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CASES 

ARGUED  AND   DETERMINED 

IN   THE 

SUPREME  COURT  OF  ILLINOIS 


Portia  Gage 


William  M.  Bailey  et  al. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Fokmee  adjudication— judgment  against  land  for  taxes.  A  judg- 
ment in  the  county  court  for  taxes  is  not  conclusive  upon  the  owner,  of  the 
liability  of  the  land  for  the  taxes  assessed  on  it,  where  he  does  not  appear 
and  contest  the  application  for  judgment,  but  he  may  still  question  the 
legality  of  the  tax  in  another  proceeding,  as,  on  bill  to  set  aside  the  tax  deed 
as  a  cloud  upon  his  title.  But  if  he  appears  and  contests  the  application,  he 
will  be  concluded  by  the  judgment,  the  same  as  in  any  other  case. 

2.  Pleading  and  evidence — evidence  must  have  its  foundation  in 
pleadings.  On  a  bill* to  set  aside  a  tax  sale  and  deed,  on  the  ground  of  ille- 
gality in  the  proceedings,  no  objection  can  be  considered  which  is  not  alleged 
in  the  bill. 

3.  Taxes — certificate  of  town  taxes.  Under  sec.  7,  art.  10,  chap.  103, 
Gross'  Statutes  of  1868,  any  certificate  by  the  town  clerk,  no  matter  in  what 
form  of  words,  which  gives  the  board  of  supervisors  to  understand  definitely 
what  amount  of  taxes  is  required  to  be  levied  for  town  expenses,  is  suffi- 
cient. Such  information  may  be  given  by  stating  the  rate  per  cent  on  the 
taxable  property  of  the  town,  as  well  as  by  giving  the  aggregate  amount  of 
town  tax  to  be  levied. 

4.  Same — board  of  supervisors  not  required  to  levy  town  tax,  or  keep 
a  record  thereof.     The  board  of  supervisors  are  not  required  to  levy  the 
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taxes  required  to  defray  town  expenses,  but  only  to  cause  the  same  to  be 
levied,  and  where  the  proper  rate  has  been  levied  and  extended,  it  will  be  pre- 
sumed it  was  done  by  the  proper  authority,  although  the  record  may  fail  to 
show  that  the  board  ordered  the  same  to  be  levied.  The  board  is  not  required 
to  make  a  record  of  its  action  in  such  matters. 

5.  Same — illegality  of  tax  must  be  clearly  shown,  to  avoid  sale.  As 
three  per  cent  is  authorized  by  statute  to  be  levied  by  school  directors  for 
"building  purposes,"  a  sale  of  lots,  on  a  judgment  for  school  taxes  of  that 
rate,  will  not  be  held  illegal,  on  bill  in  chancery  to  set  aside  a  tax  deed,  with- 
out any  allegation  or  proof  as  to  the  school  district  in  which  the  lots  are 
situated,  or  the  rate  required  to  be  levied  in  each  of  the  districts  in  the 
township. 

6.  Tax  sale — evidence  as  to  sale  en  masse.  The  fact  that  several  lots 
are  included  in  one  certificate  of  purchase  affords  no  evidence  that  they  were 
not  sold  "separately  and  in  consecutive  order,"  as  required  by  law.  It  seems 
that  the  sale  and  redemption  book  used  by  the  collector  in  making  tax  sales 
affords  the  only  evidence  as  to  the  manner  in  which  lots  have  been  sold. 

7.  Same — sufficiency  of  notice  before  deed.  The  service  of  notice  of  a 
tax  purchase  of  land  on  the  only  party  in  the  possession  of  the  premises, 
more  than  three  months  before  the  expiration  of  the  time  of  redemption, 
where  the  property  has  not  been  assessed  in  the  name  of  any  person,  is  suffi- 
cient to  entitle  the  purchaser  or  his  assignee  to  a  deed.  It  is  not  necessary 
that  the  service  of  the  notice  should  be  had  on  the  premises,  but  may  as  well 
be  made  elsewhere. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  William  M.  Bailey,  Geo. 
B.  Buggies,  and  Amasa  M.  Eaton,  trustees,  under  the  will  of 
Sarah  B.  Eaton,  deceased,  to  set  aside  a  sale  and  conveyance 
of  certain  lots  for  the  taxes  of  1872. 

The  following  is  a  copy  of  the  affidavit  of  the  service  of 
notice  of  the  purchase,  and  of  the  expiration  of  the  time  to 
redeem : 

"State  of  Illinois,    ) 
Cook  County.         )  ' 
"Edward  L.  Couch  being  duly  sworn,  says  that  he  resides 
in  said  county,  and  is  the  agent  of  Asahel  Gage ;  that  as  such 
agent,  deponent,  on  the  3d  day  of  September,  1874,  served  a 


1882.]  Gage  v.  Bailey  et  al.  13 

Opinion  of  the  Court. 

notice,  of  which  the  annexed  notice  is  a  true  copy,  on  P.  N. 
Duval,  by  handing  the  same  and  leaving  the  same  with  him, 
said  P.  N.  Duval,  in  said  county.  Deponent  is  acquainted 
with  the  premises  mentioned  in  said  notice,  and  the  person 
so  served  was  the  only  person  in  possession  thereof  three 
months  before  the  time  of  redemption  from  the  sale  men- 
tioned in  said  notice  expired,  to-wit,  on  the  3d  day  of  Sep- 
tember, 1874,  and  for  more  than  thirty  clays  previous  and 
subsequent  thereto,  and  said  premises  were  not  taxed  in  the 
name  of  any  person.  Edward  L.  Couch. 

"Subscribed  and  sworn  to  this  3d  day  of  January,  A.  D. 
1876,  before  me.  Augustus  N.  Gage, 

Notary  Public." 

Mr.  Augustus  N.  Gage,  and  Mr.  Henry  D.  Beam,  for  the 
appellant. 

Mr.  J.  P.  Altgeld,  and  Messrs.  Peckham  &  Brown,  for  the 
appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

A  freehold  is  involved  in  this  litigation,  and  hence  the  case 
is  brought  directly  from  the  circuit  court  to  this  court  on 
appeal.  Both  parties  claim  title  to  the  land  described  in  the 
bill,  complainants  having  the  patent  title,  and  defendant 
having  a  tax  deed,  which  she  insists  is  now  the  paramount 
title.  It  appears  the  property  was  assessed  for  the  year 
1872,  for  State,  county,  town  and  school  taxes,  and  West 
Park  boulevard  assessments.  The  taxes  not  having  been 
paid,  this  property,  with  other  lands  and  lots,  was  returned 
delinquent.  On  application  by  the  proper  officer,  judgment 
was  rendered  in  the  county  court  of  the  county  where  the 
property  is  situated,  for  such  unpaid  taxes,  and  on  the  precept 
issued,  the  property  was  sold  to  Henry  H.  Gage  for  the  taxes 
and  costs  due  thereon,  to  whom  the  usual  certificate  of  pur- 
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chase  was  issued.  Afterwards  the  purchaser  assigned  his 
certificates,  by  writing  thereon,  to  Asahel  Gage,  who  claims 
to  have  given  the  notices  required  by  law,  and  the  lots  not 
having  been  redeemed  from  the  sale,  he  received  a  tax  deed 
therefor  in  the  usual  form.  The  title  he  thus  acquired  he 
conveyed  to  defendant,  Portia  Gage,  and  it  is  under  that  title 
she  defends. 

This  bill  was  filed  by  the  trustees  under  the  will  of  Sarah 
B.  Eaton,  deceased,  against  Portia  Gage,  to  have  the  tax 
deed  under  which  she  claims  title  to  the  property  declared 
void,  on  account  of  certain  irregularities  set  forth  specifically 
in  the  bill,  and  to  have  it  removed  as  a  cloud  upon  the  title 
they  represent.  An  amendment  to  the  original  bill  sets  forth 
with  more  definiteness  the  irregularities  in  levying  and  assess- 
ing taxes,  relied  on  as  being  fatal  to  the  tax  deed,  as  well  as 
irregularities  said  to  have  occurred  at  the  sale  and  since  the 
judgment  in  the  county  court,  and  makes  a  tender  of  the 
moneys  paid  on  the  premises  at  such  tax  sale,  and  subse- 
quently, with  interest,  as  the  court  on  the  hearing  shall  find 
to  be  just.  An  answer  to  the  bill  was  filed  by  defendant,  in 
which  she  insists  on  the  validity  of  the  tax  deed  to  her  grantor, 
under  which  she  deraigns  title,  denying  all  allegations  of  non- 
compliance with  the  provisions  of  the  statute  in  levying  and 
assessing  taxes,  and  avers  strict  compliance  with  the  law  in 
all  proceedings  necessary  to  vest  the  title  to  the  property  in 
the  assignee  of  the  purchaser  at  the  tax  sale,  to  which  a 
replication  was  filed,  and  on  the  evidence  submitted  the  court 
decreed  substantially  according  to  the  prayer  of  the  bill.  The 
cause  comes  to  this  court  on  defendant's  appeal. 

This  court  has  decided  in  The  Belleville  Nail  Co.  v.  The 
People,  98  111.  399,  that  a  judgment  in  the  county  court  for 
taxes  is  not  conclusive  upon  the  owner,  of  the  liability  of  the 
land  for  the  taxes  assessed  on  it.  It  is  otherwise  where  the 
owner  appears  and  contests  the  application  for  judgment. 
In  such  case  he  will  be  concluded  by  the  judgment  of  the 
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court,  as  in  any  other  case  in  which  the  matters  in  conten- 
tion have  been  once  litigated.  The  owner,  in  this  case,  did 
not  appear  to  contest  the  application  for  judgment  for  the 
tax  assessed  against  the  lands  in  controversy,  and  hence  the 
objections  taken  to  the  regularity  of  the  proceedings,  both 
before  and  after  the  judgment,  are  open  for  consideration. 

A  number  of  alleged  departures  from  the  requirements  of 
the  statute  in  levying  and  assessing  certain  taxes  are  set 
forth  in  the  bill,  but  it  will  only  be  necessary  to  remark  upon 
such  as  are  insisted  in  argument  as  being  fatal  to  the  validity 
of  the  tax-deed.  As  respects  the  town  tax  included  in  the 
judgment,  for  which,  with  other  taxes  therein  included,  the 
lots  were  sold,  and  which  is  the  basis  of  the  deed,  it  is  said 
they  were  illegal  and  void  for  two  reasons  assigned : 

First — The  certificate  of  the  town  clerk  of  the  amount 
required  to  be  raised  to  defray  town  indebtedness,  is  not  in 
conformity  with  the  'provisions  of  the  statute  then  in  force. 
Section  7,  art.  10,  chap.  103,  Gross'  Statutes  1868,  declares 
it  to  be  the  duty  of  the  board  of  auditors  to  make  a  certificate, 
to  be  signed  by  a  majority  of  such  board,  specifying  the 
nature  of  the  claim  or  demand  against  the  town,  and  to 
whom  allowed,  and  then  to  cause  such  certificate  to  be  deliv- 
ered to  the  town  clerk  of  such  town,  to  be  by  him  kept  on  file 
in  his  office  for  the  inspection  of  any  of  the  inhabitants  of 
the  town.  So  far  as  this  record  discloses,  the  auditors  may 
have  complied  literally  with  this  provision  of  the  statute — at 
least  no  complaint  is  made  they  did  not.  The  statute  fur- 
ther provided,  the  "aggregate  amount"  of  claims  audited  shall 
be  "delivered  to  the  supervisor,  to  be  by  him  laid  before  the 
board  of  supervisors  at  their  annual  meeting, "  and  then  it  is 
declared  to  be  the  duty  of  the  board  of  supervisors  to  cause 
"the  amount  of  said  charges  to  be  levied  upon  the  property 
of  said  town,  and  collected  as  other  taxes  are  levied  and  col- 
lected." The  objection  insisted  upon  is,  the  town  clerk  certi- 
fied "the  amount  of  town  tax"  to  be  raised  was  a  certain  rate 


16  Gage  v.  Bailey  et  at.  [March 

Opinion  of  the  Court. 

per  cent  to  be  levied  upon  each  dollar's  worth  of  real  and 
personal  property  in  the  town,  according  to  the  ^assessed 
value,  to  defray  town  charges,  instead  of  the  "aggregate 
amount"  of  such  claims  or  demands.  It  is  not  perceived  the 
bill  contains  any  allegation  the  town  tax  was  illegal  for  any 
such  cause,  and  that  would  seem  to  be  a  sufficient  answer  to 
the  position  taken.  But  it  will  be  noted  the  statute  then 
in  force  on  this  subject  is  silent  as  to  whose  duty  it  was  to 
deliver  a  statement  of  the  "aggregate  amount"  of  the  claims 
audited,  to  the  supervisor,  or  as  to  what  the  certificate  should 
contain.  Any  certificate  by  the  town  clerk,  no  matter  in 
what  form  of  words  it  was  expressed,  that  would  give  the 
board  of  supervisors  to  understand  definitely  what  amount  of 
taxes  was  required  to  be  levied  for  town  expenses,  would 
undoubtedly  be  sufficient.  That  the  town  clerk  did  by  certi- 
fying the  "amount  of  taxes,"  which  is  an  equivalent  expres- 
sion with  "aggregate  amount,"  required  to  be  levied  to  defray 
claims  and  demands  audited  against  the  town,  was  a  certain 
rate  per  cent  on  the  taxable  property  of  the  town.  The 
needed  information  could  as  well  be  given  by  stating  the  rate 
per  cent  on  the  taxable  property  of  the  town  according  to  its 
assessed  value,  as  by  stating  the  "aggregate  amount"  of  such 
claims  or  demands.  The  rate  per  cent  stated,  if  extended 
on  each  dollar's  worth  of  real  and  personal  property  in  the 
town,  according  to  its  assessed  value,  would  produce  the 
"aggregate  amount"  needed,  and  the  "aggregate  amount,"  if 
apportioned,  would  give  the  rate  per  cent  stated.  Either 
mode  adopted  would  lead  to  the  same  result,  and  would  be  as 
definitely  understood,  and  adopting  one  or  the  other  mode 
would  not  in  the  slightest  degree  affect  the  justness  of  the 
taxes  imposed. 

Second — As  to  the  objection  the  county  board  did  not  levy 
the  taxes  in  question,  it  may  be  answered  it  was  no  more  the 
business  of  the  county  board  to  levy  the  town  taxes  than  it 
was  its  duty  to  collect  such  taxes.     It  was  only  the  duty  of 


1882.]  Gage  v.  Bailey  et  al.  17 

Opinion  of  the  Court. 

the  board  to  cause  the  amount  of  the  charges  so  certified  to 
be  levied  on  the  property  of  the  town,  and  collected  "as  other 
taxes  are  levied  and  collected. "  It  stands  admitted  the  town 
taxes  were  in  fact  levied,  and  no  complaint  is  made  any 
greater  sum  was  levied  than  ought  to  have  been  extended  for 
collection.  It  will  be  presumed  such  taxes  were  levied  by  the 
proper  authority  under  the  statute,  until  the  contrary  is 
made  to  appear.  Any  other  rule  would  make  it  exceedingly 
difficult  to  collect  the  public  revenues.  All  the  statute  made 
it  the  duty  of  the  county  board  to  do,  was  to  cause  the 
amount  of  the  charges  against  the  town  to  be  levied  upon  the 
property  of  the  town,  and  collected  as  other  taxes  are  levied 
and  collected.  That,  as  we  have  seen,  was  done,  and  there 
can  be  no  just  ground  for  complaint  on  that  score,  as  the 
very  thing  the  law  required  to  be  done  was  in  fact  done  by 
some  authority.  Because  a  party  may  have  searched  and 
found  no  order  of  the  county  board  on  record  directing  the 
amount  of  the  charges  against  the  town  to  be  levied  and  col-' 
lected,  by  no  means  proves  the  board  did  not  cause  such  taxes 
to  be  levied  as  other  taxes.  No  provision  of  the  statute  then 
in  force  has  been  cited  that  made  it  the  duty  of  the  county 
board  to  make  a  record  of  their  action  in  such  matters.  The 
manner  of  causing  the  town  taxes  to  be  levied,  even  if  the 
board  omitted  or  neglected  to  make  any  record  of  its  action, 
did  not,  and  could  not,  affect  injuriously  the  tax-payer.  This 
court  has  had  frequent  occasion  to  say  it  would  not  entertain 
an  objection  to  taxes  levied  by  municipalities  where  the 
irregularities  insisted  upon  do  not  affect  unjustly  the  rights 
of  the  citizen.  Chiniquy  v.  The  People,  78  111.  570 ;  Purring- 
ton  v.  The  People,  79  id.  11. 

A  school  tax  was  included  in  the  judgment  for  taxes  against 
the  property  of  complainants,  for  which  it  was  sold,  and  which 
it  is  said  was  void  because  a  rate  per  cent  in  excess  of  that 
authorized  by  law  was  levied,  and  therefore  it  vitiated  the 
sale. 

2—102  III. 
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The  evidence  concerning  the  school  tax  included  in  the 
judgment,  of  which  complaint  is  made,  is  very  meagre  and 
unsatisfactory.  No  allegation  is  discovered,  either  in  the 
original  or  amended  bill,  as  to  the  school  district  in  which 
these  lots  are  situated,  nor  can  it  be  ascertained  from  the 
evidence  in  what  district  they  are  situated.  It  does  appear 
from  a  quotation  from  the  judgment  record  introduced  in 
evidence,  a  tax  of  three  per  cent  was  extended  on  the  equal- 
ized value  of  each  lot,  but  three  per  cent  is  authorized  by  the 
statute  to  be  levied  for  "building  purposes."  Certificates 
from  the  directors  of  a  number  of  school  districts,  stating  the 
rate  per  cent  required  to  be  levied  in  their  respective  dis- 
tricts, were  given  in  evidence,  but  no  proof  was  made  they 
comprised  all  the  districts  in  the  township.  Non  constat, 
there  may  have  been  other  districts  in  which  a  tax  for  "build- 
ing purposes "  may  have  been  authorized,  and  the  papers  lost 
from  the  files,  or  mislaid,  so  that  they  could  not  be  or  were 
not  found.  Enough  has  not  been  proven  to  warrant  a  court 
in  declaring  the  school  tax  included  in  the  judgment  to  be 
illegal  and  void. 

It  remains  to  consider  alleged  error,  said  to  have  occurred 
at  and  subsequent  to  the  sale  under  the  judgment  of  the 
county  court.  The  first  objection  noted  is,  the  lots  against 
which  judgment  was  rendered  were  not  sold  "separately  and 
in  consecutive  order,"  as  the  law  requires  such  sales  to  be 
made.  There  is  no  evidence  in  this  record  the  lots  were  sold 
en  masse,  or  in  any  other  manner  than  the  law  directs.  All 
the  evidence  offered  was  the  certificates  issued  to  the  pur- 
chaser, but  they  afford  no  evidence  the  lots  were  not  sold 
"separately  and  in  consecutive  order, "  as  the  statute  requires. 
When  a  party  buys  one  or  more  lots  or  tracts  of  land  at  a 
tax  sale,  the  statute  authorizes  the  county  clerk  to  issue  to 
him  a  certificate  for  the  whole  number,  or  for  one  or  more  of 
the  lots  by  him  purchased,  as  he  shall  elect,  and  the  fact  he 
may  elect  to  have  several  lots  or  tracts  of  land  included  in 
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the  same  certificate,  is  no  evidence  such  lots  or  tracts  of  land 
were  sold  en  masse.  It  is  apprehended  what  is  known  as  the 
"sale  and  redemption  book,"  used  by. the  collector  in  making 
the  sale,  would  afford  the  only  evidence  as  to  the  manner  in 
which  the  sales  of  the  lots  in  this  case  were  made,  and  that 
does  not  seem  to  have  been  introduced  in  evidence. 

Elaborate  arguments  have  been  made  upon  the  point  no 
sufficient  notice  was  given,  either  by  the  purchaser  of  the  lots 
at  the  tax  sale,  or  his  assignee,  as  required  by  law,  before  a 
deed  could  be  rightly  made  to  the  assignee.  The  precise 
question  raised  and  discussed  in  this  case  was  considered  by 
this  court  in  Garrick  v.  Chamberlain,  97  111.  620,  and  there 
is,  therefore,  now  no  necessity  for  discussing  it  again  as  a 
new  question.  It  was  proven  in  this  case,  as  it  was  in  Garrick 
v.  Chamberlain,  the  assignee  of  the  purchaser  caused  a  notice 
to  be  served  on  the  party  in  possession  of  the  premises, 
more  than  three  months  before  the  time  of  redemption 
expired,  that  the  lots  were  not  assessed  in  the  name  of  any 
person,  and  that  the  party  so  served  with  notice  was  the  only 
person  in  the  actual  occupancy  of  the  premises.  That  was 
regarded  as  a  compliance*with  the  statute,  and  that  it  was 
sufficient  to  comply  with  the  statute  to  entitle  the  purchaser 
to  take  a  deed.  Some  criticism  is  made  on  the  affidavit  of 
service  of  notice,  that  it  does  not  set  forth  with  sufficient  cer- 
tainty the  party  served  with  notice  was  in  possession  of  the 
property  at  the  date  of  the  service.  The  fact  might  perhaps 
have  been  more  clearly  stated,  but  it  is  apparent  from  the 
reading  of  the  affidavit  the  notice  was  served  on  the  party  in 
the  actual  occupancy  of  the  premises  on  the  3d  day  of  Sep- 
tember, 1874,  which  was  more  than  three  months  before  the 
expiration  of  the  time  of  redemption.  The  reading  of  the 
affidavit  makes  no  other  impression  on  the  mind.  It  is 
wholly  immaterial  whether  the  party  went  upon  the  premises 
to  make  service  of  the  notice.  It  was  sufficient  if  he  did  in 
fact  serve  the  notice  on  the  only  person  in  the  actual  posses- 
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sion  of  the  premises  in  apt  time,  and  that  the  property  taxed 
had  been  assessed  in  no  name.  That  brings  the  case  pre- 
cisely within  the  rule  in  Garriek  v.  Chamberlain,  and  that 
case  is  conclusive  on  this  point  in  the  case  in  hand. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 

this  opinion. 

Decree  reversed. 

Mr.  Justice  Dickey,  dissenting: 

Before  and  at  the  time  of  the  tax  sale,  and  subsequent  to 
that  time  for  more  than  two  years,  the  owner  of  the  property 
in  question  was  Levi  H.  Thomas,  and  one  Blanchard  had  an 
interest  in  the  property  as  a  trustee,  under  a  deed  of  trust 
made  by  Thomas  to  secure  to  certain  creditors  of  Thomas 
money  due  to  them.  The  title  of  Thomas  and  the  interest 
of  Blanchard  were  shown  by  the  contents  of  the  books  in  the 
recorder's  office.  Thomas  and  Blanchard  each  was,  during 
all  that  time,  a  resident  of  Cook  county,  with  a  place  of  busi- 
ness in  the  city  of  Chicago,  and  the  name  of  each  appeared 
in  the  directory  for  that  city. 

The  only  notice  of  the  kind,  as  to  time  for  redemption,  was 
a  written  notice,  served  personally  on  the  3d  day  of  Septem- 
ber, 1874,  on  one  P.  N.  Duval,  being  at  that  time  (as  it  is 
claimed)  the  occupant,  and  the  only  occupant,  of  the  land. 
No  notice  whatever  was  given,  either  personally,  by  publica- 
tion, or  otherwise,  either  to  the  owner,  or  to  Blanchard,  or  to 
the  creditors  named  in  the  deed  of  trust. 

Section  5,  of  art.  9,  of  the  constitution  of  1870,  says : 
"The  right  of  redemption  from  all  sales  of  real  estate  for  the 
non-payment  of  taxes  or  special  assessments,  of  any  charac- 
ter whatever,  shall  exist  in  favor  of  owners  and  persons  inter- 
ested in  such  real  estate  for  a  period  of  not  less  than  two 
years  from  such  sales  thereof.  And  the  General  Assembly 
shall  provide  by  law  for  reasonable  notice  to  be  given  to  the 
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owners  or  parties  interested,  by  publication  or  otherwise,  of 
the  fact  of  the  sale,  *  *  *  and  when  the  time  of  redemp- 
tion shall  expire :  Provided,  that  occupants  shall  in  all  cases 
be  served  with  personal  notice  before  the  time  of  redemption 
expires."  The  General  Assembly,  in  an  attempt  to  do  the 
thing  thus  commanded  by  the  constitution,  provided,  in  sec. 
216  of  the  Eevenue  law  of  1872,  that  "hereafter  no  purchaser, 
or  assignee  of  such  purchaser,  of  any  land,  town  or  city  lot 
at  any  sale  of  lands  or  lots  for  taxes  or  special  assessments, 

*  *  *  shall  be  entitled  to  a  deed  *  *  *  until  the 
following  conditions  have  been  complied  with,  to-wit :  Such 
purchaser  or  assignee  shall  serve,  or  cause  to  be  served,  a 
written  or  printed  (or  partly  written  and  partly  printed)  notice 
of  such  purchase  on  every  person  in  the  actual  possession  or 
occupancy  of  such  land  or  lot,  and  also  the  person  in  whose 
name  the  same  was  taxed  or  specialty  assessed,  if  upon  diligent 
inquiry  he  can  be  found  in  the  county,  at  least  three  months 
before  the  expiration  of  the  time  of  redemption  on  such  sale. 

*  *  *  If  no  person  is  in  the  actual  possession  or  occu- 
pancy of  such  land  or  lot,  and  the  person  in  whose  name 
the  same  is  taxed  or  specially  assessed  can  not,  on  diligent 
inquiry,  be  found  in  the  county,  then  such  person  or  his 
assignee  shall  publish  such  notice  in  some  newspaper  printed 
in  such  county,  *  *  *  which  notice  shall  be  inserted 
three  times — the  first  time  not  more  than  five  months,  and 
the  last  time  not  less  than  three  months,  before  the  time  of 
redemption  shall  expire." 

It  is  insisted  by  appellant,  that  under  this  constitutional 
provision  no  notice  to  the  owner  was  essential  to  the  validity 
of  a  tax  deed  until  the  requisites  and  mode  of  such  notice 
were  prescribed  by  statute,  and  that  hence  a  compliance  with 
the  express  provisions  of  the  statute,  when  enacted,  is  all  that 
can  be  necessary  to  the  right  to  a  tax  deed.  I  do  not  concur 
in  this  view.  As  I  understand  the  constitution,  it  meant  to 
provide,  and  in  fact  did  provide,  that  in  all  cases  of  sale  of 
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lands  for  taxes  the  owner  should  have  a  right  of  redemption 
for  at  least  two  years  from  the  date  of  the  sale,  and  should 
have  an  opportunity  to  make  such  redemption  within  the 
period  limited,  after  having  notice,  by  publication  or  other- 
wise, of  the  fact  of  the  sale,  and  of  the  time  when  the  time 
for  redemption  should  expire;  and  it  was  left  for  the  General 
Assembly  to  specify  what  mode  of  notice,  other  than  by  pub- 
lication, should  be  deemed  reasonable,  and  to  fix  upon  some 
reasonable  length  of  time  in  which  such  owner  should  have 
such  notice  before  the  expiration  of  the  time  for  redemption. 
It  was  never  meant  that  the  constitutional  right  of  the  owner 
to  reasonable  notice  (that  he  was  liable  to  lose  his  land  in 
that  way)  should  be  left  to  depend  upon  the  action  of  the 
legislature.  Under  the  constitution  of  1848,  the  right  to 
notice  in  this  regard  was  granted  and  secured  to  occupants 
and  persons  in  whose  names  the  land  was  assessed.  That 
constitution  specified  in  detail  the  time  and  mode  of  giving 
such  notice.  By  the  constitution  of  1870,  this  right  to  have 
such  notice  was  granted  to  the  owner,  and  the  legislative 
details  as  to  time  and  mode  (found  in  the  constitution  of 
1848)  are  referred  to  the  discretion  of  the  General  Assembly. 
Keeping  this  in  view,  we  find  the  act  of  1872  to  declare 
that  where  land  is  assessed  or  taxed  in  the  name  of  any  one 
as  the  owner,  the  purchaser  at  the  tax  sale  may  lawfully 
assume,  for  this  purpose,  that  such  person  is  in  fact  the 
owner,  and  that  in  such  case  personal  notice  on  such  person, 
if  to  be  found  in  the  county,  (and  if  not,  then  notice  by 
publication,)  shall  be  deemed,  for  this  purpose,  notice  to  the 
owner,  if  the  land  be  unoccupied,  and  in  case  the  land  be 
occupied,  then,  in  addition  to  notice  to  the  person  in  whose 
name  the  land  is  listed,  a  personal  service  upon  the  occupant 
shall  be  given.  There  is  no  provision,  however,  that  per- 
sonal service  of  notice  on  the  occupant  shall  be  sufficient,  in 
case  no  name  is  given  as  that  of  the  owner  in  the  tax  list,  or 
that  in  such  case  no  notice  need  be  given  the   owner.     In 
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that  case  the  requirement  of  the  constitution  that  the  owner 
shall  have  reasonable  notice,  by  publication  or  otherwise, 
remains,  and  the  statute  being  silent  upon  the  subject,  the 
utmost  that  can  be  reasonably  claimed  in  behalf  of  the  holder 
of  the  certificate  is,  that  he  may  give  such  notice  to  the  owner 
as  is,  in  fact,  reasonable  under  the  circumstances, — this  to  be 
judged  of  by  the  courts,  whenever  the  same  may  come  in  ques- 
tion. 

I  think  that  where  the  title  of  the  owner  is  shown  by  the 
recorded  title  papers  in  the  public  office  of  the  recorder,  rea- 
sonable diligence  must  be  used  to  find  and  serve  notice  per- 
sonally upon  such  owner,  if  a  resident  of  the  county,  and  in 
case  of  failure  to  find  the  owner,  by  reason  of  non-residence 
or  otherwise,  notice  by  publication,  or  some  other  reasonable 
mode,  must  be  made  before  any  tax  deed  can  lawfully  issue. 

Attention  has  been  called  to  certain  remarks  of  the  judge 
who  delivered  the  opinion  filed  in  the  case  of  Garrick  v.  Cham- 
berlain, 97  111.  620.  In  that  case  it  seems  notice  was  given  only 
to  the  person  in  the  actual  possession  of  the  lot,  and  not  also 
to  the  owner  of  the  lot,  and  it  was  objected  that  the  notice 
was  not  sufficient,  and  this  constitutional  provision  was  cited. 
On  that  question  it  is  said,  in  that  opinion  :  "Proof  was  made 
of  the  service  of  notice  upon  the  person  who  was  in  actual 
occupancy  of  the  premises,  and  that  he  was  the  only  one  in 
such  occupancy,  and  that  the  lot  was  not  assessed  in  the 
name  of  any  person.  This  we  regard  as  a  compliance  with 
the  statute,  and  that  it  is  sufficient  to  comply  with  the  stat- 
ute." This  remark,  in  that  opinion,  can  not  be  regarded  as 
binding  authority.  It  never  had  the  sanction  of  a  majority 
of  the  court.  Three  of  the  judges  dissented  entirely  to  the 
conclusion  reached  in  that  case,  and  the  fourth,  concurring 
in  the  conclusion  reached,  declared  that  he  did  not  concur  in 
all  the  reasoning  found  in  the  opinion. 

There  were  two  other  reasons  assigned  in  that  opinion  why 
the  objection  of  want  of  proof  of  sufficient  notice  of  the  fact 
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Mr.  Justice  Dickey,  dissenting. 

of  the  tax  sale  should  not  prevail  in  that  case.  First,  that  it 
was  a  bill  to  set  aside  the  tax  deed,  and  the  bill  stated  several 
specific  objections  to  its  validity,  but  it  did  not  charge  that 
the  tax  deed  had  been  issued  without  sufficient  notice  of  the 
fact  of  the  tax  sale,  or  without  notice  to  the  proper  parties, 
hence  it  was  said  the  question  was  not  in  issue,  and  could 
not  be  raised,  for  the  first  time,  in  a  court  exercising  appel- 
late jurisdiction  only.  Again,  it  was  said,  as  a  reason  why 
the  invalidity  of  the  tax  deed  could  not  be  relied  upon  in  that 
case,  that  before  that  suit  a  former  bill  by  the  same  com- 
plainant, for  the  same  purpose,  had  been  brought  against 
the  same  parties,  and  by  order  of  the  court  had  been  dis- 
missed without  any  qualification,  such  as  without  prejudice, 
and  therefore  the  deed  had  been  adjudged  valid,  and  its 
validity  could  not  again  be  questioned  between  the  same  par- 
ties. If  the  question  now  raised  here  was  not  in  issue  in 
Garrick  v.  Chamberlain,  supra,  and  if  the  question  could  not 
be  considered  in  that  case  because  it  had  become  res  judicata 
in  another  case  previously  decided,  the  passing  remark  as  to 
what  the  court  thought  on  that  subject,  had  it  been  before 
the  court,  could  in  no  event  be  of  much  importance ;  and 
when  a  majority  of  the  court  expressly  refuse  to  indorse  the 
remark,  it  ought  not  to  have  the  effect  of  controlling  the  ruling 
on  a  question  directly  presented  for  our  determination. 
I  think  the  decree  in  this  case  ought  to  be  affirmed. 

Scholfield  and  Mulkey,  JJ.  also  dissent. 
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Lizzie  W.  K.  Allen 

v. 

John  V.  LeMoyne  et  al. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

Chancery — preserving  the  evidence— finding  the  facts  in  the  decree.  In 
order  to  sustain  a  decree  it  is  not  necessary  tbat  the  evidence  of  the  facts 
shall  be  preserved  in  the  decree,  although  not  otherwise  preserved,  but  it  is 
sufficient  if  the  facts  established  by  the  evidence  are  recited  in  the  decree. 
A  finding  that  a  party  has  no  interest  in  lands  the  right  to  which  is  involved 
in  the  suit,  is  not  open  to  the  objection  that  it  is  not  a  finding  of  facts  but 
is  a  mere  inference  from  a  variety  of  facts. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  E.  S.  Williams,  Judge,  presiding. 

Mr.  Edward  Eoby,  for  the  plaintiff  in  error. 

Mr.  John  P.  Wilson,  for  the  defendant  in  error  John  V. 
LeMoyne. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Lizzie  W.  K.  Allen, 
in  the  circuit  court  of  Cook  county,  against  John  Y.  LeMoyne, 
George  Shiras,  Jr.,  and  others.  The  bill  contains  numerous 
allegations,  but  the  main  purpose  of  the  bill  seems  to  be  to 
obtain  a  decree  vesting  the  title  to  a  large  tract  of  land  in 
Cook  county,  claimed  by  LeMoyne,  in  the  complainant.  The 
bill  prays  that  certain  deeds  executed  by  complainant  and 
Polly  H.  Kicketson  be  set  aside;  that  a  certain  contract, 
known  as  the  Tiernan  contract,  be  declared  void ;  that  a  cer- 
tain decree  of  the  United  States  court,  in  favor  of  one  Quimby, 
be  declared  void  and  no  lien  on  the  land;  that  LeMoyne, 
Shiras,  and  Wilkins,  be  required  to  convey  the  premises  ;  that 
a  conveyance  made  by  Wilkins  to  LeMoyne  be  declared  void ; 
that  a  deed  made  by  Merrick  be  declared  void ;  that  the  Canal 
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Commissioners  be  decreed  to  convey  the  legal  title  of  the  land 
to  complainant.  Answers  were  put  in  to  the  bill,  and  the 
defendant  LeMoyne  filed  a  cross-bill,  in  which  he  made  the 
complainant  in  the  bill  and  the  Canal  Commissioners  parties 
defendant,  and  in  which  he  prayed  that  the  deeds  made  by  the 
complainant  may  be  established,  and  declared  by  the  court 
a  sufficient  bar  to  any  claim  by  said  complainant  on,  or  in- 
terest in,  said  lands,  and  that  the  Canal  Commissioners  may 
be  decreed  to  convey  an  undivided  half  of  the  lands  named 
in  the  bill  to  orator,  etc.  An  answer  was  filed  to  the  cross- 
bill, a  hearing  had  on  the  testimony,  and  upon  the  hearing 
the  court  rendered  a  decree  dismissing  the  bill,  and  requiring 
the  Canal  Commissioners  to  convey,  as  prayed  for  in  the  cross- 
bill. To  reverse  the  decree,  the  complainant  in  the  original 
bill  has  sued  out  this  writ  of  error. 

We  have  been  favored  with  an  elaborate  oral  and  printed 
argument  on  behalf  of  plaintiff  in  error,  in  which  it  is 
argued  that  the  decree  of  the  circuit  court  is  not  warranted 
by  the  evidence ;  but  upon  an  examination  of  the  record  we 
find  that  the  decree  was  rendered  upon  testimony  which  had 
been  taken  in  the  cause,  and  oral  evidence  taken  in  open 
court,  and  that  the  oral  evidence  has  not  been  preserved  by 
certificate  of  evidence,  and  incorporated  into  the  record. 
The  transcript  of  the  record  contains  the  depositions  which 
had  been  taken  in  the  case,  but  no  part  of  the  oral  evidence 
heard  in  open  court.  The  court,  in  its  decree,  however,  from 
the  evidence  heard  on  the  trial,  found  certain  facts,  a  portion 
of  which  are  as  follows :  "That  in  making  said  purchase  of 
said  Smith  and  McCaffrey,  said  Eicketson  bought  two-thirds 
of  said  lands  for  himself,  and  one-third  as  trustee  or  agent 
of  the  defendant  H.  Brady  Wilkins,  who  furnished  to  said 
Eicketson  the  money  therefor ;  that  after  said  purchase,  about 
the  13th  day  of  September,  A.  D.  1864,  said  Eicketson  sold 
to  the  defendant  Silas  Merrick  the  one  undivided  sixth  of 
all  of  said  land ;  that  said  Eicketson  died  about  the  27th  day 
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of  September,  A.  D.  1866,  at  Pittsburg,  Pa.,  seized  of  an 
undivided  one-half  of  said  lands,  which  were  then  subject  to 
one  payment  to  said  canal  trustees ;  that  said  complainant 
in  the  original  bill,  and  her  mother,  Polly  H.  Eicketson, 
were,  by  the  will  of  said  Charles  W.  Eicketson,  his  sole 
devisees ;  that  said  Polly  H.  Eicketson  and  complainant, 
afterwards,  for  a  valuable  consideration,  conveyed  all  their 
interest  in  said  premises  to  said  John  V.  LeMoyne,  by  deed 
dated  January  22,  A.  D.  1870 ;  that  said  H.  Brady  Wilkins 
and  Silas  Merrick,  each,  for  a  valuable  consideration,  sold 
and  conveyed  all  his  interest  in  said  lands  to  said  John  V. 
LeMoyne,  and  the  court  finds  that  all  the  payments  due  to 
said  canal  trustees  have  been  paid,  and  the  defendants 
Joseph  0.  Glover,  Benjamin  F.  Shaw  and  Martin  Kingsman, 
as  the  successors  of  said  canal  trustees,  hold  the  naked  legal 
title  to  said  premises ;  that  said  John  V.  LeMoyne,  as  the 
grantee  of  said  H.  Brady  Wilkins  and  Silas  Merrick,  is  the 
owner  of,  and  entitled  to,  the  equitable  title  to  the  one  undi- 
vided half  of  all  of  said  lands ;  that  the  other 'half  he  holds 
subject  to  the  debts  of  said  Charles  W.  Eicketson;  and  the 
court  finds  that  the  said  complainant  in  said  original  bill, 
Lizzie  W.  E.  Allen,  has  no  interest  in  any  of  said  lands." 

Can  the  court  disregard  the  finding  of  facts  recited  in  the 
decree,  when  all  the  evidence  had  on  the  trial  has  not  been 
preserved  and  incorporated  into  the  record?  If  we  can  not, 
the  decree  must  be  affirmed,  as  the  recited  facts  found  by  the 
court  show  clearly  that  complainant  can  not  recover.  Since 
the  adoption  of  the  act  allowing  oral  testimony  to  be  heard 
on  the  trial  of  a  cause  in  equity,  it  has  been  the  constant 
practice  to  preserve  the  evidence  by  recitals  in  the  decree,  and 
in  Cooley  v.  Scarlett,  38  111.  316,  it  was  held  that  the  state- 
ments of  the  evidence  in  the  decree  can  no  more  be  ques- 
tioned by  the  appellate  court,  than  can  those  of  a  bill  of 
exceptions  in  a  common  law  case.  Where  the  facts  are  found 
by  the  court,  and  recited  in  the  decree,  the  finding  can  not 
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be  reversed  unless  all  the  evidence  heard  on  the  trial  is  pre- 
served in  the  record,  and  thus  brought  before  the  court. 
Where  the  evidence  is  not  all  preserved,  it  will  be  presumed 
that  the  evidence  heard  and  not  preserved  was  sufficient  to 
authorize  the  rinding.  Rhoades  v.  Rhoades,  88  111.  139  ;  Cor- 
pus v.  Teed,  69  id.  208 ;  Morgan  v.  Corlies,  81  id.  75. 

In  the  decree  the  court  found  that  the  complainant,  in 
1870,  conveyed  by  deed,  for  a  valuable  consideration,  to 
LeMoyne,  all  her  interest  in  the  premises ;  that  Wilkins  and 
Merrick,  for  a  like  consideration,  sold  and  conveyed  all  their 
interest  in  the  lands  to  LeMoyne.  The  court  also  found  that 
the  complainant  had  no  interest  in  any  of  the  lands.  If  com- 
plainant has  no  interest  in  the  lands,  upon  what  theory  can 
she  maintain  a  bill  in  equity  ?  If  she  has  parted  with  all 
the  title  she  had,  for  a  valuable  consideration,  that  ends  the 
controversy,  so  far  as  she  is  concerned,  and  she  has  no  right 
to  interfere. 

It  is,  however,  said,  the  rinding  that  the  complainant  had 
no  interest  in  any  of  the  lands,  is  not  a  finding  of  fact,  but 
an  inference  from  a  great  variety  of  facts.  It  is  not  neces- 
sary that  the  evidence  should  be  set  out  in  the  decree, — the 
facts  established  by  the  evidence  is  all  that  can  be  required. 
A  similar  question  arose  in  Walker  v.  Carey,  53  111.  470,  where 
it  was  held  that  where  a  decree  recites  that  upon  the  hearing 
certain  facts  were  proven  by  the  evidence  introduced,  and  the 
court  so  finds, — that  no  facts  were  stated  in  the  decree,  but 
simply  a  conclusion  from  the  other  facts, — it  was  held  that 
such  a  recital  was  sufficient.  We  do  not,  however,  base  the 
decision  on  this  finding  in  the  decree, — it  is  not  necessary  to 
place  it  upon  that  ground.  The  court,  after  hearing  all  the 
evidence  in  the  case,  found  that  complainant  in  the  original 
bill,  and  Polly  H.  Ricketson,  for  a  valuable  consideration, 
conveyed  all  their  interest  in  said  premises  to  said  John  V. 
LeMoyne,  by  deed  dated  January  22,  A.  D.  1870.  This 
finding,  incorporated  in  the  decree,  must  be  presumed  to  be 
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correct,  and  sustained  by  the  proof,  and  can  not  be  inquired 
into  here  in  the  absence  of  any  of  the  evidence  heard  on  the 
trial,  which  plaintiff  in  error  has  failed  to  bring  before  us.  If 
the  complainant  on  a  certain  day  sold  and  conveyed  by  deed, 
for  a  valuable  consideration,  all  her  interest  in  the  premises, 
she  could  have  no  standing  in  a  court  of  equity.  She  had  no 
interest  to  protect  after  the  conveyance.  She  was  a  stranger 
to  the  lands,  and  had  no  more  right  to  file  a  bill  than  a  per- 
son who  never  had  any  interest  in  the  premises. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


John  A.  Tyrrell 


Samuel  S.  Ward,  Eeceiver. 

Filed  at  Ottawa  November  10,  1881— Rehearing  denied  March  Term,  1882. 

1.  Subrogation — discharge  of  prior  incumbrance  by  junior  mortgagee 
— rights  under  intervening  judgment  lien.  Where  a  person  loaning  money, 
taking  a  deed  of  trust  as  security,  applies  a  portion  of  the  money  so  loaned  in 
the  discharge  of  a  prior  incumbrance  on  the  premises  embraced  in  his  deed 
of  trust,  for  the  purpose  of  making  his  security  a  first  lien,  he  will,  in  equity, 
be  subrogated  to  the  rights  of  the  prior  lienholder  in  respect  to  his  security, 
although  there  be  a  formal  release  of  the  prior  incumbrance,  and  the  transac- 
tion will  be  treated  as  an  assignment  of  such  prior  lien  or  incumbrance,  so  as 
to  cut  off  an  intervening  lien  of  a  judgment  recovered  against  the  grantor  in 
the  trust  deed  after  the  execution  and  recording  of  such  deed,  but  before^he 
money  loaned  was  actually  paid  over,  so  far  as  concerns  the  lien  of  the  prior 
incumbrance. 

2.  In  such  case  a  purchaser  under  the  judgment  will  not  be  allowed  to 
assert  his  title  as  against  the  junior  mortgagee  so  advancing  the  money  to 
discharge  the  prior  incumbrance,  without  first  paying  to  the  latter  the  sum  so 
advanced  by  him,  and  after  a  sale  under  the  junior  mortgage,  cutting  off  the 
equity  of  redemption  sold  under  the  judgment,  the  title  of  the  purchaser 
under  the  judgment  will  be  extinguished. 

3;  Same — execution  sale  of  equity  of  redemption — what  interest  in  the 
land  will  pass.     Where  a  party  at  the  time  of  the  recovery  of  a  judgment 
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against  him,  has  only  an  equity  of  redemption  in  real  estate,  the  lien  of  the 
judgment  will  attach  only  to  such  equity  of  redemption,  and  that  is  all  that 
will  pass  to  a  purchaser  under  execution  upon  such  judgment,  and  if  the  lat- 
ter fails  to  recjeem  from  prior  incumbrances  on  the  land,  and  suffers  it  to  be 
sold  under  a  power  of  sale,  in  favor  of  one  who  succeeds  to  such  prior  lien, 
all  rights  acquired  under  the  execution  sale  will  be  gone. 

4.  Inuring  of  title — as  between  a  mortgagor  and  a  junior  mortgagee. 
Where  prior  liens  are  discharged  restoring  the  legal  title  in  a  party  who  has 
given  a  deed  of  trust  containing  covenants  of  title,  the  title  so  acquired  by 
the  grantor  on  redemption  from  prior  trust  deeds,  inures  to  the  trustee  in  the 
latter  deed  of  trust  for  the  benefit  of  the  party  secured  thereby. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  Geo.  Scoville,  Mr.  Wm.  C.  Grant,  and  Mr.  L.  H. 
Bisbee,  for  the  appellant : 

The  lien  of  the  Worthington  judgment  having  accrued  on 
the  12th  of  February,  1876,  which  was  before  the  money 
borrowed  under  the  junior  deed  of  trust  was  paid  over, 
was  prior  and  paramount  to  that  of  the  trust  deed.  Sclmltze 
v.  Houfes,  96  111.  335. 

A  valid  mortgage,  without  any  indebtedness  or  liability,  is 
impossible.  The  making  and  recording  of  the  deed  of  trust 
to  Smith,  to  secure  notes  made  by  Hayes,  payable  to  his  own 
order,  was  of  no  validity  until  the  notes  were  assigned. 
Jackson  v.  Willard,  3  Johns.  40 ;  Lucas  v.  Harris,  20  111.  165  ; 
Vansant  v.  Allmon,  23  id.  30. 

It  was  not  a  mortgage  to  secure  advances,  as  to  Bayard 
or  any  other  person,  until  the  advance  was  agreed  upon,  in 
April,  1 876.  Therefore,  the  rights  of  Bayard,  as  mortgagee, 
were  subject  to  all  liens  then  existing  against  the  land,  and 
so,  necessarily  to  that  of  the  Worthington  judgment.  Acker- 
man  v.  Hunsicker,  28  N.  Y.  53 ;  Ladue  v.  Detroit  and  Mil- 
waukee R.  R.  Co.  13  Mich.  380 ;  Ter-Hoven  v.  Kerns,  2  Pa. 
St.  96 ;  Preble  v.  Conger,  66  111.  370. 

The  rule  of  subrogation  is,  that  if  the  person  who  pays  the 
debt  is  compelled  to  pay  to  protect  his  own  interests,  then 
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the  substitution  should  be  made.  A  mere  stranger  or  volun- 
teer can  not  thus  be  subrogated  to  the  creditor's  rights.  Hough 
v.  Mtna  Life  Ins.  Co.  57  111.  318  ;  Young  v.  Morgan,  89  id.  199. 
Ward  paid  no  new  consideration  for  his  purchase.  He  has 
the  warranty  deed  of  Goudy  &  Chandler  for  his  protection, 
and  has  pirted  with  no  value  for  the  conveyance,  and  has  no 
remedy  at  law,  since  the  legal  title  only  must  prevail  in  an 
action  of  ejectment.  Chapin  v.  Billings,  91  111.  543 ;  Reese 
v.  Allen,  5  Gilm.  236;  Daivsonv.  Hayden,  67111.  52;  Rice  v. 
Brown,  77  id.  549. 

Mr.  Geo.  W.  Smith,  for  the  appellee : 

The  release  of  the  Hosmer  deed  was  made  on  April  6, 
1876.  Smith  then  became  vested  with  the  legal  title.  He 
held  it  until  the  sale  of  April  28,  1879.  He  then,  in  pursu- 
ance of  that  sale,  conveyed  to  Mrs.  Bayard,  who  conveyed  to 
Goudy  &  Chandler,  and  they  to  Ward.  Ward  has  there- 
fore the  legal  title.  Chicago,  Rock  Island  and  Pacific  R.  R. 
Co.  v.  Kennedy,  70  111.  350 ;    Chapin  v.  Billings,  91  id.  539. 

The  purchase  of  an  equity  gives  the  purchaser  the  estate 
which  he  bu}7s  in  the  condition  in  which  it  was  when  bought. 
Maghee  v.  Robinson,  98  111.  458. 

Tyrrell  stands  precisely  as  he  would  have  stood  had  he 
purchased  from  Hayes  on  February  12,  1876.  His  equitable 
interest  was  subject  to  the  trust  deed  of  December  1,  1875, 
of  which  he  had  notice.  If  Worthington,  when  his  judgment 
was  recovered,  had  notified  Smith,  and  if  the  facts  had  been 
that  no  agreement  had  then  been  entered  into  between  Bayard 
and  Hayes,  and  that  the  former  was  under  no  legal  obliga- 
tion to  make  the  loan,  and  no  money  had  been  paid,  then 
Smith  could  have  governed  himself  accordingly.  Or  if 
Worthington  had  filed  a  bill  asking  that  any  surplus  be  paid 
to  him  rather  than  to  Hayes,  his  judgment  would  have  been 
protected.  Schidtze  v.  Houfes,  96  111.  335 ;  Buchanan  v. 
International  Bank,  78  id.  500 ;   Preble  v.  Conger,  66  id.  370. 
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A  mortgage  made  for  the  purpose  of  being  sold,  is  not  a 
lien  in  the  mortgagee's  hands  as  against  subsequent  pur- 
chasers or  lien  creditors,  except  from  the  time  the  advances 
are  actually  made  upon  it  either  by  the  mortgagee  or  his 
assignee.     Jones  on  Mortgages,  sec.  86. 

Kindred  to  this  proposition  concerning  advances  made 
under  or  in  pursuance  of  the  authority  to  discharge  liens,  is 
the  doctrine  of  subrogation.  Bayard  was  not  a  volunteer. 
Young  v.  Morgan,  89  111.  199. 

Messrs.  Goudy  &  Chandler,  also  for  the  appellee : 

Counsel  for  appellant  claim  that  when  Hosmer  made  a 
release,  the  Worthington  judgment  attached  to  the  title  in 
fee  as  it  had  before  to  the  equity  of  redemption ;  but  this  can 
not  be,  because  Hayes  had  conveyed  the  equity  of  redemption 
to  Smith  with  covenants,  which  caused  the  title  on  the  release 
being  made  eo  instanti  to  vest  in  Smith.  It  did  not  vest  in  a 
judgment  creditor.  The  title  could  not  be  in  abeyance.  It 
had  to  vest  somewhere,  and  that  place,  and  the  only  place, 
was  in  Smith.  It  was  immaterial  whether  the  trustee 
executed  the  power  so  as  to  foreclose  the  equity  of  redemption 
or  not.  His  deed  passed  the  title  vested  in  him  to  Mrs. 
Bayard,  and  this  was  transferred  until  it  vested  in  Ward. 
Reese  v.  Allen,  5  Gilm.  236 ;  Chapin  v.  Billings,  91  111.  543  ; 
Graham  v.  Anderson,  42  id.  517 ;  Rice  v.  Brown,  77  id.  549. 

Bayard  also  held  an  older  and  better  equity  than  Worth- 
ington. Hayes,  before  that  judgment,  became  liable  on  part 
of  the  Bayard  notes  by  pledging  them  to  Hammond,  and 
also  to  Bayard,  upon  an  agreement  for  subsequent  advances, 
which,  when  made,  related  back  to  the  date  of  the  notes  and 
trust  deeds,  the  same  as  the  rights  of  Tyrrell  related  back 
to  the  date  of  the  judgment. 

If  the  complainant  has  an  equitable  title,  it  does  not  date 
from  the  time  the  Worthington  judgment  was  rendered,  but 
from  the  time  of  the  sheriff's  sale.     A  bona  fide  purchaser 
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must  pay  the  entire  purchase  money  before  he  receives  notice 
of  an  adverse  claim. 

This  principle  has  been  applied  to  purchasers  at  execution 
sales,  and  it  has  been  held,  that  if  a  purchaser  (certainly  of 
an  equity,   merely,)  who  is   charged  with  notice  before  the 
sheriff's  sale  and  payment  of  purchase  money,  buys,  he  is 
not  protected,  and  his  rights  do  not  relate  back  to  the  date 
of  the   judgment.      In  re    Howe,   1    Paige,  395 ;    Evans  v. 
McGasson,   18   Iowa,   150;    Norton  v.    Williams,   9   id.  528 
Shaiv  v.  Padley,    64  Mo.  519 ;    Davis  v.  Owsley,  14  id.   170 
Wharton  v.  Wilson,  60  Ind.  591 ;  Wade  on  Notice,  sec.  239 
Herman  on  Executions,  sec.  335 ;    Engles  v.  Byers,  16  Ark. 
543. 

That  Bayard  was  subrogated  to  the  rights  of  Hosmer,  who 
acquired  a  lien  January  20,  1873,  and  of  Meyer  and  Ham- 
mond, who  had  liens  by  judgment  before  December  3,  1875, 
which  were  older  and  better  equities  than  Worthington 
obtained  by  his  judgment  February  12,  1876,  and  these  older 
equities  were  added  to  the  legal  title  vested  in  Ward  before 
the  bill  was  filed,  counsel  cited  Young  v.  Morgan,  89  111.  13 ; 
Payne  v.  Hathaway,  3  Vt.  212;  Dixon  on  Subrogation,  165; 
Walker  v.  King,  44  Yt.  610;  Cole  v.  Malcolm,  66  N.  Y.  363; 
CottrelVs  Appeal,  23  Pa.  St.  294;  Ellsworth  v.  Lockwood, 
42  N.  Y.  89 ;  Kinney  v.  Harvey,  2  Leigh,  70 ;  Patterson  v. 
Birdsall,  6  Hun,  632 ;  Barnes  v.  Mott,  64  N.  Y.  397 ;  French 
v.  DeBow,  38  Mich.  708 ;  Jones  on  Mortgages,  sees.  874,  878. 

Ward  occupies  the  position  of  a  bona  fide  purchaser  with- 
out notice  that  the  lien  of  the  deeds  to  Smith  did  not  attach 
until  after  Worthington  obtained  his  judgment. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  the  1st  day  of  December,  1875,  Samuel  S.  Hayes  was 

the  owner  of  twenty-one  improved  lots  in  the  city  of  Chicago. 

For  the  purpose  of  effecting  a  loan  of  $50,500  he  executed 

three  deeds  of  trust  on  these  lots  to  George  W.  Smith,  who 

3—102  III. 
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had  previously  consented  to  act  as  trustee.  The  deeds  were 
to  secure  a  number  of  promissory  notes  aggregating  that  sum, 
and  were  payable  to  his  own  order.  One  deed  included  six 
of  these  lots,  and  purported  to  secure  six  notes,  aggregating 
$15,000.  The  second  deed  of  trust  was  given  for  seven  of 
the  lots,  and  to  secure  seven  notes,  aggregating  $15,600. 
The  third  deed  was  for  eight  lots,  and  to  secure  eight  notes, 
aggregating  $20,000.  The  notes  were  payable  at  five  years 
from  date,  with  eight  per  cent  interest,  payable  semi-annually, 
for  which  coupons  were  attached.  They  bear  even  date  with 
the  deeds,  and  the  deeds  stated  that  Hayes  had  become 
indebted  to  the  holders  of  the  notes. 

Eobert  Bayard,  of  New  York,  had  previously  employed 
Smith  in  the  transaction  of  business  for  him  in  the  city  of 
Chicago,  and  in  March,  1876,  he  wrote  Smith,  informing  him 
that  he  had  agreed  to  loan  Hayes  $50,500  upon  these  houses 
and  lots  as  security,  and  requesting  Smith  to  act  for  him  in 
consummating  the  loan.  Hayes  delivered  the  abstracts  of 
title  to  Smith  for  examination.  The  abstracts  disclosed  liens 
on  the  property  named  in  the  first  trust  deed,  by  a  prior 
trust  deed  to  one  Hosmer,  dated  January  20,  1873,  securing 
an  indebtedness  of  $4000.  The  lots  named  in  the  second 
trust  deed  were  subject  to  a  lien  by  trust  deed  to  C.  E.  Field, 
for  an  indebtedness  of  $8000.  The  lots  described  in  the 
third  trust  deed  were  subject  to  a  lien  of  a  trust  deed  to 
secure  upwards  of  $15,000.  The  property  was  likewise 
subject  to  the  lien  of  various  judgments,  to  the  amount  of 
$9244.89,  with  interest  and  costs.  Smith  received  all  but 
three  of  the  notes  from  Hayes,  and  received  the  other  three 
from  Hammond,  to  whom  Hayes  had  pledged  them  to  secure 
a  judgment  he  held  against  Hayes,  which  was  a  lien  on  this 
property,  and  was  paid  by  Smith  when  the  notes  were  deliv- 
ered to  him.  Afterwards  Smith  drew  on  Bayard  for  $39,600, 
and  received  the  money,  and  on  its  receipt  he  paid  off  and 
discharged  all  of  these  liens,  and  the  releases  therefor  were 
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delivered  to  him.  To  discharge  them,  and  to  pay  delinquent 
taxes  against  the  property,  and  a  note  Hayes  had  given  for 
$700,  as  a  premium  for  insurance  on  the  property,  which 
Smith  paid  to  prevent  a  forfeiture  of  the  policies,  amounted 
to  near  $40,000.  Hayes  received  in  money  from  Smith  on 
the  loan  but  $1988.55. 

Default  in  the  payment  of  interest  having  occurred,  Smith 
took  possession  of  the  property  under  the  deeds  of  trust, 
and  the  default  continuing,  in  April,  1879,  after  giving  the 
required  notice,  he  sold  the  property  under  the  power  in  the 
deeds  of  trust.  Elizabeth  Bayard,  the  widow  and  legatee  of 
Robert  Bayard,  who  had  died,  being  the  holder  of  the  notes, 
became  the  purchaser.  Before  that  time,  a  petition  to  en- 
force a  mechanic's  lien  against  the  property  had  been  filed, 
and  a  decree  rendered  against  the  property,  subject  to  the 
trust  deeds,  George  Scoville  being  the  attorney  for  the  peti- 
tioner. At  the  sale  the  property  was  bid  off  by  George 
Chandler,  for  Mrs.  Bayard,  and  it  was  conveyed  to  her  by 
the  trustee.  In  May  following  she  conveyed  it  to  Goudy  & 
Chandler,  and  received  other  property  in  payment,  and  Goudy 
&  Chandler  afterward  sold  and  conveyed  it  to  appellee. 

After  Hayes  had  executed  the  trust  deeds  to  Smith,  and 
they  were  recorded  and  delivered,  on  the  12th  day  of  Feb- 
ruary, 1876,  and  before  Bayard  had  received  the  notes  or 
advanced  the  money,  James  M.  Worthington  recovered  a 
judgment  against  Hayes,  in  the  Superior  Court  of  Cook 
county,  for  $260,  and  costs.  On  the  18th  of  that  month  an 
execution  was  issued,  but  was  afterwards  returned  unsatisfied. 
In  the  month  of  May  following  another  execution  was  issued, 
and  was  levied  on  a  part  of  the  lots.  Scoville  purchased  the 
judgment,  and  at  the  sheriff's  sale  he  bid  off  the  lots  and 
received  a  certificate  of  purchase,  and  assigned  it  for  the 
consideration  of  $150  to  appellant,  Tyrrell.  The  property 
was  not  redeemed  from  the  sale,  and  he  received  a  sheriff's 
deed. 
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Neither  Goudy,  Chandler,  Ward  nor  Smith  ever  had  any 
actual  notice  of  this  judgment,  sale  or  deed,  but  it  is  claimed 
they  were  put  upon  inquiry  by  the  records,  and  by  what  Sco- 
ville  said  at  Smith's  sale  of  the  property.  Scoville  testified 
he  gave  notice  at  that  sale  to  all  persons  present,  that  there 
were  judgment  liens  against  the  property  prior  to  the  trust 
deeds.  It  appears  that  Chandler  replied :  "You  refer  to  the 
mechanic's  lien, "  and  Scoville  says  he  replied:  "Yes,  and 
other  judgments."  McGraw,  Smith  and  Chandler  say  they 
did  not  so  understand  him.  Loomis  testifies  he  forbade  the 
sale  on  the  ground  of  prior  liens  which  he  held  against  the 
property.  Be  this  as  it  may,  there  is  no  pretense  that 
Scoville  named  the  Worthington  judgment. 

Tyrrell  filed  a  bill  to  remove  and  set  aside  Ward's  title  as  a 
cloud  on  his  own.  He  does  not  ask  for  a  conveyance  of 
that  title  to  him,  nor  does  he  offer  to  pay  anything  for  the 
removal  of  the  incumbrances  by  Smith  with  Bayard's  money, 
but  proceeds  upon  the  theory  that  he  acquired  both  the  legal 
and  equitable  title  by  the  purchase  under  Worthington's 
judgment.  On  a  hearing,  the  Superior  Court,  on  these  facts, 
dismissed  the  bill,  and  Tyrrell  appeals  to  this  court  and  asks 
a  reversal. 

It  is  insisted,  that  notwithstanding  the  deeds  of  trust  were 
executed  and  recorded  before  the  recovery  of  the  Worthing- 
ton judgment,  no  money  had  then  been  paid  on  the  loan 
by  Bayard,  and  he  did  not,  nor  could  he,  have  any  lien ;  that 
the  execution  and  recording  of  such  deeds,  without  any  money 
being  paid,  were  fraudulent  as  against  all  creditors  and 
subsequent  purchasers  for  value ;  that  until  the  money  was 
paid,  Bayard  could  acquire  no  lien;  that  as  Worthington's 
judgment  was  recovered  before  the  money  was  advanced, 
it  became  a  prior  and  preferred  lien  to  these  trust  deeds 
to  Smith ;  that  being  such,  and  as  Bayard  failed  to  pay  and 
discharge  it,  the  sale  under  it  cut  off  the  lien  of  these  trust 
deeds,  and  appellant,  by  his  purchase  and  sheriff's  deed,  cut 
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off  the  lien  in  favor  of  Bayard,  and  appellant  has  the  title. 
There  is  not  the  slightest  question,  under  the  evidence  in  the 
case,  that  at  the  time  Worthington  recovered  his  judgment 
the  property  in  controversy  was  incumbered  by  legal,  valid 
and  just  liens,  to  nearly,  if  not  quite,  the  sum  of  $40,000, 
and  it  is  fully  as  clear  that  they  were  discharged  and  satis- 
fied by  Smith  with  the  money  of  Bayard  advanced  for  the 
purpose,  and  as  a  part  of  the  loan  of  $50,500,  which  Hayes 
had  effected  for  this  very  purpose.  It  is  equally  certain  that 
it  was  the  intention  of  Bayard,  Smith  and  Hayes  to  pay  and 
discharge  these  liens,  to  render  the  trust  deeds  to  Smith 
effective,  and  to  make  them  a  prior  lien  to  all  others  in  favor 
of  Bayard.  This  was  their  clear  and  unmistakable  purpose. 
All  pretense  that  it  was  done  for  any  other  purpose  is 
excluded  by  the  testimony.  Then  what  effect  did  such  a 
payment  thus  made  have  on  the  rights  of  the  parties  ?  Mani- 
festly it  subrogated  Bayard  to  all  rights  of  the  prior  lien- 
holders,  precisely  as  they  were  held  by  them.  When  paid  by 
Smith  for  Bayard,  they  were  transferred  to  him,  and  equity 
must  treat  the  transaction  as  an  assignment  to  Bayard,  as 
fully  so  as  had  a  formal  assignment  been  made  and  endorsed 
on  the  papers  evidencing  these  debts  and  liens.  This,  every 
consideration  of  justice  and  good  conscience  demands.  It 
would  be  highly  inequitable  and  unjust  to  defeat  the  inten- 
tion of  the  parties,  and  visit  so  heavy  a  loss  on  Bayard,  when 
he  advanced  the  money  expressly  to  remove  these  prior  liens 
and  perfect  his  own.  Justice  and  authority  not  only  sanction, 
but  demand,  that  Bayard  should  be  subrogated  to  all  of  their 
rights. 

Even  if  such  had  not  been  the  manifest  purpose  of  Hayes 
and  Bayard,  there  would  have  been  a  strong  appeal  to  equity 
for  such  relief.  It  would  be  flagrant  injustice,  after  Bayard 
had  paid  this  large  sum,  as  he  did,  and  for  the  purposes  con- 
templated, to  deny  him  relief.  All  of  these  incumbrancers 
had  the  undeniable  right  to  sell  the  property,  and  cut  off 
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and  defeat  the  Worthington  judgment,  unless  he  redeemed. 
It  was  but  a  lien  on  the  equity  of  redemption  which  Hayes 
held  in  the  property.  By  the  trust  deeds  he  had  conveyed 
the  legal  title,  and  not  having  redeemed  and  procured  a 
release,  it  still  remained  in  the  trustees ;  and  when  the 
prior  liens  of  the  trust  deeds  were  discharged,  and  releases 
were  executed,  the  legal  title  was  restored  to  Hayes,  and  he 
thus  acquired  it  from  the  trustees,  and  it  inured  to  Smith 
under  and  by  virtue  of  the  covenants  for  title  contained  in 
Hayes'  deeds  to  him.  Inasmuch  as  Hayes  had  but  the  equity 
of  redemption,  Worthington's  judgment  became  a  lien  on 
that,  and  nothing  more,  and  that  was  all  that  was,  or 
could  be,  sold  under  the  execution,  and  the  purchaser  could 
acquire  only  Hayes'  equity  of  redemption,  and  he  never 
redeemed. 

Bayard,  by  redeeming  from  the  prior  trust  deeds,  by  pay- 
ing and  obtaining  their  release  to  secure  a  first  lien  on  the 
premises,  succeeded  to  all  of  the  rights  of  lienholders  under 
the  trust  deeds,  and  of  these  was  the  right  to  have  the  prop- 
erty sold  in  the  same  manner  it  could  have  been  done  under 
those  trust  deeds,  and  a  sale  under  them,  it  is  apparent  to  all, 
would  have  cut  off  and  barred  Hayes'  equity  of  redemption, 
and  all  subsequent  liens  upon  it.  Hayes  had  given  Smith 
full  power  to  sell  the  premises  to  refund  the  money  borrowed 
to  discharge  the  prior  trust  deeds  and  judgments,  and  Smith 
exercised  the  power  conferred  for  the  purpose,  and  he  thereby 
transferred  the  title  to  the  purchaser.  Appellant,  as  a  judg- 
ment creditor,  could  have  redeemed  from  these  prior  liens, 
and  had  he  done  so,  that  would  have  prevented  Smith  from 
selling  to  raise  the  money  to  pay  Bayard  the  money  advanced 
to  release  the  property,  and  left  Smith  with  no  power  to  sell 
for  anything  but  the  amount  loaned  above  that  sum.  No 
redemption  was  made,  and  Smith  sold  in  pursuance  of  the 
power  conferred  by  Hayes,  and  thus  passed  the  title  to  the 
purchaser    as   effectually   as    had   the    sale    been   made    by 
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the  trustees  named  in  the  prior  trust  deeds,  and  appellant's 
lien  was  barred  by  that  sale. 

This  court  has,  in  several  cases,  had  the  question  of  sub- 
rogation before  it.  In  the  case  of  Young  v.  Morgan,  89  111. 
200,  where  one  purchased  land  of  another,  and  as  a  part  of 
the  purchase  money  paid  off  and  discharged  a  trust  deed 
made  by  his  grantor  on  the  land,  and  to  protect  this  land 
from  sale,  and  to  free  his  title  from  the  incumbrance,  it  was 
held  the  payment  was  not  voluntary,  and  he  should  be  sub- 
rogated to  the  rights  of  the  creditor  under  the  trust  deed, 
although  it  was  formally  released,  and  not  assigned,  so  as  to 
cut  off  an  intermediate  judgment  lien  against  the  land. 

In  the  case  of  Darst  v.  Gale,  83  111.  136,  it  was  said:  "The 
claim  made  that  the  bonds  were  paid  and  the  deed  of  trust 
thereby  discharged,  is  not  tenable.  Neither  Pulsifer  &  Co.  nor 
the  corporation  ever  treated  the  bonds  as  paid.  On  the  con- 
trary, they  both  treated  them  as  unpaid,  and  as  a  standing 
security  for  future  advances.  The  parties  had  the  unques- 
tionable right  to  treat  the  notes  and  deed  of  trust  in  this 
light,  and  having  done  so,  it  does  not  lie  in  the  mouth  of  one 
in  nowise  prejudiced  thereby,  to  complain. "  In  that  case  the 
deed  of  trust  and  notes  were  in  fact,  although  not  in  form, 
as  fully  satisfied  as  in  this  case ;  but  the  satisfaction  in  this 
case  was  for  Bayard's  protection  and  benefit,  and  not  for  the 
general  release  of  the  property,  and  in  this  as  in  that  case, 
keeping  the  deed  of  trust  alive  did  not  injure  appellant  and 
those  under  whom  he  claims.  Their  rights  were  in  nowise 
affected  by  keeping  this  lien  alive  in  equity  in  favor  of  Bayard. 
The  lien  of  that  judgment  remained  the  same  on  Hayes'  equity 
of  redemption  as  before. 

It  is  said  Bayard  was  not  required  to  loan  his  money ;  but 
it  may  be  answered  that  the  purchaser,  in  the  case  of  Young 
v.  Morgan,  supra,  could  have  refrained  from  purchasing  land 
subject  to  a  trust  deed.  He  was  not  required  to  purchase  to 
protect  any  interest  of  his.     So,  in  Darst  v.  Gale,  supra,  Pul- 
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sifer  &  Co.  were  not  under  any  necessity  of  loaning  further 
sums  of  money  after  the  notes  and  deed  of  trust  were  satis- 
fied, and  yet  they  were  protected. 

In  the  case  of  Worcester  National  Bank  v.  Cheeney,  87  111. 
602,  where,  in  pursuance  of  an  agreement,  a  member  of  a 
firm  indebted  to  a  bank  took  up  the  indebtedness  of  the  firm 
by  giving  his  own  individual  notes,  with  the  agreement  that 
the  notes  and  trust  deed  then  held  by  the  bank  as  collateral 
security  for  the  firm  debt  should  remain  as  collateral  security 
of  such  new  notes,  it  was  held  that  this  did  not  extinguish 
the  lien  of  the  deed  of  trust.  It  is  true,  in  that  case  there 
was  an  express  agreement,  while  here,  from  the  facts  and 
circumstances,  the  law  will  imply  such  an  agreement  between 
Hayes  and  Bayard. 

While  it  may  not  be  strictly  subrogation,  the  doctrine  of  this 
court  is,  that  when  required,  in  the  promotion  of  justice,  and 
to  prevent  wrong,  a  special  or  implied  contract  to  keep  a 
satisfied  lien  on  foot  to  secure  other  and  further  advances  or 
indebtedness  will  be  enforced.  In  such  cases  the  intention 
of  the  parties  must,  to  a  large  extent,  control;  but,  as  in 
subrogation,  such  agreements  will  not  be  enforced  against 
equal  or  superior  equities.  In  this  case  the  judgment  in 
favor  of  Worthington  was  not  of  that  character,  but  it  was  a 
junior  lien  to  the  deeds  of  trust  and  the  other  judgments, 
and  to  protect  Bayard  in  the  payment  of  these  prior  liens  in 
nowise  affects  that  lien.  To  do  so  but  prevents  appellant  from 
obtaining  an  inequitable  advantage,  and  promotes  justice. 

We  have  seen  that  Smith  held  the  legal  title,  and  sold  and 
conveyed  it  to  Mrs.  Bayard.  This  sale  was  not  made  by 
virtue  of  Bayard  having  paid  the  judgments,  but  by  virtue 
of  the  legal  title  having  inured  to  Smith  by  the  covenants  in 
Hayes'  trust  deed  to  him  on  the  release  of  the  legal  title  held 
by  the  other  trustees.  The  debts  secured  by  the  trust  deeds 
and  judgments  still  remained  a  lien  in  favor  of  Bayard.  It 
is  true  that  Smith,  by  discharging  the  judgments,   acquired 
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by  reason  thereof  no  right  to  sell  for  their  satisfaction,  but 
being  a  lien  on  the  property  in  Bayard's  favor,  and  having 
power  under  Hayes'  deeds  to  sell  the  land,  when  the  sale 
was  made  by  virtue  of  that  power  he  had  the  right,  and  it 
was  his  duty,  to  pay  the  liens  of  the  trust  deeds  and  the 
judgments  to  Bayard's  representative.  This  he  virtually  did 
by  Mrs.  Bayard  purchasing  the  property.  When  Bayard 
acquired  the  benefit  of  these  judgments,  they  were  superior  to 
the  Worthington  lien,  and  appellant,  under  any  aspect  of  the 
case,  to  render  his  judgment  effective,  was  bound  to  redeem. 
He  that  asks  equity  must  do  equity.  This,  appellant  has 
failed  to  do,  as  he  did  not  redeem,  or  offer  to  redeem,  from 
the  prior  trust  deeds  and  judgments.  He  has  therefore 
failed  to  present  a  case  entitling  him  to  the  relief  sought. 
Even  if  Smith  sold  for  more  than  was  due  as  a  lien  on  the 
premises  under  his  trust  deed,  that  would  be  ground  for 
Hayes  to  set  the  sale  aside,  but  not  by  a  third  person,  unless 
the  sale  was  in  fraud  of  his  rights.  Hayes  made  no  such 
objection,  and  appellant  has  shown  no  grounds  for  urging  it. 
The  entire  record  considered,  we  perceive  no  grounds  for 
reversing  the  decree  of  the  court  below,  and  it  is  affirmed. 

Decree  affirmed. 


The  Lamar  Insurance  Company 

v. 

E.  Gulick. 

Filed  at  Ottawa  January  18,  1882—  Rehearing  denied  March  Term,  1882. 

Deckee — parties — person  not  concluded  when  not  a  party.  A  stock- 
holder in  an  insolveut  insurance  company  is  not  liable  to  an  action  on  an 
assessment  made  on  his  stock  notes  by  the  court  in  a  proceeding  by  the 
creditors  against  the  company  in  which  a  receiver  is  appointed,  on  the  peti- 
tion of  the  receiver  and  creditors,  where  he  is  not  made  a  party  to  either  pro- 
ceeding.   Such  an  assessment  is  not  binding  on  him. 
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Brief  for  the  Plaintiff  in  Error. 

Writ  of  Error  to  the  Appelate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Shufeldt  &  Westover,  for  the  plaintiff  in  error : 

1.  The  bill  filed  in  the  chancery  court  by  Edwin  E.  Burn- 
ham  and  other  judgment  creditors  of  the  corporation,  in 
behalf  of  the  complainants  therein  and  all  other  creditors  of 
the  corporation,  against  the  corporation  and  its  officers,  to 
discover  the  assets  of  the  corporation,  and  apply  them  in 
payment  of  its  debts,  was  a  proper  proceeding,  recognized 
and  approved  by  courts  of  chancery,  irrespective  of  statutory 
regulations.  2  Barbour's  Ch.  Pr.  154;  Edmeston  v.  Lyde,  1 
Paige,  636;  Brinkerhoff  v.  Brown,  6  Johns.  Ch.  151;  Adler 
v.  Milwaukee  Brick  Co.  13  Wis.  70 ;  Ward  v.  Griswoldville 
Mfg.  Co.  16  Conn.  593 ;  Pennell  v.  Lamar  Ins.  Co.  73  111. 
303. 

2.  The  appointment  of  a  receiver  of  the  effects  of  the 
corporation  defendant  in  said  cause,  was  the  proper  course, 
as  adopted  and  followed  by  all  courts  of  equity.  Adler  v. 
Milwaukee  Brick  Co.  13  Wis.  70. 

3.  There  being  no  other  assets,  and  the  debts  of  the  cor- 
poration rendering  it  necessary,  the  receiver  can  enforce 
the  liability  of  the  stockholders  to  the  corporation  upon 
their  stock  subscriptions,  in  "some  proper  proceeding,  to  an 
amount,  at  least,  to  be  ascertained  in  equity,  sufficient  to  dis- 
charge the  bona  fide  debts  of  the  corporation.  Charter  of  the 
company,  sees.  12  and  16 ;  Ward  v.  Griswoldville  Mfg.  Co. 
16  Conn.  593;  Sanger  v.  Upton,  91  U.  S.  56;  Adler  v.  Mil- 
waukee Brick  Co.  supra,  and  cases  cited  in  argument. 

4.  Though  ordinarily,  in  a  proceeding  to  assess  the  unpaid 
stock  of  an  insolvent  corporation  for  the  payment  of  the 
company's  debts,  all  the  stockholders  being  directly  interested 
persons,  should  perhaps  be  made  parties  to  the  proceeding ; 
nevertheless,  when  the  parties  are  very  numerous,  or  it  is 
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otherwise  impracticable  to  bring  them  into  court,  the  ends  of 
justice  shall  not  be  defeated  by  reason  thereof,  but  the  cause 
shall  proceed  in  such  manner  as  the  court  shall  consider  will 
protect  the  rights  of  all  interested.  City  of  London  v.  Rich- 
mond, 2  Vern.  421 ;  Menx  v.  Maltby,  1  Swanst.  280 ;  Van- 
Vechlin  v.  Terry,  2  Johns.  Ch.  197;  Shaw  v.  Norfolk  Co. 
R.  R.  5  Gray,  170 ;  Pettibone  v.  McGraw,  6  Mich.  441 ;  Man- 
deville  v.  Riggs,  2  Peters,  484;  Sawyer  v.  Upton,  91  U.  S.  56. 

Mr.  W.  B.  Cunningham,  for  the  defendant  in  error : 

There  is  but  one  defendant,  and  he  has  not  been  legally 
brought  into  court.  Again,  this  action  at  law  is  based  upon 
the  decree  of  the  Superior  Court  of  Cook  county,  in  a  pro- 
ceeding to  which  this  defendant  was  no  party,  and  he  can  not 
be  affected  by  it. 

The  publication  of  the  order  in  chancery  was  a  clear 
attempt  to  get  jurisdiction  without  legal  service,  and  without 
making  them  parties.  When  money  to  a  large  amount  is  to 
be  taken  from  citizens,  they  must  be  in  court  according  to 
law.  Chandler  v.  Brown,  77  111.  336 ;  Morgan  v.  New  York 
and  Albany  R.  R.  Co.  10  Paige,  290. 

An  account  should  have  been  taken  of  the  assets  and  of 
the  debts,  and  the  amount  of  unpaid  capital  due  from  each 
shareholder,  in  order  that  they  might  be  made  equally  liable. 
This  can  only  be  done  by  bill  in  equity,  filed  in  behalf  of  all 
the  creditors  of  the  corporation,  making  the  delinquent  stock- 
holders parties.  Mann  v.  Pentz,  3  Conn.  415;  Chase  v. 
Grant,  and  Diumner  v.  Wood,  in  same  case  cited ;  Stuyvesant 
v.  Hall,  1  Barb.  Ch.  Pr.  157. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  case  comes  to  this  court  on  a  writ  of  error  to  the 
Appellate  Court  for  the  First  District,  a  majority  of  the 
judges  of  that  court  having  certified  the  case  in  their  opinion 
involves  questions  of  law  of  such  importance,  on  account  of 
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collateral  interests,  it  should  be  passed  upon  by  the  Supreme 
Court. 

It  is  an  action  of  assumpsit  on  a  stock  note  or  bond,  given 
by  defendant  to  the  Lamar  Insurance  Company,  for  ten  shares 
of  stock  in  that  company.  The  suit  is  brought  in  the  name 
of  the  insurance  company,  for  the  use  of  the  receiver.  In 
the  declaration  the  note  or  bond  is  set  out  in  hcec  verba,  and 
it  is  then  averred,  by  way  of  recitals,  that  various  install- 
ments, amounting  to  twenty  per  cent  of  the  note,  had  been 
paid;  that  the  corporation  became  insolvent,  and  in  1872  a 
receiver  was  appointed  to  take  charge  of  its  effects,  by  the 
Superior  Court,  on  a  bill  filed  by  creditors  to  discover  assets  ; 
that  in  1878  the  receiver  had  exhausted  all  assets  in  paying 
debts,  except  stock  subscriptions,  and  still  $100,000  of  debts 
remained  unpaid,  and  that  the  receiver  and  complainants  in 
the  creditors'  suit  presented  to  the  court  in  which  that  suit 
was  instituted,  a  petition  for  an  assessment  upon  the  unpaid 
stock  subscriptions,  for  the  purpose  of  paying  the  existing 
indebtedness  of  the  company.  It  is  then  further  averred 
such  proceedings  were  had  on  such  petition,  the  court 
determined  the  proper  sum  to  be  assessed  was  $40  per  share 
of  such  stock,  and  the  receiver  was  authorized  and  directed, 
either  in  his  own  name  or  iiTthe  name  of  the  insurance  com- 
pany, to  prosecute  each  stockholder  in  some  appropriate 
action,  for  the  recovery  of  the  sum  so  assessed  on  each  share 
of  stock,  if  the  same  should  not  be  paid  on  demand.  To  the 
declaration  defendant  pleaded  the  general  issue,  and  on  the 
trial  the  court  to  whom  the  cause  had  been  submitted  for  trial, 
without  the  intervention  of  a  jury,  found  the  issues  for  defend- 
ant. That  finding  was  warranted  by  the  law  and  the  evi- 
dence. 

It  is  admitted  defendant  was  not  in  person  made  a  defend- 
ant in  the  chancery  case  instituted  by  creditors  to  discover 
assets,  and  wherein  a  receiver  was  appointed  to  take  charge 
of  the  affairs  of  the  corporation,  nor  to  the  petition  to  the 
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court  praying  for  an  assessment  on  the  unpaid  shares  of 
stock  to  pay  debts  still  owing  by  the  corporation,  except  as 
set  forth  in  the  decree.  It  appears  the  court  in  which  the 
petition  for  an  assessment  was  pending,  by  an  order,  fixed  a 
day  when  the  cause  would  be  heard,  and  directed  the  receiver 
to  give  notice  to  all  stockholders  in  the  company,  by  a  publi- 
cation of  a  copy  of  such  order  in  some  newspaper  of  general 
circulation,  once  a  week  for  four  successive  weeks,  and  also 
directed  that  a  copy  thereof  be  sent  by  mail,  directed  to  each 
stockholder  at  his  place  of  business  or  residence.  That  pub- 
lication, it  appears,  was  made,  and  a  copy  mailed  to  each 
stockholder.  Whether  any  notice  was  in  fact  received  by 
defendant,  does  not  appear.  It  is  certain  he  was  not  a  party 
either  to  the  original  suit  by  the  creditors,  wherein  the  receiver 
was  appointed,  or  to  the  proceeding  to  procure  an  assessment 
to  be  made  upon  the  unpaid  shares  of  stock  to  pay  debts. 
Not  having  been  made  a  party  to  either  proceeding,  defendant 
is  not  bound  or  concluded  thereby.  He  is  not  affected  by 
either  decree.  Excluding  the  order  of  the  court  making  an 
assessment  on  the  shares  of  stock  as  evidence  against  defend- 
ant, as  must  be  done,  no  evidence  remains  of  any  assessment 
on  shares  of  stock  that  is  obligatory  on  defendant,  or  that  he 
is  bound  to  observe.  A  case  exactly  in  point  in  principle  is 
Chandler  v.  Brown,  77  111.  333,  and  as  it  is  conclusive  of  this 
view  of  the  law,  it  will  not  be  necessary  to  discuss  it  as  a 
new  question  in  this  court. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Sheldon  and  Walker,  JJ.,  dissenting. 
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Syllabus.     Statement  of  the  case. 

Commercial  Union  Assurance  Company 
v. 
J.  Young  Scammon. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Corporation— power  to  loan  money  and  receive  mortgage  security — 
and  herein,  of  foreign  corporations.  It  has  been  the  policy  of  the  legis- 
lature of  this  State  for  many  years  to  invest  corporations  with  the  power  to 
loan  money  and  to  take  mortgage  on  real  estate  as  security  therefor.  Nor  are 
foreign  corporations  of  like  character  prohibited  by  any  existing  legislation 
from  exercising  like  powers  within  this  State. 

2.  So  where  a  loan  was  made  in  this  State  by  the  United  States  Mortgage 
Company,  a  corporation  created  under  the  laws  of  the  State  of  New  York, 
and  a  mortgage  upon  real  estate  was  executed  to  the  mortgage  company  to 
secure  the  loan,  it  was  held,  the  transaction  was  a  valid  one,  and  by  a  sale 
and  conveyance  under  a  power  in  the  mortgage,  the  title  to  the  mortgaged 
premises  passed  to  the  purchaser. 

3.  Same — as  to  change  of  title  to  real  estate,  within  the  meaning  of  a 
prohibitory  clause  in  a  policy  of  insurance.  A  policy  of  insurance  upon  a 
building  provided:  "If  the  property  be  sold  or  transferred,  or  any  change 
take  place  in  title  or  possession,  whether  by  legal  process  or  judicial  decree, 
or  voluntary  transfer,  or  conveyance,"  "without  the  consent  of  the  company 
indorsed  hereon, "  "  this  policy  shall  be  void. "  At  the  time  the  policy  was 
issued  there  was  existing  a  mortgage  upon  the  premises,  which  had  been 
executed  by  the  assured  to  a  foreign  corporation  to  secure  a  loan  of  money. 
Subsequent  to  the  date  of  the  policy,  the  premises  were  sold  under  a  power 
in  the  mortgage,  and  a  conveyance  executed  to  the  purchaser.  Afterwards 
that  purchaser  conveyed  to  another:  Held,  as  the  mortgage  was  a  valid  one, 
the  conveyances  mentioned  operated  as  a  change  of  title  to  the  property 
insured,  within  the  meaning  of  the  policy,  and  the  policy  was  thereby  for- 
feited. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county ;    the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

This  was  an  action  upon  a  policy  of  insurance,  to  recover 
for  a  loss  upon  a  building  in  the  city  of  Chicago.  The  policy, 
among  other  things,  provided :  "If  the  property  be  sold  or 
transferred,  or  any  change  take  place  in  title  or  possession, 
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whether  by  legal  process  or  judicial  decree,  or  voluntary 
transfer,  or  conveyance,"  "without  the  consent  of  the  com- 
pany indorsed  hereon,"  "this  policy  shall  be  void. " 

The  defence  interposed  by  the  company  was,  that  prior  to 
the  making  of  the  policy  the  assured  had  mortgaged  the 
premises  insured  to  the  United  States  Mortgage  Company,  a 
corporation  created  under  the  laws  of  the  State  of  New  York, 
to  secure  a  loan  of  money  from  that  corporation, — it  being 
further  shown,  that  after  the  policy  was  issued  the  mortgaged 
premises  were  sold  under  a  power  in  the  mortgage,  and  con- 
veyed to  James  H.  Eees,  the  purchaser.  Subsequently,  Eees 
conveyed  to  Samuel  D.  Babcock.  The  insurance  company 
contends  that  these  conveyances,  which  were  made- without 
its  consent,  operated  to  change  the  title  to  the  property 
insured,  in  such  way  as  to  render  the  policy  void.  Scammon, 
the  assured,  insists  the  mortgage  he  had  executed  was  void, 
and  hence  there  was  no  change  in  the  title  to  the  premises, 
and  that  is  the  question  in  the  case. 

The  points  and  authorities  upon  the  question  are  so  fully 
presented  in  the  case  of  Stevens  v.  Pratt  et  al.  101  111.  206, 
that  they  are  omitted  here. 

Messrs.  Miller,  Lewis  &  Bergen,  and  Messrs.  Dexter, 
Herrick  &  Allen,  for  the  appellant. 

Mr.  Francis  H.  Kales,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  J.  Young  Scammon,  against 
the  Commercial  Union  Assurance  Company,  upon  a  policy  of 
insurance  issued  January  2,  1874,  for  the  sum  of  $5000,  for 
one  year,  on  certain  premises  in  Chicago. 

The  policy  contains  the  following  provision:  "If  the 
property  be  sold,  or  transferred,  or  any  change  takes  place 
in  the  title  or  possession,  whether  by  legal  process  or  judicial 
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decree,  or  voluntary  transfer,  or  conveyance,  *  *  *  this 
policy  shall  be  void." 

In  May,  1872,  Scammon  applied  to  the  United  States 
Mortgage  Company,  a  foreign  corporation  created  by  the  laws 
of  the  State  of  New  York,  for  a  loan  of  money.  On  May  the 
30th,  1872,  a  bond  and  mortgage  were  executed,  ready  for 
delivery,  and  on  the  9th  day  of  July  the  mortgage  company 
paid  to  Scammon  the  amount  agreed  to  be  loaned,  $200,000, 
received  the  bond  and  mortgage,  and  placed  the  mortgage 
upon  record.  In  November,  1873,  Scammon  made  default 
in  the  payment  of  interest,  and  the  mortgage  company  elected 
to  declare  the  whole  debt  due,  as  provided  by  the  terms  of 
the  bond  and  mortgage,  and  advertised  the  property  for  sale 
on  March  31,  1874.  In  pursuance  of  the  notice  the  property 
was  sold,  and  bid  off  by  James  H.  Eees,  for  the  sum  of 
$100,000.  On  the  20th  day  of  April,  1874,  Kees  conveyed 
the  property  to  Samuel  D.  Babcock.  The  property  was 
destroyed  by  fire,  July  14,  1874. 

On  the  trial  of  the  cause  in  the  circuit  court,  the  following 
instruction  was  asked  by  the  defendant,  and  refused : 

"12.  The  jury  are  instructed,  as  a  matter  of  law,  that 
the  mortgage  executed  by  the  plaintiff  to  the  United  States 
Mortgage  Company,  the  deed  executed  by  the  mortgage  com- 
pany to  James  H.  Kees,  and  the  deed  executed  by  James  H. 
Rees  to  Samuel  D.  Babcock,  which  have  been  given  in  evi- 
dence, operated  as  a  change  of  title  to  the  property  described 
in  the  policy,  within  the  meaning  of  the  provision  of  the 
policy  upon  that  subject,  and  they  should  find  a  verdict  for 
the  defendant." 

The  decision  of  the  court  on  this  instruction  is  the  only 
question  which  it  will  be  necessary  to  consider,  as  the  dis- 
position of  that  question  will  settle  the  whole  controversy 
involved  in  the  case.  The  circuit  court  doubtless  refused  the 
instruction  on  the '  authority  of  The  United  States  Mortgage 
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Company  v.  Gross,  93  111.  483.  This  court,  in  the  recent  case 
of  Stevens  v.  Pratt,  opinion  filed  September  30,  1881,  (101 
111.  206,)  had  occasion  to  review  the  decision  in  the  Gross 
case,  and  that  opinion  was  overruled,  in  so  far  as  it  held 
a  mortgage  void  which  was  executed  to  a  foreign  corpora- 
tion after  the  adoption  of  the  General  Incorporation  act  of 
1872. 

The  decision  in  Stevens  v.  Pratt,  supra,  is  conclusive  of  the 
question  involved  in  this  case.  It  will  not  be  necessary  to 
repeat  here  the  reasoning  upon  which  that  decision  is  based, 
but  we  content  ourselves  with  a  reference  to  that  case  for  a 
full  expression  of  the  views  of  the  court  upon  the  question. 
In  accordance  with  the  decision  in  Stevens  v.  Pratt,  the  court 
erred  in  refusing  the  instruction. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded. 

Judgment  reversed, 

Mr.  Justice  Walker  :  I  hold  the  mortgage  company  had 
no  power  to  take,  hold  or  convey  the  title  to  this  property, 
and  therefore  dissent. 

Mr.  Justice  Dickey  :  While  the  mortgage  company  may 
have  been  capable  of  taking  and  holding  a  lien  upon  real 
estate  in  this  State,  it  was  prevented  by  statute  from  taking 
title.  Having  no  title,  a  deed  made  in  its  name  to  another 
conveyed  no  title.  At  law  I  think  there  was  no  change 
in  the  legal  title,  and  hence  the  policy  was  not  thereby 
avoided. 
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Abraham  B.  Albertson 

v. 

Mary  J.  Ashton. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Statute  of  Featjds — sale  of  land  by  agent — of  the  writings  re- 
quired. Under  recent  legislation  an  intent  is  shown  not  to  relax,  but  to 
increase,  the  rigor  of  the  Statute  of  Frauds,  by  not  only  requiring  the  author- 
ity of  an  agent  for  the  sale  of  land  to  be  in  writing,  and  signed  by  his  prin- 
cipal, but  that  there  shall  also  be  a  memorandum  of  the  sale  in  writing, 
and  signed  by  the  agent. 

2.  Same — authority  of  agent — effect  of  certain  letters  to  a  third  per- 
son— and  a  telegram  to  the  alleged  agent.  A  letter  by  an  owner  of  real 
estate  to  his  son,  saying:  "I  wrote  to  F.  if  I  could  get  a  fair  price  I  would 
sell, — might  rent  if  I  found  a  satisfactory  tenant, "  aside  from  its  ambiguity  in 
not  referring  to  any  specific  property,  can  not,  by  any  known  rules  of  con- 
struction, be  held  to  confer  the  slightest  authority  on  F.  to  sell  the  writer's 
property,  especially  when  he  afterwards  went  to  F.  and  arranged  verbally  for 
him  to  fix  the  price,  commissions,  etc.,  and  will  not  satisfy  the  requirements 
of  the  statute. 

3.  Neither  does  a  subsequent  letter  by  the  owner  to  his  son,  saying:  "If 
you  can  see  F.  say  to  him,  if  he  can  not  get  A.  up  to  my  figures,  to  hold  him 
till  I  return,  when  I  can  help  the  sale,  perhaps,"  nor  his  telegram  to  F.  in 
reply  to  an  inquiry,  "Will  you  accept  $10,000  net?  Must  know  immediately," 
to  "Hold  on;  will  be  home  to-morrow  noon;  see  my  son,"  confer  any  suffi- 
cient authority  in  writing,  under  the  statute,  to  F.  to  make  a  sale  of  the  party's 
property.  They  show  at  most  only  that  F.  was  employed  to  solicit  and 
negotiate  for  prices,  but  not  to  make  any  binding  contract  for  the  sale  of  the 
property. 

Appeal  from  the  Circuit  Court  of  Winnebago  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  William  Lathrop,  for  the  appellant : 

The  Fergusons  had  no  authority  to  sell  the  premises,  in 
writing,  signed  by  Albertson.  Statute  of  Frauds,  sec.  2; 
Bissell  v.  Terry,  69  111.  184 ;  Dunlap's  Paley  on  Agency,  172  ; 
Story  on  Agency,  sees.  68,  69. 

The  memorandum  purporting  to  be  signed  by  the  Fergu- 
sons is  without  authority,  and  not  binding  on  appellant. 
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For  the  requirements  and  provisions  that  must  appear  in 
the  memorandum,  see  Pomeroy  on  Contracts,  sees.  87,  91,  93. 

The  memorandum  must  show  what  the  parties  have  really 
assented  to,  so  that  it  can  be  gathered  from  the  writing,  and 
not  be  left  to  the  recollection  of  witnesses.  Pomeroy  on 
Contracts,  sec.  85 ;  Browne  on  the  Statute  of  Frauds,  sees.  3, 
76;  Parkhurst  v.  VanCourtland,  1  Johns.  273. 

It  must  contain  the  price  agreed  to  be  paid.  Farivell  v. 
Loivther,  18  111.  256;   Wood  v.  Davis,  82  id.  311. 

Mr.  J.  C.  Garver,  for  the  appellee : 

The  consideration  need  not  be  expressed  in  the  writing, 
under  the  statute,  but  may  be  proved  or  disproved  by  parol 
or  other  legal  evidence.  Statute  of  Frauds,  sec.  4 ;  Patmer 
v.  Haggard  et  at.  78  111.  607. 

The  memoranda  and  notes  of  the  contract  were  made  and 
signed  before  appellant  refused  to  convey,  and  contain  all 
the  terms  required  by  the  statute.  The  consideration  in 
the  place  book  is  stated  also,  but  if  not,  it  may  be  proved. 
McConnell  v.  Brillhart,  17  111.  354. 

In  this  case  there  are  several  memoranda  or  notes  of  the 
contracts  of  sale,  each  and  all  of  which  come  up  to  the  pre- 
scribed rule  of  evidence,  and  were  made,  signed  and  deliv- 
ered to  complainant's  husband  before  appellant  pretended  to 
take  away  from  the  agent  the  authority  given  to  make  con- 
tract of  sale.  Work  v.  Coivhick,  81  111.  317 ;  Browne  on  the 
Statute  of  Frauds,  sec.  348  (4th  ed.) 

The  evidence  shows  the  circumstances,  the  situation  of 
parties,  and  is  competent  to  explain  terms  in  receipts,  and  to 
identify  the  property,  and  to  prove  the  consideration.  Patmer 
v.  Haggard,  78  111.  607;   Pomeroy  on  Contracts,  sec.  161. 

The  letters  addressed  to  the  son  were  sufficient  evidence 
of  authority.     Pomeroy  on  Contracts,  sec.  84,  p.  121. 

Albertson,  by  his  conduct,  showed  that  he  considered  the 
authority  as  clearly  given  by  those  letters.     He  ought  to  be 
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estopped  by  his  representations.  Pomeroy  on  Contracts,  sec. 
78,  p.  114. 

The  most  that  can  be  said  about  these  letters  is,  that  they 
in  themselves  are  a  little  ambiguous.  In  such  case,  if  the 
agent  bona  fide  has  adopted  the  theory  that  they  gave  him 
authority  to  make  the  contract,  then  the  principal  can  not 
repudiate  the  contract  of  sale.  Swell's  Evans  on  Agency, 
(1878)  sec.  2,  p.  211. 

The  principal  is  bound  by  the  apparent  authority.  Smith 
v.  Board  of  Supervisors  of  Peoria  County,  59  111.  412. 

He  may  also  have  the  authority  to  bind  his  principal  to 
convey,  even  when  he  can  not  convey.  Force  v.  Dutcher,  18 
N.  J.  Eq.  401. 

The  authority  to  the  agent  may  be  in  letters  to  the  son, 
and  the  telegram  "see  my  son,"  shows  that  the  letters  (each 
of  which  speaks  of  Ferguson)  were  intended  to  give  authority 
to  him.     Pomeroy  on  Contracts,  sec.  84,  p.  122. 

Mr.  W.  C.  Goudy,  also  for  the  appellee,  contended  that 
Ferguson  was  lawfully  authorized,  in  writing,  to  sell  the  lots, 
by  the  three  letters  of  appellant  to  his  son.  The  memoran- 
dum need  not  be  addressed  to, the  other  party,  so  the  author- 
ity need  not  be.  The  purposes  of  the  statute  are  answered 
by  having  a  written  authority,  to  whomsoever  addressed. 
Moore  v.  Mountcastle,  61  Mo.  424;  Peabody  v.  Spears,  56 
N.  Y.  230;  Bailey  v.  Siveeting,  96  U.  S.  857;  Wilkinson  v. 
Evans,  L.  E.  1  C.  P.  407 ;  Gibson  v.  Holland,  id.  1 ;  Baxter 
v.  Rust,  L.  E.  7  Ex.  279;  McLean  v.  Nicolls,  9  W.  E.  811; 
Barkworth  v.  Young,  4  Drew,  13  ;  Agnew  on  Statute  of  Frauds, 
241-2 ;  Browne  on  Statute  of  Frauds,  (4th  ed.)  354  a ;  Wood 
v.  Davis,  82  111.  311;  Spangler  v.  Danforth,  65  id.  152;  Wel- 
ford  v.  Beasley,  3  Atk.  503 ;   Clark  v.  Wright,  1  id.  13. 

The  authority  need  not  contain  the  terms  of  the  contract. 
Baum  v.  Dubois,  43  Pa  St.  360 ;  Matherson  v.  Davis,  2  Cold. 
443 ;  Minor  v.  Willoughby,  3  Minn.  235. 
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The  agent,  though  not  empowered  to  convey,  can  make  the 
memorandum  required  by  the  statute,  and  sign  it  himself. 
Johnson  v.  Dodge,  17  111.  433 ;  Farwell  v.  Lowther,  18  id. 
256;   Wood  v.  Davis,  82  id.  311. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  a  specific  performance  of  a  contract  to 
sell  certain  lots  in  the  city  of  Kockford,  by  appellant  to 
appellee.  It  is  not  denied  that  an  agreement  to  sell  the  lots 
was  made,  but  it  is  insisted  that  there  was  no  memorandum 
or  note  of  the  agreement  in  writing,  signed  by  appellant,  or 
by  any  other  person  by  him  lawfully  authorized  in  writing, 
and  signed  by  him,  as  required  by  the  second  section  of  the 
Statute  of  Frauds.  That  section  was  set  up  and  relied  on  by 
appellant  in  his  answer,  and  it  is  claimed  the  court  below 
erred  in  not  allowing  the  defence. 

The  material  facts  appearing  in  the  record  are,  that  appel- 
lant was  the  owner  of  the  property,  and  resided  on  a  part  of 
it,  with  three  minor  children,  as  his  homestead,  but  conclud- 
ing to  sell  it,  he  placed  it  in  the  hands  of  D.  &  D.  H.  Fergu- 
son, land  agents  of  the  place,  for  sale,  at  $12,000,  and  they 
so  entered  it  on  their  books.  This  was  in  March,  1880. 
This  authority  was  verbal.  On  the  14th  of  February,  pre- 
viously, he  wrote  to  his  son,  saying :  "I  wrote  to  Ferguson  if 
I  could  get  a  fair  price  I  would  sell, — might  rent  if  I  found  a 
satisfactory  tenant."  Again,  on  the  10th  of  March,  1880,  he 
wrote  his  son  Charles,  and  in  the  letter  he  says :  "If  you 
can  see  Ferguson,  say  to  him  if  he  can  not  get  Ashton  up  to 
my  figures,  to  hold  him  till  I  return,  when  I  can  help  the 
sale,  perhaps." 

The  next  letter  to  his  son  was  written  March  18,  1880, 
and  in  it  he  says :  "In  regard  to  the  place,  perhaps  we  bet- 
ter sell  at  the  price  offered,  if  we  can  not  do  better,  but  think 
we  can  work  the  price  up  to  at  least  $10,500,  we  paying 
commission,  in  which  case  we  should  want  Ferguson  to  take 


54  Albertson  v.  Ashton.  [March 

Opinion  of  the  Court. 

one  per  cent  commission,  instead  of  1J  per  cent  which  I 
would  have  to  pay  him  if  he  got  $11,000.  So  upon  the 
whole,  I  guess  the  best  is  to  wait  till  I  come  home,  as  there 
are  some  preliminaries  about  the  deal  that  Mr.  F.  does  not 
understand,  and  I  should  want  to  provide  for  them.  I  do 
not  think  any  of  the  places  suits  him  as  well  as  mine.  Worm- 
wood's is  at  $15,000  or  $16,000,  and  Williams',  say  from 
$12,000  to  $14,000.  Mine,  as  to  location  and  all,  will  suit 
him  the  best.  I  shall  reach  home  next  week.  Will  start, 
perhaps,  Monday,  and  will  go  by  Indianapolis,  and  stop  one 
day  there.  I  go  out  to  Hood's  Mills  to-day,  where  the  farm 
is,  and  it  may  take  me  the  balance  of  the  week  to  close  mat- 
ters up  there.  If  Ferguson  tells  him  I  will  be  home  next 
week,  and  to  hold  on  till  he  sees  me  again,  the  chances  are 
he  will  not  buy.  Write  me  to  Indianapolis,  care  of  Barnes." 
On  the  20th  Ferguson  telegraphed  to  appellant  as  follows : 
"Will  you  accept  $10,000  net?  Must  know  immediately. " 
To  this,  on  the  24th,  he  received  the  reply :  "Hold  on ;  will 
be  home  to-morrow  noon ;   see  my  son. " 

This  seems  Jo  be  all  that  was  introduced  in  evidence  as 
being  in  writing,  signed  by  appellant,  to  show  authority  to 
Ferguson. 

The  written  memoranda  and  receipts  made  by  Ferguson 
were  introduced  in  evidence  to  show  that  there  was  a  memo- 
randum or  note  in  writing,  signed  by  the  agent,  as  a  compli- 
ance with  the  statute.  The  first  is  a  mere  written  entry 
by  Ferguson  in  his  memorandum  book:  "Sold  to  Mary  J. 
Ashton  for  $10,500,  March  27,  1880,  for  cash,"  which  was 
signed  "D.  &  D.  H.  Ferguson."  Three  receipts  were  intro- 
duced in  evidence,  to  Ashton,  the  husband  of  complainant, 
given  by  the  Fergusons :  one  for  $1000,  for  appellant  to 
bind  the  bargain,  dated  March  27,  1880J  and  the  other  two, 
dated  the  29th  of  that  month,  one  of  them  for  $5890,  in  a 
certificate  of  deposit  in  the  Kockford  National  Bank,  to  the 
order  of  appellant,  the  other  one,  $1010,  being  a  thousand 
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dollar  county  order,  being  the  price,  exclusive  of  an  incum- 
brance of  $2600  on  the  property,  which  Mrs.  Ashton  was 
to  pay  as  a  part  of  the  purchase  money  of  the  property. 

After  the  agreement  for  the  sale  and  the  terms  were 
arranged  and  agreed  upon,  the  Fergusons  made  and  signed 
this  memorandum  in  their  book  for  such  entries : 

"Kockford,  III.,  March  27,  1880. 
"Memorandum  of  sale  made  this  day  between  A.  E.  Albert- 
son  and  Mary  J.  Ashton,  of  lots  6  and  7,  block  29,  Geo. 
Haskell's  addition  to  Eockford,  111.  Albertson  has  accepted 
the  offer  made  by  Ashton,  of  $10,500,  all  cash,  except  an 
incumbrance  of  $2500,  and  $100  interest  on  the  same,  due 
April  11,  1880,  which  incumbrance  said  Ashton  is  to  assume, 
and  agrees  to  pay,  together  with  the  interest  to  said  April 
11th,  making  $2600.  Possession  to  be  given  of  the  main 
house  (the  residence)  May  1st,  and  of  the  tenant  houses 
April  15th, — Mrs.  Ashton  to  have  the  rents  of  the  tenant 
houses  after  April  15,  '80.  The  furnace,  gas  fixtures,  and 
all  other  fixtures  to  remain  in  the  house,  and  are  part  of  the 
purchase.  Albertson  reserves  the  little  round  summer  house 
in  the  back  yard,  and  the  range  and  brass  heating  boilers  are 
reserved.  Mr.  Ashton  has  paid  $1000  down  to  bind  the 
bargain,  for  which  I  have  given  him  a  receipt,  March  29, 
1880.  Have  this  day  receipted  to  Mr.  Ashton  for  the  balance 
of  the  purchase  price  of  $6900." 

Memorandum  in  pencil : 

"The  above  mem.  made  by  me  this  29th  day  of  M'ch, 

1880," 

On  the  27th  of  March,  Ashton,  the  husband  of  complain- 
ant, appellant,  and  one  of  the  Fergusons,  came  together,  and 
after  considerable  negotiation  an  agreement  was  reached, 
which  is  set  forth  in  this  memorandum.  When  they  had 
come  to  the  understanding,  Ashton  drew  his  check  for  $1000 
and  handed  it  to  appellant,  who  gave  it  to  Ferguson,  saying, 
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"hold  it  until  the  matter  is  closed  up."  Ferguson  drew  a  deed 
from  appellant  for  the  property  to  Mrs.  Ashton,  which,  after 
examination,  he  said  he  would  sign.  A  defect,  however,  being 
found  in  the  title,  it  became  necessary  to  procure  a  quit- 
claim deed  to  remove'the  defect,  which  was  procured,  but  too 
late  to  close  the  transaction  that  day,  and  it  being  on  Satur- 
day, the  matter  went  over  to  be  closed  up  the  next  Monday, 
appellant  saying  he  would  call  on  Monday  morning  and 
attend  to  it.  He  failed  to  do  so,  and  when  Ferguson  called 
on  him  that  evening  he  refused  to  sign  the  deed  or  to  con- 
summate the  trade.  Ashton  had  that  day  started  for  Iowa, 
but  directed  Ferguson  to  deliver  over  to  appellant  the  check, 
certificate  of  deposit  and  county  order,  and  receive  the  deed 
and  have  it  recorded.  Ferguson  gave  to  Ashton  the  two 
receipts  under  date  of  the  29th  of  March,  1880,  and  made 
the  memorandum  in  his  book  of  that  date  on  that  day,  and 
there  is  no  evidence  that  appellant  directed  them  to  be  made, 
or  even  knew  of  the  fact,  but  it  is  claimed  he  had  no  knowl- 
edge of  their  existence  until  produced,  to  be  used  as  evidence. 

On  these  facts  the  court  below  decreed  the  relief  sought, 
and  from  that  decree  defendant  appeals  to  this  court,  and 
urges  a  reversal  on  the  ground  that  there  was  no  memoran- 
dum in  writing  signed  by  appellant,  or  his  agent  authorized 
by  such  a  writing,  and  if  there  was,  the  property  was  the 
homestead  of  appellant,  and  he  can  not  be  compelled  to  per- 
form the  agreement. 

The  question  as  to  what  constitutes  a  memorandum  or 
note  in  writing,  signed  by  the  party,  in  compliance  with  the 
requirements  of  the  statute,  has  been  the  subject  of  much 
discussion  and  various  decisions  ever  since  its  adoption. 
Owing  to  the  natural  repugnance  of  all  right  thinking  men 
to  permit  the  success  of  unfair  dealing,  there  are  many  cases 
found  that  manifestly  have  strained  the  language  and  mean- 
ing of  the  statute.  Hence  we  find  cases  that  have  gone  to 
the  very  verge,  if  not  beyond,  reasonable  and  fair  construe- 
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tion,  or  rather  facts  have  been  strained  to  hold  that  they 
constitute  a  compliance  with  its  requirements.  The  statute 
was  regarded  as  necessary  at  the  time  of  its  adoption,  and 
we  have  no  doubt,  notwithstanding  it  may  have  worked  hard- 
ships, its  operation  has  been  salutary.  And  the  General 
Assembly  has  not  relaxed  its  provisions,  but  on  the  contrary 
has  increased  its  rigor,  by  not  only  requiring  the  authority 
of  the  agent  to  be  in  writing,  and  signed  by  his  principal,  but 
that  there  shall  be  a  memorandum  of  the  sale  in  writing,  and 
signed  by  the  agent,  to  be  binding,  thus  showing  a  disposition 
to  increase  the  rigor  rather  than  relax  the  rule  of  the  statute. 

We  shall  proceed  to  determine  whether  there  has  been  in 
this  case  a  compliance  with  the  statute.  It  is  claimed  that 
appellant's  letter  to  his  son,  under  date  of  the  14th  of  Feb- 
ruary, 1880,  in  which  he  says:  "I  wrote  to  Ferguson  if  I 
could  get  a  fair  price  I  would  sell, — might  rent  if  I  found  a 
satisfactory  tenant,"  if  it  does  not  confer,  it  is  a  written 
recognition  of  Ferguson's  authority  to  sell.  Waiving  its 
ambiguity,  as  it  refers  to  no  specific  property,  we  are  unable, 
by  any  known  rules  of  construction,  to  hold  that  this  confers 
the  slightest  authority  on  Ferguson  to  sell.  It  does  not  say 
he  wrote  to  Ferguson  he  might  sell.  It  may  be,  and  proba- 
bly was,  in  answer  to  an  inquiry  whether  appellee  was  dis- 
posed to  sell  the  property.  If  it  was,  would  any  one  say 
that  because  he  answered  the  inquiry  in  the  affirmative  he 
thereby  conferred  power  to  sell  ?  If  such  is  to  be  the  construc- 
tion of  such  answers,  then  it  would  lead  to  more  injurious 
results  than  the  wrongs  intended  to  be  cured  by  the  statute. 
If  that  be  the  true  construction  of  such  an  answer,  then  a 
person,  without  suspecting  it,  would  be  liable  to  constitute 
persons  wholly  untrustworthy  to  act  as  agents  to  sell  prop- 
erty for  them.  The  law  of  agency,  we  think,  never  has  been, 
nor  ever  will  be,  carried  to  that  length. 

But  concede  that,  unsolicited,  appellant  did  so  write  Fer- 
guson, we  are  wholly  unable  to  say  that  this  language  alone 
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was  intended  to,  or  was  understood  by  either  party  to,  confer 
any  such  power.  If  not  so  intended  and  so  understood,  there 
can  be  no  rightful  claim  that  it  had  that  effect.  If  it  had, 
and  appellant  so  understood  it,  why  formally  go  afterwards 
to  Ferguson  and  arrange  with  him  to  act  for  him,  fixing  the 
price,  commissions,  etc.  ?  If  Ferguson  so  understood  i't,  why 
did  he  not  enter  it  in  his  book  for  sale,  and  not  defer  that 
until  he  was  formally  authorized  to  sell  ?  The  language  will 
bear  no  such  construction,  nor  would  it  convey  such  an  idea 
to  persons  in  general,  and  certainly  was  not  so  understood 
by  the  parties  themselves.  This,  then,  was  not  the  memo- 
randum in  writing  required  by  the  statute. 

It  is  next  urged,  that  in  his  letter  to  his  son  of  date  the 
10th  of  March,  he  acknowledges  he  has  conferred  the  power 
on  Ferguson  to  sell.  Appellant  says :  "If  you  can  see  Fer- 
guson, say  to  him  if  he  can  not  get  Ashton  up  to  my 
figures,  to  hold  him  till  I  return,  when  I  can  help  the  sale, 
perhaps. "  This  does  not  in  the  remotest  manner  imply  that 
Ferguson  was  empowered  to  close  any  sale  and  bind  appel- 
lant by  the  agreement.  It  only  implies  that  Ferguson  was  to 
use  efforts  to  procure  the  desired  price,  and  appellant  would 
close  the  sale.  Nor  does  appellant's  telegram  to  Ferguson, 
in  answer  to  his,  when  appellant  says :  "Hold  on ;  will  be 
home  to-morrow ;  see  my  son, "  purport  to  give  authority  to 
sell,  but  on  the  contrary  prohibits  a  sale.  The  letter  of 
appellant  to  his  son  of  the  18th  of  March,  1880,  does  not 
say  that  Ferguson  may  sell.  In  it  he  says  to  his  son  that 
"perhaps  we  had  better  sell  at  the  price  offered,  if  we  can 
not  do  better,  but  think  we  can  work  the  price  up  to  at  least 
$10,500."  He  says  to  wait  until  he  came  home,  as  there 
were  preliminaries  that  Ferguson  did  not  understand  which 
he  wished  to  provide  for  on  the  sale.  This  was  a  letter  to 
his  son,  and  not  to  Ferguson ;  but  if  it  had  been,  it  conferred 
no  power  to  sell.  On  the  contrary,  it  required  them  to  wait 
until  his  return  home,  saying  there  were  some  preliminaries 
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not  understood  by  Ferguson.  So  far  from  authorizing  Fer- 
guson to  sell,  it  forbid  him  selling  the  property.  There  can 
be  no  pretense  that  authority  was  conferred  by  this  letter, 
even  had  it  been  addressed  to  Ferguson.  It  shows  that  appel- 
lant desired  Ferguson's  assistance  in  making  the  sale,  and  to 
pay  him  for  that  assistance,  but  it  repels  the  idea  that  Fer- 
guson could  sell.  Neither  of  these  writings,  singly  or  collect- 
ively, even  if  addressed  to  and  received  by  Ferguson,  confers 
the  power  claimed.  They  no  doubt  show  that  Ferguson  was 
employed  to  solicit  and  negotiate  for  prices,  but  was  never 
authorized  in  writing  to  make  a  sale  that  would  bind  appel- 
lant. The  employment  of  the  Fergusons  was  by  verbal 
agreement.  Nor  did  the  fact  that  they  entered  a  memoran- 
dum of  it  in  their  book,  and  signed  it,  make  it  a  memorandum 
in  writing  contemplated  by  the  statute.  It  was  not  signed 
by  appellant,  and  until  it  or  some  other  instrument  conferring 
authority  was  thus  signed,  the  requirements  of  the  statute 
would  not  be  fulfilled.  The  agent,  by  such  a  memoran- 
dum signed  by  himself,  is  wholly  powerless  to  acquire  such 
authority.  We,  from  all  the  evidence,  fail  to  find  that  appel- 
lant ever  gave  to  the  Fergusons  any  memorandum  or  note 
in  writing  signed  by  him,  or  that  he  otherwise  in  writing 
acknowledged  that  he  had  conferred  such  power  on  them. 
All  the  power  they  had  was  verbally  given,  and  that  does  not 
satisfy  the  requirements  of  the  statute. 

If  the  Fergusons  had  no  sufficient  power  to  sell  the  prop- 
erty and  bind  appellant  by  the  sale,  then  it  must  follow  all 
of  the  receipts  they  gave  for  the  purchase  money,  and  the 
memorandum  they  made  and  signed  in  their  book,  failed  to 
have  that  effect.  Without  legal  and  requisite  authority  to 
make  the  sale  they  could  not  bind  appellant.  We  have  seen 
they  had  no  such  authority,  and  hence  all  of  the  papers  and 
memoranda  they  made  were  absolutely  nugatory  and  insuffi- 
cient to  bind  appellant.  They  had  no  more  binding  effect  on 
appellant  than  if  they  had  assumed  to  act  without  any  kind 
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of  understanding  with  him  in  reference  to  the  property  or  its 
sale. 

This  view  of  the  case  renders  unnecessary  the  discussion  of 
the  question  whether  a  court  of  equity  will  compel  the  specific 
performance  of  a  contract,  when  in  doing  so  it  would  compel 
a  conveyance  of  the  estate  of  homestead.  We  therefore 
refrain  from  its  consideration  and  determination  in  this  case. 

For  the  errors  indicated  the  decree  of  the  court  below  is 

reversed,  and  the  cause  remanded. 

Decree  reversed. 


KoBERT  T.  LUSK 
V. 

George  L.  Thatcher  et  ah 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Parties  in  chancery — dismissing  bill  for  want  of  necessary  par- 
ties. Where  the  matters  disclosed  in  a  bill  in  chancer}7  not  only  fail  to  show 
proper  grounds  for  equitable  relief  as  against  any  of  the  persons  who  are 
made  parties  defendant,  but  show  that  under  any  kind  of  a  bill  that  might 
be  framed,  in  respect  to  the  same  subject  matter,  there  could  be  no  relief  as 
against  those  persons,  the  bill  may  properly  be  dismissed  for  the  want  of 
necessary  parties.  It  is  not  incumbent  on  the  court  in  such  case  to  retain 
the  bill  for  the  proper  parties  to  be  brought  in.  This  case  distinguished 
from  Thomas,  Trustee  v.  Adams  et  al.  30  111.  37. 

2.  If  the  complainant,  on  discovering  he  had  sued  the  wrong  parties,  had 
made  a  special  application  to  have  the  proper  parties  substituted  as  defend- 
ants for  those  improperly  sued,  and  that  application  had  been  denied,  quite 
a  different  question  would  be  presented.  But  that  was  not  this  case.  Par- 
ties are  never  thus  substituted,  except  upon  special  application. 

3.  Same — public  must  be  made  a  party  to  a  bill  to  contest  an  election 
for  organizing  a  village.  On  bill  to  contest  an  election  for  organizing 
certain  territory  into  a  village,  it  is  not  sufficient  to  make  certain  private 
individuals  residing  in  the  territory,  alleged  to  have  been  the  principal  pro- 
moters of  the  scheme,  parties  defendant,  as  they  can  not  represent  the  public. 
If  it  is  impossible  to  make  the  village  a  party  for  the  want  of  the  election  of 
officers,  a  proper  representative  of  the  public  should  be  made  a  party,  other- 
wise no  decree  would  bind  the  corporation. 
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Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Messrs.  Herbert,  Quick  &  Miller,  for  the  appellant. 

Mr.  John  P.  Wilson,  Mr.  George  L.  Thatcher,  and  Mr. 
Felix  J.  Griffin,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

We  are  of  opinion  the  decree  below  should  be  affirmed, 
upon  the  ground  that  an  indispensable  party  defendant  was 
not  before  the  court.  The  court  itself  may  state  this  "objec- 
tion, and  refuse  to  make  the  decree,  or  if  a  decree  is  made, 
it  may,  for  this  very  defect,  be  reversed  on  a  rehearing  or  on 
an  appeal."  *  *  *  Story's  Equity  Pleading,  (5th  ed.) 
sees.  75,  236 ;  Herrington  v.  Hubbard,  1  Scam.  569. 

The  object  of  the  bill  was  to  contest  an  election  held  for 
the  purpose  of  determining  whether  certain  territory  should 
become  incorporated  as  a  village.  The  only  defendants 
named  or  brought  before  the  court  are  certain  private  indi- 
viduals alleged  to  have  been  the  principal  promoters  of  the 
scheme.  The  contestants  are  certain  private  individuals 
claiming  to  be  residents  and  voters  within  the  territory  pro- 
posed to  be  incorporated.  Thus  the  suit  is  entirely  between 
private  parties.  But  if  there  be  an  incorporation,  it  consti- 
tutes a  municipality,  and  is  vested  with  local  sovereignty. 
It  is  public,  and  its  powers  are  to  be  exercised  for  the  benefit 
of  the  public,  and  not  of  private  parties.  Both  persons 
and  place  are  indispensable  to  such  a  corporation.  Dillon's 
Municipal  Corporations,  (1st  ed.)  sec.  9.  But  the  persons 
interested  in  the  establishment  of  the  municipality  to-day, 
may  cease  to  have  any  interest  in  it  to-morrow,  since  it  is 
manifest  there  can  be  no  property  rights  in  a  public  franchise. 
Upon  no  theory  are  the  persons  here  made  defendants  enti- 
tled to  represent  the  public,  and  the  question,  legally  consid- 
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ered,  however  much  private  feeling  may  be  enlisted,  is  one 
that  purely  concerns  the  public. 

But  counsel  say  there  were  no  village  officers  elected,  and 
hence  it  was  impossible  to  make  the  village  a  party ;  but  it 
does  not  hence  follow  that  it  was  impossible  to  bring  before 
the  court  a  proper  representative  of  the  village — that 'is  to 
say,  of  the  public.  But  it  is  not  at  present  important 
to  ascertain  who  should  have  been  brought  before  the  court  to 
represent  the  public  interest, — it  is  sufficient  no  rule  of  com- 
mon law  and  no  statute  authorizes  those  who  are  before  the 
court  to  represent  that  interest.  No  one  can  be  affected  by 
a  decree  who  was  not  before  the  court,  actually  or  construc- 
tively, when  it  was  rendered.  It  being  the  public,  not  A  B 
or  C  D,  that  is  to  be  represented  in  this  corporation,  it  must 
result  that  a  decree  in  regard  to  the  election  not  concluding 
the  public  would  conclude  nobody. 

The  decree  is  affirmed. 

Decree  affirmed. 

Subsequently,  on  an  application  for  a  rehearing  of  this 
cause,  the  following  additional  opinion  was  filed : 

Mr.  Justice  Mulkey  :  An  application  having  been  made 
for  a  rehearing  of  this  case,  we  have,  with  much  care, 
reconsidered  the  grounds  upon  which  it  was  placed  on  the 
former  consideration  of  it,  and  have  been  unable  to  discover 
anything  which  justifies  a  doubt  of  the  correctness  of  the 
conclusions  then  reached. 

It  is  urged  with  much  earnestness,  and  apparent  confi- 
dence, in  the  petition  for  a  rehearing,  that  the  court  should 
not  have  dismissed  the  bill  or  statement  for  want  of  proper 
parties,  but  should  have  retained  it,  with  leave  to  the 
plaintiffs  to  bring  the  proper  parties  before  the  court,  and  in 
support  of  this  position  the  case  of  Thomas,  Trustee,  etc.  v. 
John  B.  Adams  et  al.  30  111.  37,  is  relied  on.  A  moment's 
examination  will  show  that  case  is  not  in  point.      There, 
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Thomas,  trustee  of  the  Bank  of  Illinois,  having  an  equitable 
title,  only,  to  certain  judgments,  filed  a  bill  for  the  purpose 
of  reaching  certain  property  belonging  to  the  defendants  in 
these  judgments,  and  the  court,  upon  the  consideration  of 
the  case,  dismissed  the  bill,  on  the  ground  some  of  the 
defendants  in  the  judgments  had  not  been  made  parties,  and 
this  was  held  error.  The  material  difference  between  that 
case  and  the  one  in  hand  is  this :  There  the  bill  showed 
upon  its  face  that  the  complainant  was  entitled  to  relief  upon 
a  properly  framed  bill,  against  the  parties  then  before  the 
court,  and  the  only  objection  to  the  bill  was  that  certain 
parties  having  an  interest  in  the  subject  matter  of  the  suit 
had  not  been  joined  as  co-defendants.  Here,  the  complain- 
ants do  not  show  a  cause  of  action  against  any  of  the  parties 
before  the  court,  as  was  done  in  that  case,  but,  on  the  con- 
trary, conclusively  show  they  are  not  entitled  to  relief,  as 
against  the  present  defendants,  under  any  kind  of  a  bill  that 
might  be  framed,  hence  there  could  have  been  no  propriety, 
so  far  as  they  were  concerned,  in  retaining  the  bill  for 
amendment.  Under  any  circumstances,  the  bill  would  have 
had  to  be  dismissed  as  to  them.  Consequently  nothing  could 
have  been  gained  by  retaining  it  for  amendment.  To  have 
brought  in  other  parties,  and  dismissed  the  case  as  to  the 
parties  then  before  the  court,  would,  in  effect,  have  been 
commencing  a  new  suit.  The  bill,  as  framed,  clearly  showed 
no  equity  on  its  face.  If  the  complainants,  on  discovering 
they  had  sued  the  wrong  parties,  had  made  a  special  applica- 
tion to  have  the  proper  parties  substituted  as  defendants  for 
those  improperly  sued,  and  that  application  had  been  denied, 
quite  a  different  question  would  be  presented ;  but  nothing 
of  that  kind  was  done.  Parties  are  never  thus  substituted, 
except  upon  special  application. 

Rehearing  denied. 
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Michael  Eigney 

v. 
The  City  of  Chicago. 

Filed  at  Ottawa  March  18,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Action — where  none  lies  for  an  injury.  Where  a  thing  not  malum, 
in  se  is  authorized  to  be  done  by  a  valid  act  of  the  legislature,  and  it  is 
performed  with  due  care  and  skill,  in  strict  conformity  with  the  provisions 
of  the  statute,  its  performance  can  not  be  made  the  ground  of  an  action. 
In  such  case  the  statute  affords  complete  indemnity  to  those  acting  under  its 
authority,  notwithstanding  the  injury  complained  of  would,  in  the  absence 
of  the  statute,  be  actionable  at  common  law. 

2.  Eminent  domain  —  "property,"  as  used  in  constitution,  defined. 
"Property,"  in  its  appropriate  sense,  means  that  dominion  or  indefinite  right 
of  user  and  disposition  which  one  may  lawfully  exercise  over  particular 
things  or  objects,  and  generally  to  the  exclusion  of  all  others,  and  doubtless 
this  is  substantially  the  sense  in  which  the  word  is  used  in  the  constitution, 
as  to  the  taking  or  damaging  of  private  property  for  the  public  use.  But 
the  word  is  often  used  to  indicate  the  subject  of  the  property  or  the  thing 
owned. 

3.  Same — what  is  a  "taking"  of  private  property.  Up  to  the  time  of 
the  adoption  of  the  present  constitution  it  was  the  settled  doctrine  of  this 
court  that  any  actual  physical  injury  to  private  property,  by  reason  of  the 
erection,  construction  or  operation  of  a  public  improvement  in  or  along  a 
public  street  or  highway,  whereby  the  appropriate  use  or  enjoyment  of  the 
property  was  materially  interrupted,  or  its  value  substantially  impaired,  was 
regarded  as  a  "taking"  of  private  property,  within  the  meaning  of  the  con- 
stitution, to  the  extent  of  the  damages  thereby  sustained,  and  actions  for 
such  injuries  were  uniformly  sustained.  But  the  remedy  was  restricted  to 
such  cases  of  direct  physical  injury. 

4.  Same — rights  under  constitution  of  1848,  as  extended  by  that  of  1870. 
That  restriction  of  the  remedy  of  the  owners  of  private  property  to  cases  of 
actual  physical  injury  to  the  property,  was  under  the  constitution  of  1848, 
which  simply  provided  that  private  property  should  not  "be  taken  or  applied 
to  public  use,"  without  just  compensation,  etc.  The  constitution  of  1870, 
however,  provides  that  "private  property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation,"  thus  affording  redress  in  cases  not 
provided  for  by  the  constitution  of  1848,  and  embracing  every  case  where 
there  is  a  direct  physical  obstruction  or  injury  to  the  right  of  user  or  enjoy- 
ment of  private  property,  by  which  the  owner  sustains  some  special  pecuniary 
damage  in  excess  of  that  sustained  by  the  public  generally,  which,  by  the 
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common  law,  would,  in  the  absence  of  any  constitutional  or  statutory  provi- 
sion, give  a  right  of  action. 

5.  Same— former  decisions.  Any  expressions  used  in  the  opinions  of 
this  court  in  Stetson  v.  Chicago  and  Evanston  R.  R.  Co.  75  111.  74,  and  Chi- 
cago, Milwaukee  and  St.  Paul  R.  R.  Co.  v.  Hall,  90  111.  42,  which  may 
seem  to  restrict  the  remedy  of  owners  of  private  property,  as  given  by  the 
present  constitution,  to  cases  where  there  has  been  a  direct  physical  injury 
to  the  property,  are  not  to  be  accepted  as  embodying  the  views  of  the  court 
on  that  subject. 

6.  Same — limitation  of  the  rule  under  constitution  of  1870.  But  while 
the  present  constitution  was  intended  to  afford  redress  in  a  class  of  cases  for 
which  there  was  no  remedy  under  the  old  constitution,  still  it  was  not  intended 
to  reach  every  possible  injury  occasioned  by  a  public  improvement.  The 
building  of  a  jail,  police  station,  or  the  like,  will  generally  cause  a  direct 
depreciation  in  the  value  of  neighboring  property,  but  that  is  a  case  of 
damnum  absque  injuria. 

7.  So,  in  order  to  authorize  a  recovery  by  an  individual  for  an  injury  to 
his  property  by  the  construction  of  a  public  improvement  under  authority 
of  a  statute,  it  must  appear  that  there  has  been  some  direct  physical  disturb- 
ance of  a  right,  either  public  or  private,  which  the  plaintiff  enjoys  in  connec- 
tion with  his  property,  and  which  gives  to  it  an  additional  value,  and  that  by 
reason  of  such  disturbance  he  has  sustained  a  special  damage  with  respect 
to  his  property,  in  excess  of  that  sustained  by  the  public  generally,  and  which 
by  the  common  law,  in  the  absence  of  any  constitutional  or  statutory  provi- 
sion, would  have  given  a  right  of  action. 

8.  Same — as  to  the  particular  case.  Where  a  city  constructed  a  viaduct 
or  bridge  on  a  public  street,  near  its  intersection  with  another  street,  thereby 
cutting  off  access  to  the  first  named  street  from  the  plaintiff's  house  and  lot 
over  and  along  the  street  intersected,  except  by  means  of  a  pair  of  stairs, 
whereby  the  plaintiff's  premises  fronting  on  the  latter  street  and  near  the 
obstruction  were  permanently  damaged  and  depreciated  in  value,  by  reason 
of  being  deprived  of  such  access,  it  was  held,  the  city  was  liable  to  the  plain- 
tiff in  damages  for  the  injury. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Messrs.  Stiles  &  Lewis,  for  the  appellant : 

If  there  is  evidence  tending  to  establish  the  plaintiff's  right 
to  recover,  it  is   error  to  instruct  the  jury  to  find  for  the 
defendant.     Pemberton  v.  Williams,   87  111.   15;    Guerdon  v. 
Corbett,  87  id.  272 ;  Hubner  v.  Feige,  90  id.  208. 
5—102  Iiii, 
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Property  consists  of  certain  rights  in  things  secured  by 
law.  These  rights  are  usually  denned  to  be  the  right  of  user, 
the  right  of  exclusion,  and  the  right  of  disposition.  In  a 
strict  sense  land  is  not  property,  but  the  subject  of  property. 
3  Bentham's  Works,  (Edinburg,)  1843,  p.  221;  Eaton  v. 
Railroad,  51  N.  H.  504;  Morrison  v.  Sample,  6  Binn.  94;  2 
Austin's  Jurisprudence,  sec.  836. 

That  this  is  the  sense  of  the  word  as  used  in  the  constitu- 
tion, see  Eaton  v.  B.  M.  and  C.  R.  R.  Co.  51  N.  H.  504; 
Wynehamer  v.  People,  13  N.  Y.  378 ;  Walker  v.  0.  C.  W. 
R.  R.  Co.  103  Mass.  10 ;  Thompson  v.  Androscoggin  Imp.  Co. 
54  N.  H.  545 ;  Evansville  and  Crawfordsville  R.  R.  Co.  v. 
Dick,  9  Ind.  433 ;  Lee  v.  Pembroke  Iron  Co.  57  Me.  481. 

The  water  of  a  stream  can  not  be  obstructed  or  diverted 
for  the  purpose  of  supplying  a  town  or  feeding  a  canal, 
without  compensation  is  made  to  those  who  are  injured. 
Stein  v.  Burden,  24  Ala.  (N.  S.)  130 ;  Burden  v.  Stein,  27  id. 
104;  Denslow  v.  Neiv  Haven  and  Northampton  Co.  16  Conn. 
98 ;  Heilman  v.  Union  Canal  Co.  50  Pa.  St.  268. 

Any  injury  to  land  which  deprives  the  owner  of  the  ordi- 
nary use  of  it,  is,  equivalent  to  a  taking  of  the  land.  Hooker 
v.  Neiv  Haven  and  Northampton  Co.  14  Conn.  146  ;  Same  v. 
Same,  15  id.  312;  Pumpelly  v.  Green  Bay  Co.  13  Wall.  166; 
Arimond  v.  Green  Bay  Co.  31  Wis.  316 ;  Pettigrew  v.  Village 
of  Evansville,  25  id.  223 ;  Bowman  v.  City  of  Neiv  Orleans, 
27  La.  Ann.  501 ;  Nevins  v.  City  of  Peoria,  41  111.  502 ;  City 
of  Aurora  v.  Gillett,  56  id.  132;  Same  v.  Keed,  57  id.  29; 
City  of  Jacksonville  v.  Lambert,  62  id.  519;  City  of  Dixon  v. 
Baker,  65  id.  518;  Gillhamv.  Madison  County  R.  R.  Co.  49 
id.  484;   T.  W.  and  W.  Ry.  Co.  v.  Morrison,  71  id.  616. 

That  the  word  "damaged,"  in  the  constitution,  is  equivalent 
to  the  words  "injuriously  affected,"  or  "injured,"  see  Hall  v. 
Mayor  of  Bristol,  L.  B.  2  C.  P.  322;  East  and  West  India 
Docks  Co.  v.  Gattke,  3  McN.  &  G.  155;  New  River  Co.  v. 
Johnson,  2  E.  &  B.  434;  105  E.  C.  L.  B.  434;  Ricketfs  case, 
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2  Eng.  and  Irish  App.  193 ;  Columbia  Delaware  Bridge  Co. 
v.  Geisse,  35  N.  J.  Law,  558;  Ashby  v.  White,  1  Smith's  L. 
Ca.  252;  Queen  v.  Eastern  Counties  By.  Co.  2  A.  &  E.  N.  S. 
317;  42  E.  C.  L.  E.  706;  Queen  v.  Great  Northern  By.  Co. 
11  Q.  B.  N.  S.  25;  68  E.  C.  L.  E.  21;  Glover  v.  Staffordshire 
By.  Co.  16  Q.  B.  912;  Wood  v.  Stourbridge  By.  Co.  16  C.  B. 
N.  S.  222 ;  Eagle  v.  Charing  Cross  .By.  Co.  2  L.  E.  C.  P.  638 ; 
Queen  v.  Vestry  of  St.  Luke's,  L.  E.  6  Q.  B.  572. 

This  court  has  decided  that  damages  done  to  abutting 
property  by  obstructing  access  thereto,  by  raising  or  lowering 
the  grade  of  the  street  in  front  of  it,  are  within  the  scope  of 
the  constitutional  provision.  Brereton's  case,  67  111.  477; 
WinkeVs  case,  77  id.  56 ;  Eaton's  case,  83  id.  535. 

Such  damages  were  not  recoverable  prior  to  1870.  Moses 
v.  By.  Co.  21  111.  516 ;  Boberts  v.  City  of  Chicago,  26  id.  249  ; 
Murphy  v.  Chicago,  29  id.  279 ;  City  of  Quincy  v.  Jones,  76 
id.  231. 

Mr.  Francis  Adams,  for  the  appellee : 

The  city  having  lawful  authority  to  construct  the  viaduct, 
is  not  liable  for  making  the  same,  using  clue  care  and  skill. 
Cooley  on  Const.  Lim.  542,  and  note's ;  Dillon  on  Mun.  Corp. 
sec.  781 ;  Northern  Transportation  Co.  v.  Chicago,  99  U.  S. 
635 ;  Bichardson  v.  Vermont  Central  B.  B.  Co.  25  Vt.  465 ; 
O'Connor  v.  Pittsburg,  18  Pa.  St.  187 ;  Boberts  v.  Chicago, 
26  111.  249 ;  Murphy  v.  Chicago,  29  id.  280 ;  City  of  Quincy 
v.  Jones  et  al.  76  id.  238 ;  Chicago,  Burlington  and  Quincy 
B.  B.  Co.  v.  McGinnis,  79  id.  269. 

The  construction  of  the  viaduct  and  its  approaches  was  a 
mere  elevation  of  the  grade  of  the  street,  which  the  city  was 
authorized  to  make,  and  in  the  absence  of  negligence  there  is 
no  liability.  Boberts  v.  Chicago,  26  111.  249 ;  Nevins  v.  City 
of  Peoria,  41  id.  514;  0' 'Conner  v.  Pittsburg,  18  Pa.  St.  187; 
City  of  Chicago  v.  Bumsey,  87  111.  363. 
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Lands  merely  injuriously  affected  are  not  taken,  within  the 
meaning  of  the  constitution.  Richardson  et  al.  v.  Vermont 
Central  R.  R.  Co.  25  Vt.  475 ;  Cooley's  Const.  Lim.  541-2. 

That  appellant  was  not  entitled  to  recover  by  reason  of  the 
words  "or  damaged,"  in  sec.  13,  art.  2,  of  the  constitution, 
see  Nevins  v.  City  of  Peoria,  41  111.  514 ;  City  of  Quincy  v. 
Jones  et  al.  76  id.  231 ;  City  of  Shawneetown  v.  Mason  et  al. 
82  id.  337. 

As  to  the  proper  meaning  of  the  word  "damaged:"  Bou- 
vier's  Law  Die. ;  Burrill's  Law  Die. ;  Broom's  Maxims,  195. 

There  being  no  direct  physical  injury,  appellant  can  not 
recover.  Stone  v.  Fairbury,  Pontiac  and  Northwestern  R.  R. 
Co.  68  111.  394 ;  Stetson  v.  Chicago  and  Evanston  R.  R.  Co. 
75  id.  74 ;  Chicago  v.  Ramsey,  87  id.  348 ;  C.  C.  and  St.  Paid 
R.  R.  Co.  v.  Hall,  90  id.  42 ;  C.  B.  and  Q.  R.  R.  Co.  v. 
McGinnis,  79  id.  273. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  instituted  by  appellant 
against  appellee,  in  the  circuit  court  of  Cook  county,  on  the 
14th  day  of  July,  1875,  for  the  purpose  of  recovering  dam- 
ages alleged  to  have  been  sustained  by  the  plaintiff  by  reason 
of  the  construction  by  the  city  of  a  viaduct  or  bridge  along 
Halsted  and  across  Kinzie  streets,  at  their  intersection,  some 
220  feet  west  of  plaintiff's  premises,  fronting  on  Kinzie 
street.  There  was  a  trial  on  the  merits,  before  the  court  and 
a  jury,  resulting  in  a  verdict  and  judgment  for  the  defendant, 
which  judgment,  on  appeal,  was  affirmed  by  the  Appellate 
Court  for  the  First  District,  and  the  present  appeal  is  prose- 
cuted to  reverse  that  judgment. 

The  evidence  shows  that  appellant  is  the  owner  of  a  lot 
fronting  on  Kinzie  street,  25  feet  in  width  and  100  feet  in 
depth,  on  the  front  part  of  which  there  is  a  two- story  frame 
dwelling,  and  also  another  on  the  rear  of  it,  and  that  he  has, 
by  himself  and  tenants,  been  in  the  actual  occupancy  of  the 
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premises  ever  since  1872;  that  the  defendant  constructed 
the  viaduct  in  question  in  1874,  which  cut  off  all  communi- 
cation with  Halsted  street  hy  way  of  Kinzie  street,  except  by 
means  of  a  pair  of  stairs  at  the  intersection  of  these  streets ; 
that  Halsted  street  is  one  of  the  main  thoroughfares  of 
t Chicago,  and  on  which  is  operated  a  line  of  horse  railway, 
affording  communication  with  all  parts  of  the  city ;  that  the 
rental  value  of  the  premises  not  occupied  by  appellant  was, 
by  reason  of  the  obstruction,  reduced  from  $60  a  month  to 
$23,  and  the  property  itself,  which  was  worth  before  the 
obstruction  over  $5000,  was  from  the  same  cause  reduced 
two-thirds  in  value. 

Under  this  state  of  facts  appellant  asked  the  circuit  court 
to  instruct  the  jury  as  follows : 

"The  jury  are  instructed,  that  if  they  believe,  from  the 
evidence,  that  the  plaintiff  is  the  owner  of  the  property 
described  in  the  declaration  in  this  case,  and  has  been  such 
owner  since  the  year  1872  ;  that  his  property  is  located,  with 
respect  to  Kinzie  and  Halsted  streets,  as  described  in  the 
declaration ;  that  the  defendant,  the  city  of  Chicago,  in  the 
year  1874,  constructed  a  viaduct  or  bridge  on  said  Halsted 
street,  near  said  Kinzie  street,  and  thereby  cut  off  and  pre- 
vented access  to  said  Halsted  street  from  the  plaintiff's 
premises  over  and  along  said  Kinzie  street,  except  by  means 
of  a  pair  of  stairs,  and  that  plaintiff's  said  premises  were 
permanently  damaged  and  depreciated  in  value  by  reason  of 
being  deprived  of  such  access,  then  they  should  find  the 
defendant  guilty,  and  assess  the  plaintiff's  damages  at  such 
sum  as  they  shall  believe,  from  the  evidence,  his  said  premises 
have  been  depreciated  by  the  aforesaid  cause." 

— Which  the  court  refused  to  do,  but,  on  the  contrary,  gave 
the  following  instruction  for  the  defendant : 

"The  jury  are  instructed,  that,  it  being  admitted  that  the 
fee  simple  title  to  the  streets  in  question  was  in  the  city,  and 
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the  plaintiff  having  failed  to  prove   any  actionable  injury, 
they  should  find  the  defendant  not  guilty. " 

And  the  plaintiff  thereupon  excepted.  The  ruling  of  the 
court  upon  these  instructions  presents  the  only  questions 
arising  upon  the  record  for  determination. 

It  is  not  claimed  there  were  any  omissions  in  the  prepara- 
tion or  presentation  of  the  plaintiff's  case,  or  that  the  proofs 
were  in  any  respect  defective,  if  a  recovery  can  be  had  at  all 
on  plaintiff's  theory  of  the  law.  On  the  other  hand,  it  is  not 
claimed  or  pretended  that  the  plaintiff's  possession  has  been 
disturbed,  or  that  any  direct  physical  injury  has  been  done 
to  his  premises  by  reason  of  the  obstruction  in  question. 
The  gravamen  of  the  plaintiff's  complaint  is,  that  the  defend- 
ant, in  cutting  off  his  communication  with  Halsted  street 
by  way  of  Kinzie  street,  has  deprived  him  of  a  public  right 
which  he  enjoyed  in  connection  with  his  premises,  and 
thereby  inflicted  upon  him  an  injury  in  excess  of  that  shared 
by  him  with  the  public  generally,  and  it  is  for  this  excess  he 
seeks  to  recover,  and  nothing  more.  The  instruction  given 
for  defendant  denies  the  right  of  recovery  for  this  excess,  and 
in  effect  holds  that  where  the  fee  of  the  streets  is  in  the 
municipality,  as  in  the  present  case,  there  can  be  no  recovery 
in  any  case  for  an  obstruction  of  this  character,  except  where 
some  direct  physical  injury  has  been  done  to  the  plaintiff's 
premises. 

"Whether  this  instruction  announces  a  correct  principle  of 
law,  is  the  vital  question  in  this  case,  and  upon  its  determina- 
tion the  rights  of  the  parties  to  the  present  controversy  must 
depend.  It  is  a  well  recognized  principle,  that  where  a  thing 
not  malum  in  se  is  authorized  to  be  done  by  a  valid  act  of 
the  legislature,  and  it  is  performed  with  due  care  and  skill, 
in  strict  conformity  with  the  provisions  of  the  act,  its  per- 
formance can  not,  by  the  common  law,  be  made  the  ground  of 
an  action,  however  much  one  may  be  injured  by  it.     Penny 
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v.  Southeastern  By.  Co.  7  E.  &  B.  660;  26  L.  I.  Q.  B.  225; 
Hammersmith  and  City  By.  Co.  v.  Brand,  L.  K.  4  H.  Lds.  171 ; 
City  of  Glasgow  Union  By.  Co.  v.  Hunter,  L.  K.  2  Se.  &  D. 
78.  In  all  such  cases  the  statute  affords  a  complete  indem- 
nity to  those  acting  under  its  authority,  notwithstanding  the 
injury  complained  of  would,  in  the  absence  of  the  statute,  be 
actionable  by  the  common  law.  Badcliff  v.  Mayor,  4  N.  Y. 
195;  BiUinger  v.  New  York  Central  B.  B.  Co.  23  id.  42; 
Newark  Plank  Boad  Co.  v.  Elmer,  1  Stockt.  754. 

In  the  absence,  therefore,  of  any  constitutional  provisions 
on  the  subject,  it  would  be  competent  for  the  legislature  to 
authorize  the  taking  or  damaging  of  private  property  for 
public  use,  and  the  owner  would  be  without  redress,  so  far  as 
any  common  law  remedy  is  concerned. 

With  a  view  of  preventing  great  hardships  and  abuses  that 
might  arise  through  inconsiderate  legislation  in  the  appli- 
cation of  this  acknowledged  principle  of  the  common  law, 
the  framers  of  the  constitution  of  1848  inserted  therein 
this  express  provision:  "Nor  shall  any  man's  property 
be  taken  or  applied  to  public  use  without  the  consent  of 
his  representatives  in  the  General  Assembly,  nor  without 
just  compensation  being  made  to  him."  The  substance  of 
this  provision  is  to  be  found  in  the  constitution  of  the 
United  States,  and  in  the  constitutions  of  most,  if  not  all, 
the  States  of  the  Union.  Just  what  will  amount  to  a  taking 
of  private  property,  within  the  meaning  of  this  constitutional 
inhibition,  has  often  been  the  subject  of  judicial  inquiry,  and 
it  is  believed  that  no  general  rule  has  yet  been  laid  down  by 
which  the  cases  generally  may  be  harmonized.  The  courts 
of  final  resort  of  some  of  the  States  hold  that  the  constitu- 
tional provision  in  question  extends  only  to  cases  of  an  actual 
appropriation  of  private  property  by  the  State,  and  that  it 
has  no  application  where  the  injury  is  consequential  rather 
than  direct,  although  it  may  have  the  direct  effect  of  sub- 
stantially depriving  the  owner  of  its  use.     Wilson  v.  Mayor, 
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etc.  1  Denio,  555 ;  State  v.  The  Inland  Lock  Navigation  Co. 
2  Johns.  283;  Boughton  v.  Carter,  18  id.  405;  Richardson  v. 
Vermont  R.  R.  Co.  25  Vt.  465 ;  Gould  v.  Hudson  River  R.  R. 
Co.  6  N.  Y.  522. 

But  other  courts  of  equal  respectability,  and  as  it  is  be- 
lieved with  better  reason,  hold  that  the  change  of  the  grade  of 
a  public  highway,  or  the  erection  of  a  public  improvement  of 
any  kind,  that  causes  any  direct  physical  injury  to  the  prop- 
erty of  a  private  person,  by  overflowing  his  land  and  the 
like,  by  reason  of  which  he  is  substantially  deprived  of  its 
ordinary  use  and  enjoyment,  is,  within  the  meaning  of  the 
constitution,  a  taking  of  his  property  to  the  extent  of  the  dam- 
ages thereby  occasioned.  Hooker  v.  New  Haven  and  North- 
hampton Co.  14  Conn.  146  ;  Glover  v.  Powell,  2  Stockt.  211 ; 
Haynes  v.  Thomas,  7  Ind.  38 ;  Pratzman  v.  Indianapolis,  etc. 
R.  R.  Co.  9  id.  469;  Crawford  v.  Delaware,  7  Ohio,  (N.  S.) 
459 ;  Street  Railway  v.  Cumminsville,  14  id.  523 ;  Pumpelly  v. 
Green  Bay  Co.  13  Wall.  166. 

In  giving  a  construction  to  this  provision  in  the  constitu- 
tion of  1848,  the  doctrine  of  the  cases  last  cited  has  uniformly 
been  maintained  by  this  court  through  a  long  line  of  deci- 
sions. 

The  doctrine  was  first  distinctly  announced  in  Nevins  v.  The 
City  of  Peoria,  41  111.  502.  That  was  an  action  on  the  case 
by  Nevins  against  the  city,  for  so  constructing  the  grade  of 
one  of  its  streets  as  to  flood  the  plaintiff's  premises  in  time  of 
rains,  and  also  so  as  to  form  a  stagnant  pond  in  a  short  dis- 
tance from  them,  and  it  was  held  the  action  would  lie.  Here, 
although  there  was  no  actual  appropriation  of  the  plaintiff's 
premises  by  the  defendant,  yet  as  the  grading  of  the  street 
caused  a  direct  physical  injury  to  the  plaintiff's  property,  it 
was  held  to  be  such  an  injury  as  entitled  the  plaintiff  to  relief 
under  the  constitution.  In  speaking  of  the  character  of  the 
injury,  it  was  there  said:  "We  are  unable  to  see  why  prop- 
erty of  an  individual  should  be  sacrificed  for  the  public  con- 
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venience  without  compensation.  We  do  not  think  it  sufficient 
to  call  it  damnum  absque  injuria.  We  know  our  constitution 
ivas  designed  to  prevent  these  'wrongs." 

In  Gillham  v.  The  Madison  County  R.  R.  Co.  49  111.  484, 
the  defendant  company,  by  the  erection  of  an  embankment 
near  the  plaintiff's  land,  had,  as  in  the  preceding  case,  caused 
it  to  be  flooded  with  surface  water  in  time  of  rains.  The 
court  below  having  sustained  a  demurrer  to  the  declaration 
setting  up  these  facts,  the  case,  on  appeal,  was  reversed  for 
that  reason,  this  court  holding  that  the  plaintiff  was  entitled 
to  recover. 

City  of  Aurora  v.  Gillett  et  al.  56  111.  132,  was,  in  its  facts, 
substantially  the  same  as  the  two  preceding  cases.  There 
was  a  judgment  for  plaintiff  in  the  court  below,  which,  on 
appeal,  was  affirmed  by  this  court. 

The  City  of  Aurora  v.  Reed  et  al.  57  111.  29,  did  not  mate- 
rially differ  in  its  facts  from  the  last  case,  and  was  decided  in 
the  same  way. 

City  of  Jacksonville  v.  Lambert,  62  111.  519,  is  to  the  same 
effect,  without  any  qualification  of  the  doctrine  in  the  pre- 
vious cases.  So,  also,  of  The  City  of  Dixon  v.  Baker,  65 
111.  518. 

The  Toledo,  Wabash  and  Western  Ry.  Co.  v.  Morrison,  71  111. 
616,  is  also  a  case  in  which  the  defendant  company,  in  con- 
structing its  road,  erected  an  embankment,  whereby  surface 
waters  in  time  of  rains  were  concentrated,  and  thrown  in  undue 
quantities  upon  the  plaintiff's  premises.  While  this  case  was 
tried  after  the  present  constitution  went  into  effect,  yet  the 
principal  facts  occurred  before  its  adoption,  and  it  was  there- 
fore disposed  of  without  reference  to  it.  It  affirmatively 
appeared  in  this  case,  that  the  defendant  had  been  guilty  of 
no  negligence  in  the  construction  of  the  embankment,  and 
that  the  work  was  done  in  strict  conformity  with  its  charter. 
Under  this  state  of  facts  the  defendant  invoked  in  its  defence 
the  well   recognized    principle   above   mentioned,  —  that    an 
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action  will  not  lie  for  a  thing  which  is  done  in  strict  con- 
formity with  a  valid  act  of  the  legislature, — but  the  defence 
did  not  prevail,  and  there  was  accordingly  a  judgment  for  the 
plaintiff,  which,  on  appeal,  was  affirmed  by  this  court,  on 
the  sole  ground  that*  the  case  fell  within  the  provision  of 
the  constitution  of  1848  which  forbade  the  taking  of'  pri- 
vate property  without  just  compensation.  This  case  is 
perhaps  the  most  important  one  bearing  upon  the  subject, 
for  the  reason  that  it  is  not  only  a  direct  decision  on  the 
question,  but  it  is  entirely  uncomplicated  with  any  other 
question.  Now,  it  is  clear,  beyond  all  question,  that  since 
the  work  was  done  without  negligence  on  the  part  of  the 
company,  its  charter  would,  but  for  the  constitutional  pro- 
vision in  question,  have  been  a  complete  defence  to  the 
action ;  but  inasmuch  as  the  case,  according  to  the  previous 
decisions  of  the  court,  clearly  fell  within  that  provision  of 
the  constitution,  the  charter  of  the  company  was  held  to  be 
no  answer  to  the  action.  It  is  further  to  be  observed,  that 
all  the  cases  which  we  have  cited  subsequent  to  the  Nevins 
case,  refer  approvingly  to  that  case. 

Whatever,  therefore,  may  be  the  rule  in  other  States,  it 
clearly  appears  from  this  review  of  the  cases  that  previous  to, 
and  at  the  time  of  the  adoption  of,  the  present  constitution, 
it  was  the  settled  doctrine  of  this  court  that  any  actual  physi- 
cal injury  to  private  property,  by  reason  of  the  erection,  con- 
struction or  operation  of  a  public  improvement  in  or  along  a 
public  street  or  highway,  whereby  its  appropriate  use  or 
enjoyment  was  materially  interrupted,  or  its  value  substan- 
tially impaired,  was  regarded  as  a  taking  of  private  property, 
within  the  meaning  of  the  constitution,  to  the  extent  of  the 
damages  thereby  occasioned,  and  actions  for  such  injuries 
were  uniformly  sustained. 

This  construction  making  an  actual  physical  invasion  of 
the  property  affected,  the  test  in  every  case,  excluded  from 
the  benefits  of  the  constitution  many  cases  of  great  hard- 
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ship,  for,  as  in  the  present  case,  it  often  happened  that  while 
there  was  no  actual  physical  injury  to  the  property,  yet  the 
approaches  to* it  were  so  cut  of!  and  destroyed  as  to  leave  it 
almost  valueless.  Under  this  condition  of  affairs  the  framers 
of  the  present  constitution,  doubtless  with  a  view  of  giving 
greater  security  to  private  rights  by  affording  relief  in  such 
cases  of  hardship  where  it  had  before  been  denied,  declared 
therein  that  "private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation."  The  addition  of 
the  words  "or  damaged, "  can  hardly  be  regarded  as  accidental, 
or  as  having  been  used  without  any  definite  purpose.  On  the 
contrary,  we  regard  them  as  significant,  and  expressive  of  a 
deliberate  purpose  to  change  the  organic  law  of  the  State. 
Nor  were  they  used  simply  to  conserve  existing  rights,  as  has 
been  suggested  by  counsel,  but  on  the  contrary,  in  our  judg- 
ment, they  declare  a  new  rule  of  civil  conduct,  from  which 
spring  new  rights  which  did  not  exist  under  the  constitution 
of  1848.  As  we  have  already  seen,  the  provision  in  that 
constitution  extended  to  all  cases  where  the  injury  to  prop- 
erty was  direct  and  physical,  as  well  as  where  there  was  an 
actual  appropriation  or  taking.  The  rights  of  the  people, 
therefore,  under  the  old  constitution,  were  conserved  just  as 
much  in  one  of  these  two  classes  of  cases  as  in  the  other,  and 
were  fully  protected  in  both,  and  to  say  that  the  words  "or 
damaged"  were  added  in  the  new  constitution  for  the  purpose 
of  conserving  rights  pertaining  to  either  class,  is  equivalent  to 
saying  these  words  were  added  to  effectuate  a  purpose  that 
was  fully  accomplished  under  the  old  constitution  without 
them, — or  in  other  words,  is  equivalent  to  saying  that  their 
insertion  in  the  new  constitution  was  simply  superfluous. 
There  seems  to  be  no  escaping  this  conclusion,  for  the  pro- 
visions in  both  constitutions  are  in  effect  the  same,  with  the 
exception  of  the  additional  words  in  question. 

The  position  of  appellee  that  the  new  constitution  was 
simply  intended  to  conserve  existing  rights,  and  that  there- 
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fore  there  can  be  no  recovery  in  any  case  except  where  there 
has  been  an  actual  appropriation  of,  or  physical  injury  to, 
the  plaintiff's  property,  is  founded  in  part  upon  certain 
expressions  to  be  found  in  some  of  the  cases  which  have 
arisen  since  the  adoption  of  the  new  constitution,  which  seem 
to  recognize  as  still  existing  the  old  test  that  the  injury  must 
be  direct  and  physical,  where  there  has  been  no  actual  appro- 
priation or  taking  of  the  property.  It  is  hardly  necessary  to 
observe  that  what  is  said  in  any  case  upon  a  matter  not 
necessarily  involved  in  the  decision,  is  not  to  be  regarded  as 
authoritative  or  binding.  Such  expressions  can  only  be 
regarded  as  indicating  the  views  of  the  members  of  the  court, 
and  particularly  that  of  the  writer  of  the  opinion,  upon  a 
matter  which  the  court  is  not  required  to,  and  consequently 
can  not,  judicially  determine,  and  hence,  while  they  are  enti- 
tled to  respectful  consideration,  they  are  never  accepted  as 
authoritative.  An  examination  of  the  cases,  it  is  believed, 
will  clearly  show  that  no  express  decision  to  that  effect  has 
ever  been  made,  and  even  if  such  a  case  could  be  found,  it 
must  have  been  made  without  due  consideration,  and  should 
not  be  followed,  for  to  recognize  such  a  rule  would,  in  effect, 
as  we  have  already  shown,  be  to  render  inoperative  a  plain 
provision  of  the  constitution. 

Stone  v.  Fairbury,  Pontiac  and  Northwestern  R.  R.  Co.  68 
111.  394,  was  an  action  of  trespass,  charging  the  defendant 
with  casting  smoke  and  cinders  from  its  engines  and  loco- 
motives in  operating  its  road,  upon  the  plaintiff's  premises, 
in  which  there  was  a  judgment  for  the  defendant  upon  a 
demurrer  to  the  declaration.  This  court,  in  reversing  the 
judgment  and  holding  the  declaration  disclosed  a  good  cause 
of  action,  among  other  things  said:  "The  railroad  company 
must  be  held  responsible  to  property  owners  upon  the  street 
for  such  direct  physical  damage  as  shall  result  from  the 
construction  of  the  road,  or  the  operation  of  the  same  after 
its  completion.     *     *     *     Under  the  Massachusetts  statute, 
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which  is  somewhat  analogous  to  our  constitution,  the  court 
seem  to  lay  down  the  rule  that  the  damage,  in  order  to 
enable  a  recovery,  must  be  a  direct  physical  injury,  which 
is  no  doubt  the  proper  rule."  It  is  to  be  observed  of  that 
case  the  only  question  involved  in  it  was  the  sufficiency  of 
the  declaration,  and  that  was  clearly  good,  as  we  have 
abundantly  shown,  under  the  old  constitution.  Under  the 
facts  disclosed  by  it  no  new  question  was  raised  which  called 
for  a  construction  of  the  additional  words,  "or  damaged," 
occurring  in  the  new  constitution.  Had  the  facts  presented 
a  case  like  the  present,  where  no  direct  physical  injury  is 
complained  of,  it  would  then  have  been  necessary  to  have 
passed  upon  the  legal  effect  of  those  words,  but  such  not 
being  the  case,  what  was  said  in  that  respect  was  not  neces- 
sary to  a  decision  of  the  case,  and  can  not  therefore  be 
regarded  as  authoritative  in  this. 

It  is  conceded  that  some  little  confusion  exists  with  respect 
to  the  use  of  the  expression,  "physical  injury,"  in  connection 
with  the  term  property;  but  it  is  believed  this  arises  mainly 
from  the  ambiguous  character  of  the  latter  term,  and  doubt- 
less all  the  apparent  conflicting  expressions  to  be  found  in 
the  opinions  of  this  court  upon  this  subject  may  be  harmo- 
nized upon  the  theory  that  the'  term  property,  in  that  connec- 
tion, is  used  in  different  senses.  Property,  in  its  appropriate 
sense,  means  that  dominion  or  indefinite  right  of  user  and 
disposition  which  one  may  lawfully  exercise  over  particular 
things  or  subjects,  and  generally  to  the  exclusion  of  all 
others,  and  doubtless  this  is  substantially  the  sense  in  which 
it  is  used  in  the  constitution ;  yet  the  term  is  often  used  to 
indicate  the  res  or  subject  of  the  property,  rather  than  the 
property  itself,  and  it  is  evidently  used  in  this  sense  in  some 
of  the  cases  in  connection  with  the  expression  physical  injury, 
while  at  other  times  it  is  probably  used  in  its  more  appro- 
priate sense,  as  above  mentioned.  The  meaning,  therefore, 
of  the  expression  "physical  injury,"  when  used  in  connection 
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with  the  term  property,  would  in  any  case  necessarily  depend 
upon  whether  the  term  property  was  used  in  the  one  sense 
or  the  other.  To  illustrate :  If  the  lot  and  buildings  of 
appellant  are  to  be  regarded  as  property,  and  not  merely  the 
subject  of  property,  as  strictly  speaking  they  are,  then  there 
has  clearly  been  no  physical  injury  to  it ;  but  if  by  property 
is  meant  the  right  of  user,  enjoyment  and  disposition  of  the 
lot  and  buildings,  then  it  is  evident  there  has  been  a  direct 
physical  interference  with  appellant's,  property,  and  when 
considered  from  this  aspect,  it  may  appropriately  be  said  the 
injury  to  the  property  is  direct  and  physical;  and  when 
thus  viewed,  all  that  was  said  in  the  Stone  case,  supra,  is 
readily  harmonized  with  the  actual  decisions  of  this  court. 
What  is  here  said  is  equally  applicable  to  similar  expressions 
to  be  found  in  other  cases  hereafter  to  be  noticed,  and  we 
shall  not  repeat  it  in  our  reference  to  them. 

Under  the  constitution  of  1848  it  was  essential  to  a  right 
of  recovery,  as  we*  have  already  seen,  that  there  should  be  a 
direct  physical  injury  to  the  corpus  or  subject  of  the  property, 
such  as  overflowing  it,  casting  sparks  or  cinders  upon  it,  and 
the  like ;  but  under  the  present  constitution  it  is  sufficient  if 
there  is  a  direct  physical  obstruction  or  injury  to  the  right 
of  user  or  enjoyment,  by  which  the  owner  sustains  some 
special  pecuniary  damage  in  excess  of  that  sustained  by  the 
public  generally,  which,  by  the  common  law,  would,  in  the 
absence  of  any  constitutional  or  statutory  provisions,  give  a 
right  of  action. 

As  opposed  to  this  view,  appellee  cites  Chicago,  Burlington 
and  Quincy  R.  R.  Co.  v.  McGinnis,  79  111.  269.  The  facts  of 
this  case  arose  before  the  new  constitution,  and  consequently 
its  construction  was  not  involved  in  it ;  besides,  there  is 
nothing  said  in  it  that  militates  against  the  view  here  ex- 
pressed, but  on  the  contrary,  so  far  as  that  case  has  any 
application  to  the  one  before  us,  sustains  it. 
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The  case  of  Stetson- v.  The  Chicago  and  Eranston  R.  R.  Co. 
75  111.  74:,  is  relied  on  for  the  same  purpose.  The  question 
presented  by  that  case  was,  whether  where  a  railroad  com- 
pany, under  authority  from  a  city,  has  located  its  track 
upon  a  public  street,  a  bill  in  equity  will  lie  at  the  suit  of  an 
owner  of  lots  abutting  on  the  street,  to  restrain  the  company 
from  operating  its  road  until  the  damages  claimed  to  have  been 
done  to  the  lots  by  reason  of  the  construction  and  operation 
of  the  railway  are  ascertained  and  paid,  and  it  was  held  that 
such  a  bill  would  not  lie,  but  that  the  party  would  be  left  to 
his  action  at  law  for  whatever  actual  damages  he  may  have 
sustained, — the  court  having  held  that  where  there  has  been 
no  actual  taking  of  property,  and  the  company  has  con- 
structed its  track  under  authority  from  the  city,  chancery 
has  no  jurisdiction.  What  was  said  with  respect  to  the 
character  of  the  injury  was  not  at  all  necessary  to  a  decision 
of  the  case,  and  must  be  regarded  as  mere  obiter.  But  even 
if  this  were  not  so,  all  that  is  there  said  may  be  harmonized, 
in  the  manner  we  have  stated,  with  the  previous  and  subse- 
quent decisions  of  this  court  upon  that  question. 

In  this  connection  The  Chicago,  Milwaukee  and  St.  Paul 
R.  R.  Co.  et  al.  v.  Hall,  90  111.  42,  is  also  cited.  That 
case  went  off  on  a  question  wholly  different  from  the  one 
under  consideration,  and  much  of  what  we  have  said  with 
respect  to  the  preceding  case  is  equally  applicable  to  that. 
It  is  said  in  the  opinion  in  that  case,  in  referring  to  the  char- 
acter of  the  injury  for  which  a  recovery  may  be  had,  "the 
injury  must  be  physical."  There  is  no  particular  objection 
to  this  language,  if  taken  in  its  more  appropriate  sense,  as 
we  have  already  explained.  But  admitting  the  language  was 
used  in  the  sense  claimed  by  appellee,  it  must  be  regarded 
as  having  been  inconsiderately  said,  and  not  warranted  by 
the  previous  decisions  of  this  court.  It  is  not  reasonable  to 
suppose  that  it  was  intended,  by  the  language  there  used,  to 
overrule,  without  even  a  reference  to  them,  the  cases  of  City 
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of  Pekin  v.  Winkel,  77  111.  56,  Same  v.  Brereton,  67  id.  477, 
City  of  Elgin  v.  Eaton,  83  id.  535,  City  of  Shawneetown  v. 
Mason,  82  id.  337,  and  Stack  v.  City  of  East  St.  Louis,  85  id. 
377,  all  of  which  expressly  hold  that  there  may  be  a  recovery 
for  injuries  other  than  those  directly  affecting  the  corpus  or 
subject  of  the  property,  and  in  three  of  the  cases  the  only 
injury  complained  of  was,  in  effect,  precisely  like  that  com- 
plained of  in  the  present  case.  The  conclusion  reached  in 
all  these  cases  is  distinctly  placed  upon  the  ground  that  the 
new  constitution  has  enlarged  the  right  of  recovery  by  extend- 
ing its  provisions  to  a  class  of  cases  not  provided  for  under 
the  old  constitution,  and  to  now  turn  round  and  hold,  as  we 
are  urged  to  do,  that  the  old  test  of  direct  physical  injury  to 
the  corpus  or  subject  of  the  property  affected  must  still  con- 
trol, as  it  did  under  the  old  constitution,  would  place  this 
court  in  anything  but  an  enviable  position,  and  justly  invite 
adverse  criticism  from  an  enlightened  bar. 

The  question  then  recurs,  what  additional  class  of  cases 
did  the  framers  of  the  new  constitution  intend  to  provide  for 
which  are  not  embraced  in  the  old  ?  While  it  is  clear  that 
the  present  constitution  was  intended  to  afford  redress  in  a 
certain  class  of  cases  for  which  there  was  no  remedy  under 
the  old  constitution,  yet  we  think  it  equally  clear  that  it  was 
not  intended  to  reach  every  possible  injury  that  might  be 
occasioned  by  a  public  improvement.  There  are  certain 
injuries  which  are  necessarily  incident  to  the  ownership  of 
property  in  towns  or  cities  which  directly  impair  the  value  of 
private  property,  for  which  the  law  does  not,  and  never  has, 
afforded  any  relief.  For  instance,  the  building  of  a  jail,  police 
station,  or  the  like,  will  generally  cause  a  direct  depreciation 
in  the  value  of  neighboring  property,  yet  that  is  clearly  a  case 
of  damnum  absque  injuria.  So  as  to  an  obstruction  in  a  public 
street, — if  it  does  not  practically  affect  the  use  or  enjoyment 
of  neighboring  property,  and  thereby  impair  its  value,  no 
action  will  lie.     In  all  cases,  to  warrant  a  recovery  it  must 


1SS2.]  Eigney  v.  City  of  Chicago.  81 

Opinion  of  the  Court. 

appear  there  has  been  some  direct  physical  disturbance  of  a 
right,  either  public  or  private,  which  the  plaintiff  enjoys  in 
connection  with  his  property,  and  which  gives  to  it  an  addi- 
tional value,  and  that  by  reason  of  such  disturbance  he  has 
sustained  a  special  damage  with  respect  to  his  property  in 
excess  of  that  sustained  by  the  public  generally.  In  the 
absence  of  any  statutory  or  constitutional  provisions  on  the 
subject,  the  commOn  law  afforded  redress  in  all  such  cases, 
and  we  have  no  doubt  it  was  the  intention  of  the  framers  of 
the  present  constitution  to  require  compensation  to  be  made 
in  all  cases  where,  but  for  some  legislative  enactment,  an 
action  would  lie  by  the  common  law. 

The  English  courts,  in  construing  certain  statutes  providing 
compensation  for  injuries  occasioned  by  public  improvements, 
in  which  the  language  is  substantially  the  same  as  that  in 
our  present  constitution,  after  a  most  thorough  consideration 
of  the  question,  lay  down  substantially  the  same  rule  here 
announced.  Chamberland  v.  West  End  of  London  Railway  Co. 
2  Best  &  Smith,  605;  110  E.  C.  L.  E.  604;  id.  617;  Beckitt 
v.  Midland  Railway  Co.  L.  K.  1  C.  P.  241 ;  on  appeal  3  C.  P. 
82 ;  McCarthy  v.  Metropolitan  Board  of  Works,  L.  K.  7  C.  P. 
508.  These  statutes  required  compensation  to  be  made  where 
property  was  "injuriously  affected, "  which  the  English  courts 
construe  as  synonymous  with  the  word  "damaged."  Hall  v. 
Mayor  of  Bristol,  L.  E.  2  C.  P.  322 ;  East  and  West  India 
Docks  Co.  v.  Gattke,  3  McN.  &  G.  155. 

The  rule  we  have  adopted  was  unanimously  sustained  by 
the  House  of  Lords  in  the  McCarthy  case,  supra,  and  is  be- 
lieved to  be  in  consonance  with  reason,  justice,  and  sound 
legal  principles,  and  while  it  has  not  heretofore  been  formu- 
lated in  express  terms,  as  now  stated,  yet  the  principles  upon 
which  the  rule  rests  are  fully  recognized  in  the  previous  deci- 
sions of  this  court,  particularly  in  City  of  Shaivneetown  v. 
Mason,  82  111.  337,  City  of  Pekin  v.  Brereton,  67  id.  477, 
Chicago  and  Pacific  R.  R.  Co.  v.  Francis,  70  id.  238,  City  of 
6—102  III. 
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Pekin  v.  Winkel,  77  id.  56,  and  City  of  Elgin  v.  Eaton,  83  id. 
535.  In  this  last  case,  the  Shawneetown  and  Brereton  cases 
are  approvingly  referred  to.  In  the  Shawneetown  case  it  was 
said:  "The  true  question  is,  whether  the  property  was 
injured  by  the  improvements.  If  not,  then  there  is  no  dam- 
age, and  can  be  no  recovery.  If  there  is,  then  the  recovery 
must  be  measured  by  the  extent  of  the  loss,"  etc.  One  of 
the  elements  of  damage  distinctly  recognized  in  this  case 
was  the  physical  obstruction  of  the  right  and  means  of  access 
to  the  plaintiff's  premises.  And  so  of  the  Brereton  case, 
Winkel  case,  Eaton  case,  and  Stack  case. 

In  the  light  of  these  authorities  we  are  clearly  of  opinion 
that  the  circuit  court  erred  in  refusing  appellant's  instruc- 
tion, and  also  in  giving  appellee's,  and  for  these  errors  the 
judgment  of  that  court  should  have  been  reversed  by  the 
Appellate  Court,  and  for  not  doing  so  the  judgment  of  the  Ap- 
pellate Court  must  be  reversed,  and  the  cause  remanded,  with 
directions  to  that  court  to  reverse  the  judgment  of  the  circuit 
court,  and  remand  the  cause  for  further  proceedings  in  con- 
formity with  the  views  here  expressed. 

Judgment  reversed. 

Mr.  Justice  Scott  :  I  dissent  from  both  the  reasoning  and 
conclusion  adopted  in  this  opinion.  My  understanding  is, 
this  opinion  overrules  a  long  line  of  consistent  cases  on  this 
subject  since  the  decision  in  Moses  v.  Peoria,  Freeport  and 
Chicago  R.  R.  Co.  21  111.  516,  the  doctrine  of  which  has  not 
before  been  departed  from. 

Craig  and  Sheldon,  JJ.,  also  dissent. 

Mr.  Chief  Justice  Dickey  :*  I  concur  in  the  general  views 
expressed  in  behalf  of  the  court  by  Mr.  Justice  Mulkey,  and 
in  the  judgment  based  thereupon.  Some  expressions  may 
need  limitations  (not  expressed)  to  preclude  misapprehension 

*At  the  time  this  opinion  was  filed,  Mr.  Justice  Dickey  was  Chief  Justice. 
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I  wish  to  say,  however,  that  formerly  rny  view  of  this  subject 
was,  that  a  purchaser  of  a  lot  in  a  city  or  village,  fronting 
upon  a  street,  took  the  land  subject  to  a  right,  in  the  nature 
of  an  easement,  held  by  the  public  to  use  the  street,  and  sub- 
ject to  the  right  of  the  public  to  improve  the  street  in  any 
manner  deemed  wise  and  proper  by  the  proper  public  func- 
tionaries, and  hence  when  any  improvement  was  so  made,  it 
was  no  damage  to  the  rights  of  the  lot  owner,  for  he  had  no 
right  to  have  the  street  remain  in  its  original  condition,  and 
no  right  to  question  the  mode  in  which  the  street  should  be 
improved.  Upon  examination  and  careful  reflection  I  have 
come  to  the  conclusion  that  this  view  of  the  right  of  the 
public  in  the  nature  of  an  easement  in  the  street,  needs  some 
qualification.  It  seems  more  reasonable,  and  consonant  with 
the  spirit  of  our  present  constitution,  to  say  that  the  owner 
of  such  lot  holds  the  same  endowed  with  the  benefits  arising 
from  being  adjacent  to  the  street,  subject  to  such  inconve- 
nience as  may  result  from  the  use  of  the  street  as  a  highway 
by  the  public,  and  subject  to  the  right  of  the  public  to  im- 
prove the  same  as  a  highway,  in  any  ordinary  and  reason- 
able mode  deemed  wise  and  beneficial  to  the  public,  by  the 
proper  public  functionaries.  It  is  not  every  change  of  grade 
made  in  a  street,  which  may  in  effect  impair  the  value  of  the 
lot  in  its  vicinity,  which  is  a  violation  of  the  right  of  the  pro- 
prietor thereof.  Such  changes  in  the  street  as  it  may  rea- 
sonably be  supposed  might  be  made  for  the  improvement  of 
the  public  highway,  the  purchaser  of  a  lot  upon  a  street 
must  be  assumed  to  have  consented  to  when  the  purchase 
was  made.  The  making  of  such  changes  is  therefore  no 
invasion  of  his  right  in  that  regard.  But  it  can  not  be 
assumed  that  the  purchaser  gave  his  assent  to  sudden  and 
extraordinary  changes  in  the  grade  of  a  public  highway,  such 
as  it  is  unreasonable  to  suppose  a  purchaser  at  the  time  of  the 
original  sale,  or  when  he  made  improvements,  would  natu- 
rally anticipate  might  be  required  for  the  improvement  of 
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the  public  highway.  To  make  such  changes  is  an  invasion  of 
the  right  of  the  lot  owner, — is  the  exercise  of  a  power  beyond 
this  right  in  the  nature  of  an  easement  spoken  of, — and  if  the 
value  of  the  property  is  really  and  in  fact  impaired  thereby, 
in  such  case  the  injury  to  the  lot  owner  is,  in  my  judgment, 
a  damage  which,  under  our  constitution,  must  be  compen- 
sated. 

The  improvement  in  the  case  at  bar  is,  in  my  judgment, 
one  of  those  extraordinary  changes  which  can  not  be  lawfully 
made  without  just  compensation  to  those  who  suffer  damage 
by  reason  of  the  structure.  The  right  of  action  does  not 
depend  upon  the  distance  between  the  lot  and  the  improve- 
ment. This  depends  upon  the  nature  and  character  of  the 
improvement,  and  upon  the  question  whether  the  property  of 
the  claimant  is  materially  damaged  in  fact. 


Henry  A.  Booth  et  ux. 

v. 
Andrew  M.  Wiley  et  al. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Amendment  of  bill  in  chancery — after  the  hearing — discretion. 
Under  section  37  of  the  Chancery  Code  the  circuit  court  is  invested  with  dis- 
cretionary power  to  allow  an  amendment  to  a  bill  in  chancery,  on  such  terms 
as  it  may  deem  proper,  after  the  hearing  of  the  evidence,  and  arguments  of 
counsel,  and  the  announcement  of  its  intended  decision,  but  before  any 
decree  is  signed  and  entered,  and  in  the  absence  of  evidence  of  an  abuse  of 
such  discretion,  its  exercise  is  not  the  subject  of  review. 

2.  Same — of  the  proper  terms  to  be  imposed.  Such  amendments  will 
only  be  allowed  when,  or  on  such  terms  as  that,  no  undue  advantage  will 
thereby  be  obtained  over  the  opposite  party,  and  upon  payment  of  the  costs 
occasioned  thereby. 

3.  Same — whether  affidavit  required,  as  to  grounds  of  application. 
There  is  no  necessity  of  an  affidavit  for  the  allowance  of  an  amendment  to  a 


1882.]  Booth  et  nx.  v.  Wiley  et  al.  85 

Syllabus. 

bill  after  the  hearing,  when  the  court  is  satisfied  that  the  evidence  before  it  will 
make  a  case  under  a  bill  differently  framed,  and  when  such  an  amendment 
is  allowed  without  affidavit  it  will  be  presumed  the  court  was  so  satisfied. 

4.  Extension  of  time  of  payment — whether  the  agreement  binding — 
consideration.  An  assurance  by  the  holder  of  a  note  secured  by  a  deed  of 
trust,  or  his  agent,  to  the  purchaser  from  the  mortgagor,  that  if  the  latter 
would  keep  the  interest  paid  there  would  be  no  sale  of  the  property,  the  person 
to  whom  such  assurance  is  given  assuming  no  express  liability  to  pay  the 
interest,  and  there  being  no  agreement  on  behalf  of  the  holder  of  the  note 
to  extend  the  time  of  payment  for  any  definite  period,  does  not  amount  to  a 
contract  to  extend  the  time  of  payment,  and  the  payment  of  the  interest 
being  no  more  than  the  holder  was  entitled  to,  creates  no  valid  considera- 
tion for  a  promise  to  extend  the  time  of  payment. 

5.  Mortgages — as  to  time  of  sale  under  power  in  mortgage — rights  of 
purchaser  from  mortgagor.  There  being  no  privity  between  the  purchaser 
of  mortgaged  premises  and  the  holder  of  the  note  secured,  and  no  recourse  on 
him  by  the  holder  for  any  deficit  on  a  sale  of  the  premises  under  a  power  of 
sale,  such  purchaser  will  have  no  legal  or  equitable  right  to  object  as  to  the 
time  when  a  sale  is  made  after  the  debt  has  matured.  Any  indulgence 
granted  by  the  holder  of  the  note  is  a  matter  of  grace  only. 

6.  A  clause  in  a  deed  of  trust  requiring  the  trustee  to  sell  upon  the  request 
of  the  holder  of  the  note  secured,  is  purely  for  the  benefit  of  the  holder,  to 
enable  him  to  compel  the  foreclosure  and  sale,  and  not  for  the  benefit  of  the 
maker  of  the  note,  or  his  assignee,  and  the  inquiry  by  either  whether  the 
trustee  acts  upon  the  request  of  the  holder  of  the  note,  after  default,  in  mak- 
ing the  sale,  is  not  pertinent,  especially  when  the  foreclosure  and  sale  have 
been  ratified  by  the  holder  of  the  note. 

7.  Stteety — exhausting  mortgage  security — rights  of  surety.  The 
surety  upon  a  note  secured  by  a  deed  of  trust  of  the  principal  maker,  after 
its  maturity,  has  the  right  to  demand  that  the  real  estate  security  be  first 
exhausted  for  its  payment,  and  neither  the  holder  of  the  note,  nor  any  one 
else,  has  the  right  to  insist  that  the  liability  of  the  surety  be  extended  with- 
out his  consent,  and  the  trustee,  in  the  absence  of  the  holder  of  the  note 
from  the  country,  may  properly  make  the  sale  upon  his  request,  and  such 
surety  will  have  the  right  to  bid  upon  the  property  to  protect  himself  from 
liability. 

8.  Agency — whether  it  exists.  Where  a  party  on  the  sale  of  property 
takes  a  note  for  the  price,  payable  to  his  wife,  and  continues  to  look  after  its 
collection  for  her,  putting  the  note  in  the  hands  of  attorneys  for  collection, 
and  doing  all  the  correspondence  with  them,  in  his  own  name,  in  regard  to 
its  collection,  he  will  be  regarded  as  the  agent  and  attorney  of  his  wife,  with 
power  to  authorize  her  attorneys  to  postpone  the  lien  of  her  judgment, 
whereby  a  portion  of  the  same  is  realized  and  the  whole  is  ultimately  col- 
lected, in  the  absence  of  evidence  of  anything  on  her  part  repudiating  the  act. 
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9.  Same — ratification  by  principal— acquiescence.  If  the  holder  of  a 
judgment,  either  by  himself  or  acting  through  an  agent,  ratifies  and  adopts  the 
act  of  his  attorney  in  postponing  the  lien  of  his  judgment  to  the  lien  of  a  sub- 
sequent deed  of  trust  given  by  his  debtor,  such  judgment  creditor  will  be  bound 
by  the  act,  and  such  subsequent  ratification  with  a  knowledge  of  the  facts  is 
equivalent  to  a  prior  authority,  and  will  validate  the  act  of  his  attorney;  and 
if  he  knowingly,  by  himself  or  agent,  accepts  the  result  or  fruits  of  the 
arrangement  made  by  his  attorney  postponing  his  judgment,  and  silently 
acquiesced,  he  will  be  bound;  so,  also,  if,  acting  by  himself  or  agent,  he 
induces  the  party  loaning  to  his  debtor,  and  taking  the  trust  deed,  or  the  surety 
on  his  debtor's  note,  to  believe,  and  they  did  believe,  in  loaning  the  money 
or  becoming  surety  therefor,  that  the  judgment  creditor  had  authorized  the 
postponement  of  his  judgment,  and  the  surety  bought  the  property  pledged 
by  his  debtor  on  the  faith  of  such  postponement  of  his  lien,  such  judgment 
creditor  will  be  bound  by  the  postponement,  and  can  not  enforce  his  judg- 
ment as  against  the  party  so  loaning  to  his  debtor,  or  the  surety. 

10.  A  principal,  if  he  intends  to  repudiate  the  act  of  his  attorney,  must 
do  so  promptly  upon  receiving  knowledge  of  the  same,  and  that  others  are 
acting  upon  the  faith  of  it.  If  he  does  not,  but  soon  after,  with  full 
knowledge  of  the  facts,  ratifies  the  act,  and  makes  no  objection  for  several 
years  thereafter,  when  the  rights  of  the  parties  have  been  materially  changed 
on  the  faith  of  what  has  been  done,  he  will  not  be  allowed  to  make  such 
repudiation,  and  neither  will  those  who  have  purchased  under  him  with 
notice  of  the  facts. 

11.  Same — notice  to  agent,  when  notice  to  principal.  Where  a  husband 
in  procuring  a  sale  under  a  judgment,  and  purchasing  in  the  name  of  his 
wife,  and  for  her,  has  notice  that  the  lien  of  the  judgment  has  been  post- 
poned to  that  of  a  deed  of  trust,  executed  subsequent  to  the  judgment,  this 
will  be. notice  to  his  wife,  and  she  will  not  be  allowed  to  assert  the  title  thus 
acquired  by  her  to  the  prejudice  of  the  purchaser  of  the  land  under  the  trust 
deed,  and  the  adequacy  or  character  of  the  consideration  for  the  postpone- 
ment of  the  judgment  as  to  her  will  be  immaterial. 

12.  Consideration — whether  necessary — where  a  third  person  acts  on 
ratification  by  the  principal  of  acts  of  agent.  Where  the  act  of  a  party's 
attorney  in  postponing  the  lien  of  his  judgment  upon  real  estate  has  been 
ratified  by  himself  or  through  his  agent,  or  he  has  by  himself  or  his  agent 
induced  another  to  make  a  loan  on  the  security  of  the  land,  or  one  to  become 
security  for  such  loan,  or  has  induced  the  surety  to  purchase  the  land  at  the 
trustee's  sale  bf  the  land  on  the  faith  of  such  ratification,  it  is  not  material 
whether  the  postponement  of  his  lien  was  upon  a  valid  consideration  or  not. 
The  want  of  consideration  might  have  afforded  reason  for  refusing  to  ratify 
the  act  of  the  attorney,  but  after  electing  to  ratify  it,  others  would  have  no 
right  to  question  it  for  want  of  a  consideration. 

13.  Same — abandonment  of  claim — as  a  consideration  for  a  promise. 
The  dismissal  of  replevin  suits  for  the  recovery  of  personal  property  levied 
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on  under  execution,  so  as  to  give  the  judgment  creditor  the  first  lien  thereon, 
and  enable  him  to  realize  its  value  on  his  judgment,  is  a  valid  consideration 
for  an  agreement  to  postpone  the  lien  of  the  judgment  as  to  one  proposing 
to  make  a  loan  of  money  upon  the  security  of  the  land  so  released  from  the 
lien  of  the  judgment. 

14.  Allegations  and  proofs — materiality  of  allegations — effect  of  a 
variance.  A  variance  between  the  allegations  in  a  bill  in  chancery  and  the 
proofs,  when  not  material  as  to  the  rights  of  the  parties,  or  upon  a  point  not 
affecting  the  merits,  is  not  fatal  to  the  relief  sought,  when  it  can  be  main- 
tained upon  other  grounds. 

15.  Allegations  which  are  of  such  character  that  the  defendant  can  not 
properly  inquire  whether  they  have  been  proven,  are  not  to  be  regarded  as 
material. 

16.  Fraud— purchase  on  execution  after  postponement  of  lien  of  judg- 
ment. The  purchase  of  land  under  execution  issued  upon  a  judgment,  after 
the  making  of  an  agreement  on  behalf  of  the  judgment  creditor  postpon- 
ing the  lien  of  the  judgment  to  that  of  a  trust  deed  subsequently  executed, 
on  the  same  land,  with  full  notice  of  such  postponement,  and  setting  up  and 
claiming  the  title  thus  derived  as  superior  and  paramount  to  that  derived 
under  the  trust  deed,  is,  in  legal  contemplation,  a  fraud. 

17.  Chancery  jurisdiction — bill  to  quiet  title.  The  rule  that  a  bill  to 
quiet  title,  and  remove  a  cloud  upon  a  party's  title  to  land,  lies  only  where 
the  complainant  is  in  possession  of  the  land,  or  where  he  claims  to  be  the 
owner  and  the  land  is  vacant  and  unoccupied,  applies  only  where  the  object 
of  the  bill  is  purely  to  remove  a  cloud  from  the  title,  and  not  where  the 
primary  relief  sought  is  upon  other  and  well  established  grounds,  and  the 
removal  of  the  cloud  is  prayed  only  as  an  incident  to  that  relief.  The  rule 
has  no  application  where  a  deed  is  sought  to  be  set  aside  upon  the  ground  of 
fraud. 

18.  Same — to  set  aside  deeds  for  fraud.  "While  a  court  of  equity  will 
not  assume  jurisdiction  in  every  case  of  fraud  which  may  be  presented,  yet 
there  are  few  questions  over  which  its  jurisdiction  is  more  universal,  and 
especially  so  when  it  relates  to  the  transfer  of  real  estate. 

19.  Kents  and  profits — on  refusal  to  surrender  possession.  Where  a 
party  on  demand  refuses  to  surrender  the  possession  of  land,  and  on  bill 
filed  to  set  aside  his  title  as  fraudulently  obtained,  interposes  an  answer 
claiming  to  be  the  lawful  owner,  which  claim  proves  to  be  unfounded,  and 
thereby  keeps  the  true  owner  out  of  possession,  he  is  properly  chargeable 
with  the  rents  and  profits  of  the  land  from  the  time  of  such  demand  and 
refusal. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  John  Burns,  Judge,  presiding. 
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At  and  prior  to  the  transactions  hereinafter  referred  to, 
Maston  C.  Scott  was  the  owner  of  certain  real  estate  in 
Peoria  county,  the  location  of  which  may  be  understood  bet- 
ter by  reference  to  the  following  plat  or  diagram,  taken  from 
the  brief  of  defendants  in  error: 


s.  E.  20,  9,  5. 


Part  S.  W. 
20,  9,  5. 


N.  &  S.  E. 


S.  %  S.  E. 


His  property  was  incumbered  as  follows,  which  statement 
is  also  taken  from  the  brief  of  defendants  in  error,  but  which 
has  been  verified,  and  in  one  respect  corrected : 

First — February  1,  1870,  by  warranty  deed  of  Scott  and 
wife  to  Henry  Page,  for  the  south  half  of  said  south-east 
quarter. 

Second — March  1,  1870,  by  warranty  deed  of  Scott  and 
wife  to  James  Venn,  for  said  part  of  said  south-west  quarter. 

Third — On  same  day,  by  warranty  deed  of  Scott  and  wife 
to  Gustavus  Yandersloot,  for  the  north  half  of  said  south- 
east quarter. 

Fourth — April  9,  1870,  by  warranty  deed  by  said  James 
Venn  to  Joseph  Wiley,  for  said  part  of  said  south-west  quar- 
ter, so  conveyed  to  him  as  aforesaid  by  Scott  and  wife. 

Fifth — December  21,  1870,  by  mortgage  of  Scott  and  wife 
to  William  Criger,  upon  the  south  half  of  said  south-east 
quarter,  and  part  of  the  south-west  quarter,  to  secure  a  note 
of  $810.33. 

Sixth — May  8,  1871,  by  mortgage  of  Scott  and  wife  to 
William  Criger,  upon  the  whole  of  said  south-east  quarter, 
and    said   part   of   said    south-west   quarter,   to   secure   the 
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same  indebtedness  last  aforesaid,  with  some  accrued  interest, 
amounting  in  all  to  $840.34. 

Seventh — February  8,  1871,  by  warranty  deed  of  Scott  and 
wife  to  Isaac  Hurff,  for  said  north  half  of  said  south-east 
quarter. 

Eighth — March  8,  1871,  judgment  of  the  circuit  court  was 
rendered  in  favor  of  Elizabeth  Mumma,  against  said  Scott, 
for  $663.83,  upon  which  execution  had  been  issued  within  a 
year,  and  levy  made  upon  a  crop  of  corn  (1600  bushels) 
raised  by  Scott  on  the  lands  aforesaid.  The  corn  had  been 
sold  on  the  execution,  and  bid  off  by  T.  Cratty,  as  attorney 
for  Mumma,  and  put  in  store  at  Elmwood,  and  said  Isaac 
Hurff,  claiming  that  he  was  owner  of  the  land  by  virtue  of 
his  warranty  deed, — that  Scott  was  his  tenant,  and  the  corn 
belonged  to  him  as  rent, — had,  on  November  16,  1871,  seized 
the  corn  upon  a  writ  of  replevin,  issued  from  the  circuit  court, 
in  his  own  favor,  against  Scott.  To  this  suit  Scott  had 
pleaded  title  in  Cratty  and  in  Mumma,  by  virtue  of  the  pur- 
chase at  the  execution  sale.  Then,  December  30,  1871,  said 
Cratty  brought  replevin  in  said  court  against  said  Hurff,  and 
seized  the  said  1600  bushels  of  corn.  Both  these  replevin 
suits  were  pending  March  1,  1872. 

Ninth — November  30,  1871,  mortgage  of  Scott  and  wife  to 
William  Dixon,  to  secure  $483,  upon  said  part  of  said  south- 
west quarter. 

Tenth — August  22,  1871,  William  Criger  filed  in  said  court 
a  bill  to  foreclose  his  said  mortgages,  making  defendants  said 
Scott,  said  Hurff,  said  Vandersloot,  said  Venn,  and  said 
Joseph  Wiley,  charging  that  said  Scott's  said  warranty  deeds 
were  in  fact  only  mortgages,  and  said  deed  from  Venn  to 
Joseph  Wiley  only  an  assignment  of  a  mortgage ;  alleging, 
also,  notice  and  conspiracy,  and  praying  for  an  account  and 
foreclosure.    This  suit  was  also  pending  March  1,  1872. 

According  to  the  evidence  of  Scott,  and  in  this  he  is  cor- 
roborated by  the  evidence   of  E.  Johnson,  Thomas  Cratty, 
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and,  perhaps,  others,  he  proceeded,  with  the  consent  and 
approbation  of  his  creditors,  to  make  arrangements  to  get 
money  to  get  these  liens  off,  and  on  the  2d  of  February, 
1872,  he  and  Isaac  Hurff  entered  into  a  contract,  as  follows: 

"In  the  case  of  Criger  v.  Scott,  Hurff  et  al.,  as  a  proposi- 
tion of  compromise,  the  said  Hurff  hereby  agrees  to  accept 
and  take  from  the  said  Scott  the  amount  of  money  which  he 
has  actually  loaned  to  said  Scott,  with  ten  per  cent  interest, 
and  $300  in  addition,  which  $300  is  to  be  paid  in  lieu  of  the 
interest  being  compounded  annually,  and  the  said  Scott 
hereby  agrees  to  pay  said  amount  in  the  manner  above  stip- 
ulated. If  parties  can  not  agree  upon  the  amount  due, 
the  same  shall  be  ascertained  by  reference  to  the  master  in 
chancery.  This  settlement  is  to  include  all  subjects  of  liti- 
gation between  the  parties. 

"In  case  this  settlement  shall  be  completed,  said  Hurff 
shall  reconvey  and  release  any  and  all  property  he  may  have 
of  Scott,  or  have,  or  pretend  to  have,  any  claim  upon  of 
Scott,  and  pay  all  costs  of  the  proceedings  in  reference 
thereto,  not  including  attorney's  fee,  but  court  costs  in  this 
and  two  replevin  suits, — this  agreement  to  be  filed  and  em- 
bodied in  a  decree  of  court  at  the  present  term  of  court.  In 
case  the  real  estate  claimed  by  Hurff  shall  not,  at  the  master's 
sale  thereof,  sell  for  the  amount  found  to  be  due  to  said 
Hurff  by  said  decree,  then,  in  such  case,  nothing  herein  con- 
tained shall  be  construed  to  affect,  in  any  manner,  any  lien 
he  (Hurff)  has,  or  may  pretend  to  have,  upon  any  of  said 
Scott's  personal  property. 

"The  decree  to  be  made  herein  shall  be  for  the  following 
amount,  as  agreed  upon  between  them:  $3782.82,  with  in- 
terest from  this  date,  at  six  per  cent. 

"Peoria,  February  2,  1872."' 

On  the  1st  day  of  March,  1872,  William  Criger  executed 
and  delivered  to  John  G.  Miles  and  Benjamin  F.  Miles   a 
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deed  postponing  and  deferring  the  lien  of  his  mortgages,  and 
making  them  subsequent  and  subject  to  a  trust  deed  that  day 
to  be  acknowledged  by  Maston  C.  Scott  and  wife  to  Benjamin 
F.  Miles,  in  trust  for  John  G.  Miles,  to  secure  the  payment 
of  a  note  of  that  date  to  John  G.  Miles,  for  $4600,  in  said 
deed  described.  The  consideration  of  this  was  $700,  received 
from  them  by  Criger,  to  apply  on  his  mortgages.  On  the 
same  day  (March  1,  1872,)  the  following  was  executed,  and 
delivered  to  John  G.  Miles : 

''John  G.  Miles  and  Benjamin  F.  Miles  : 

"Gentlemen — The  undersigned,  attorneys  in  fact  of  Eliza- 
beth Mumma,  and  attorneys  of  record  in  her  behalf,  under- 
standing that  you  propose  to  make  a  loan  to  Maston  C. 
Scott,  and  take  security  therefor  by  way  of  trust  deed  upon 
the  south  half  of  the  south-east  quarter  of  section  20,  and  a 
part  of  the  east  half  of  the  south-west  quarter  of  section 
20,  in  township  9  north,  and  range  5  east,  in  the  county  of 
Peoria,  and  that  your  said  trust  deed  will  bear  date  March 
1,  1872,  and  be  delivered  this  day,  and  being  desirous  for  a 
settlement  of  affairs  of  said  Scott,  in  which  all  his,  said 
Scott's,  creditors  are  interested,  and  in  consideration  thereof, 
hereby  agree  to  postpone  and  make  subsequent  and  sub- 
servient to  the  lien  of  said  trust  deed,  all  the  lien  of  a  judg- 
ment in  favor  of  said  Elizabeth  Mumma  against  said  Scott, 
for  the  sum  of  $633.83,  in  the  circuit  court  of  Peoria  county, 
on  the  8th  clay  of  March,  A.  D.  1871,  upon  the  said  south- 
east and  south-west  quarters  of  section  20,  aforesaid,  and 
that  said  lien  of  said  trust  deed  shall  take  precedence  of  the 
lien  of  said  judgment. 

Chatty,  Bohl  &  Cratty. 
Thomas  Cratty, 
Attorney  for  Elizabeth  Mumma, 

March  2,  1872.  plaintiff  in  said  judgment. 

Filed  for  record  March  5,  1872." 
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On  the  same  day,  but  afterwards,  John  G.  Miles  loaned 
Maston  C.  Scott  $4600,  payable  in  five  years,  with  interest  at 
ten  per  cent,  semi-annually,  in  advance,  and  took  the  promis- 
sory note  of  said  Scott  and  Andrew  M.  Wiley  therefor, — 
Andrew  M.  Wiley  being  in  fact  surety  thereon  for  Scott.  To 
secure  the  payment  of  this  note,  Scott  and  wife  executed  and 
delivered  to  Benjamin  F.  Miles,  trustee  of  John  G.  Miles,  a 
deed  of  trust  upon  the  south  half  of  the  south-east  quarter  of 
section  20,  town  9,  range  5,  and  part  of  the  south-west  quar- 
ter of  said  section,  therein  particularly  described,  and  as 
shown  by  the  diagram  of  Scott's  land,  supra.  The  deed  pro- 
vides, that  "in  case  of  default  in  the  payment  of  said  note, 
or  the  interest,  according  to  the  tenor  and  effect  of  the  note, 
the  whole  of  the  note  shall  become  due  and  payable,  and  on 
the  application  of  the  legal  holder  of  the  note,  the  trustee, 
after  having  duly  advertised  the  sale,  shall  sell  said  premises, 
and  all  the  right  and  equity  of  redemption  of  the  grantors, 
their  heirs  and  assigns."  With  the  money  thus  obtained 
Scott  paid  off  the  claims  of  Henry  Page,  Joseph  Wiley, 
William  Dixon,  and  the  $700  on  the  mortgages  of  Criger, 
and  thus  disincumbered  the  south  half  of  the  south-east 
quarter,  and  the  part  of  the  south-west  quarter,  leaving  the 
Miles  deed  of  trust  prior,  as  a  lien  upon  that  property, — said 
Page  and  Wiley  having  previously  agreed  to  treat  the  respec- 
tive deeds,  under  which  they  claimed,  as  mortgages,  and  they 
each,  upon  the  receipt  of  payment  of  their  claims,  recon- 
veyed  all  their  title  to  this  property  to  Scott,  and  the  mort- 
gage of  said  Dixon  was  also  released  to  Scott.  For  the 
balance  of  his  claim — $209.30 — Criger  took  a  confession  of 
judgment  on  the  9th  of  March,  1872.  On  the  14th  of  March, 
1872,  Hurff  filed  his  cross-bill  to  the  bill  filed  by  Criger  to 
foreclose,  admitting  therein  that  his  deed  was  but  a  mort- 
gage, and  asking  for  a  foreclosure  for  the  amount  agreed 
between  himself  and  Scott  to  be  due,  as  shown  by  the  in- 
strument witnessing  their  settlement  and  agreement,  supra, 
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being  $3782.82,  and  also  alleging  therein  that  Criger  assented 
to  this  stipulation.  On  the  26th  day  of  June,  1872,  Van- 
dersloot  (or  rather  Hurff,  who  had  purchased  his  claim, 
acting  in  his  name,)  filed  a  cross-bill  to  the  Criger  bill  for 
foreclosure,  admitting  that  his  deed  also  was  but  a  mortgage, 
and  praying  for  a  foreclosure.  The  other  defendants  to  the 
Criger  bill,  having  been  paid,  and  their  claims  satisfied,  made 
no  defence.  Issues  were  formed  on  the  cross-bills,  and  the 
cause  was  subsequently  heard,  and  decree  rendered  directing 
the  sale  of  the  said  north  half  of  the  south-east  quarter  for 
the  payment  of  the  Hurff  and  the  Yandersloot  claims.  In 
pursuance  of  the  decree  the  master  advertised  the  property, 
and  sold  it  to  Hurff  for  $4900,  and  he  took  a  personal  decree 
against  Scott  for  the  balance  of  his  claim — about  $300. 
There  being  no  redemption  from  this  sale,  the  master  exe- 
cuted a  deed  to  Hurff  for  the  property,  on  the  3d  of  April, 
1874.  The  two  replevin  suits  were  dismissed  at  Hurff's 
costs,  subsequent  to  the  sale,  on  December  4,  1873.  After- 
wards, the  corn  was  sold  and  the  proceeds — $421.25 — applied 
on  the  judgment  in  favor  of  Elizabeth  Mumma  against  Mas- 
ton  Scott. 

On  the  11th  of  March,  1874,  Scott  sold  the  property  em- 
braced in  the  Miles  trust  deed  to  Henry  A.  Booth,  for  $468, 
in  money  and  property,  and  conveyed  the  same  to  him  by 
warranty  deed. 

John  G.  Miles  died  intestate,  September  27,  1877,  leaving 
as  his  heirs  at  law  Benjamin  F.  Miles,  E.  H.  Miles,  and  Mrs. 
Julia  Dorris,  intermarried  with  William  Dorris.  The  note  of 
Scott  was  assigned  by  Benjamin  F.  Miles  and  E.  H.  Miles  to 
Mrs.  Dorris,  on  the  28th  of  December,  1877.  On  the  27th 
day  of  December,  1878,  the  property  was  sold  by  the  trustee 
under  the  power  in  the  deed  of  trust,  and  bid  in  by  Andrew 
M.  Wiley  for  $4000,  and  deed  was  executed  to  him  therefor. 

The  judgment  in  favor  of  Criger,  and  against  Scott,  not 
having  been  paid,  summons  of  garnishment  was  served  upon 
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Booth,  and  thereafter  it  was  paid  pursuant  to  a  contract,  as 
evidenced  by  the  following  instrument  in  writing : 

"Peoria,  III.,  February  18,  1875. 
"Criger  v.  M.  C.  Scott — Garnishment  of  H.  A.  Booth. 

"It  is  agreed,  in  settlement  of  matters  involved  in.the  above 
suit,  that  Booth  is  to  assign  and  deliver  to  Criger  a  certain 
note  for  $162.50,  with  interest  thereon  at  ten  per  cent,  since 
January  1,  1874,  executed  by  Jacob  and  Angelina  Frye  to 
Criger's  property.  Scott  is  to  give  to  Criger  a  note,  secured 
by  the  name  of  William  Scott  or  William  Ewalt,  clue  May 
10,  1875,  for  the  sum  of  $40  and  the  costs  of  this  suit, 
drawing  interest  at  ten  per  cent,  in  payment  of  the  balance 
due  from  said  Scott  to  Criger.  Papers  and  notes  to  be 
delivered  within  one  week  from  the  15th  inst. 

M.  C.  Scott, 
H.  A.  Booth, 
N.  Criger." 

On  the  23d  of  February,  1875,  execution  was  issued  upon 
this  judgment,  notwithstanding  it  had  been  paid,  and  levied 
on  the  lands  in  controversy  (being  the  same  described  in  the 
deed  of  trust,  and  purchased  by  Wiley,)  on  the  26th  of  the 
same  month.  On  the  30th  of  March,  1875,  the  lands  thus 
levied  upon  were  sold  by  the  sheriff  to  Thomas  Cratty,  to 
whom  a  certificate  of  purchase  therefor  was  then  delivered. 
Cratty  assigned  the  certificate  to  William  Jack,  and  the 
sheriff  executed  a  deed  to  him  on  the  27th  day  of  July,  1876. 
An  alias  execution  was  also  issued  on  the  judgment,  in  favor 
of  Elizabeth  Mumma,  and  against  Scott,  and  levied  upon 
the  same  lands  on  March  9,  1875,  and  on  the  30th  of  March, 
1875,  they  were  also  sold  by  the  sheriff  under  this  levy, 
to  Thomas  Cratty,  for  $350,  and  a  certificate  of  purchase 
was  then  issued  to  him  therefor,  and  this  certificate  was 
likewise  assigned  by  him  to  William  Jack,  and  the  sheriff 
executed  to  said  Jack  a  deed  for  said  lands  on  the  20th  of 
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January,  A.  D.  1879,  and  on  the  same  day  the  said  Jack 
quitclaimed  all  his  interest  in  said  lands  to  Sarah  I.  Booth, 
by  direction  of  H.  A.  Booth. 

Demand  was  made  in  writing,  by  Wiley,  for  possession  of 
these  lands,  upon  both  Henry  A.  Booth  and  Sarah  I.  Booth, 
on  the  19th  of  March,  1879,  and  they  each  refused  to  sur- 
render the  same.  Wiley  commenced  an  action  of  forcible 
entry  and  detainer  for  the  possession  of  the  lands  against 
Henry  A.  and  Sarah  I.  Booth,  before  a  justice  of  the  peace 
of  Peoria  county,  and  recovered  a  judgment.  The  Booths 
appealed  from  this  judgment  to  the  circuit  court  of  Peoria 
county,  and  pending  the  hearing  of  that  case  Wiley  filed  his 
bill  in  chancery  against  Henry  A.  and  Sarah  I.  Booth,  in  the 
same  court,  praying  that  the  title  of  Sarah  I.  Booth,  derived 
by  the  quitclaim  from  Jack,  be  declared  fraudulent  and  void, 
and  set  aside,  and  that  the  defendants  be  enjoined  from  set- 
ting up  the  same  as  a  defence  in  the  forcible  detainer  suit, 
that  they  be  required  at  once  to  surrender  possession  of  said 
premises,  and  that  an  account  be  taken  of  the  rents  and 
profits,  and  for  general  relief.  The  defendants  answered, 
and  Henry  A.  Booth  filed  his  cross-bill,  charging  fraud,  con- 
spiracy, etc.,  in  the  sale  under  the  trust  deed,  and  praying 
that  the  sale  be  set  aside,  and  the  deed  of  Wiley  declared 
void,  etc. 

Answers  were  filed  to  the  cross-;bill,  and  the  cause  was- 
heard  on  original  and  amended  bills,  cross-bill,  answers  to 
original  and  cross-bills,  and  proofs,  and  the  court  thereupon 
found  the  facts  substantially  as  alleged  in  the  original  bill, 
and  against  the  allegations  of  the  cross-bill,  and  decreed  that 
the  cross-bill  be  dismissed  and  the  prayer  of  the  original 
bill  be  granted.  It  was  specially  found  that  said  Eliza- 
beth Mumma  and  William  Criger  judgments  against  Maston 
C.  Scott,  the  executions,  levies  and  sales  under  each  of  them, 
and  the  sheriff's  certificate  to  Thomas  Cratty  upon  each  of 
said  sheriff's  sales,  deed  to  William  Jack,  assignee  of  Thomas 
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Cratty,  and  deed  of  William  Jack  to  Sarah  I.  Booth,  convey 
and  vest  no  title  in  the  premises  in  controversy  as  against  the 
title  of  Andrew  M.  Wiley,  the  complainant,  and  the  deeds  are 
decreed  to  be  set  aside  and  canceled,  as  against  the  title  of 
said  complainant.  The  court  also  found  that  the  use  and 
occupation  of  the  premises  by  the  defendants,  since  the  de- 
mand for  possession,  were  reasonably  worth  $960,  for  which 
amount,  after  deducting  $37.92  for  taxes  paid,  or  $932.08, 
decree  was  rendered. 

The  present  writ  of  error  is  sued  out  to  reverse  that  decree. 
Other  facts  material  to  the  understanding  of  the  case  suffi- 
ciently appear  in  the  opinion.  Numerous  errors  are  assigned, 
all  of  which  are,  however,  comprehended  within  the  points 
discussed  in  the  opinion. 

Mr.  John  Muckle,  for  the  plaintiffs  in  error : 

Booth  not  being  in  possession,  has  a  complete  remedy  at 
law  to  recover  possession  of  the  premises.  Bev.  Stat.  1874r 
chap.  57,  sec.  2 ;  Rice  v.  Brown,  77  111.  549 ;  Hinterberger  v. 
Weindler,  2  Bradw.  407. 

This  jurisdiction  can  not  be  removed  or  transferred  to  a 
court  of  equity  on  the  pretense  of  removing  clouds  from  titles. 
Phelps  v.  Harris,  101  U.  S.  370. 

Those  only  who  have  a  clear  legal  title  connected  with 
possession,  have  any  right  to  claim  the  interference  of  a  court 
of  equity  to  give  them  peace  or  dissipate  a  cloud  on  £he  title. 
Orton  v.  Smith,  18  How.  263  ;  Overing  v.  Foote,  43  N.  Y.  290  ; 
Hardin  et  al.  v.  Jones,  86  111.  315. 

A  court  of  law  is  the  proper  tribunal  for  the  adjudication 
of  legal  titles,  and  it  is  only  in  extraordinary  cases  that  a 
court  of  chancery  will  assume  the  trial  of  such  titles.  Alton 
Marine  and  Fire  Ins.  Co.  v.  Backmaster,  13  111.  201 ;  Comstock 
et  al.  v.  Henneberry,  66  id.  212;  Smith  v.  McConnell,  17  id. 
135 ;  Shays  v.  Norton,  48  id.  100. 
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A  court  of  equity  will  not  always  assume  jurisdiction, 
where  the  complainant  is  out  of  possession,  to  remove  a  title 
as  a  cloud,  even  where  the  defendants  have  been  guilty  of 
fraud.  Burton  v.  Gleason,  56  111.  25  ;  Emery  v.  Cochran  et  al. 
82  id.  65 ;   Wing  et  al.  v.  Scherer,  77  id.  201. 

To  establish  the  validity  of  the  pretended  release  or  post- 
ponement, it  is  claimed  that  Mr.  Cratty,  who  made  it,  was 
Mrs.  Mumma's  attorney  of  record  in  the  suit ;  but  an  attor- 
ney of  record  has  no  power,  by  virtue  of  his  general  authority, 
to  release  his  client's  judgment.  Dollar  Savings  Bank  v.  Robb, 
4  Brewst.  106  ;  Harrow  v.  Farrow,  7  B.  Mon.  126 ;  Wadhams 
et  al.  v.  Gay,  73  111.  426;  Nolan  v.  Jackson,  16  id.  273; 
Miller  v.  Edmunton,  8  Blackf.  291 ;  Wilson  v.  Wadleigh, 
36  Me.  496 ;  1  Wade  on  Actions  and  Defences,  442,  435. 

The  court  of  law  having  first  obtained  jurisdiction  for  the 
purpose  of  determining  the  rights  of  the  parties  to  the  pos- 
session of  the  premises  in  controversy,  should  have  been 
allowed  to  retain  the  case  at  least  for  that  purpose,  and  the 
court  erred  in  not  leaving  the  parties  to  try  the  right  to  the 
possession  as  well  as  the  validity  of  the  titles  to  the  court  of 
law.  Wells  v.  Lamay,  88  111.  174 ;  Rockivell  et  al.  v.  Servant 
et  al.  54  id.  252;  Mason  v.  Piggott,  11  id.  85;  Ross  v. 
Buchanan,  13  id.  59. 

Mr.  H.  B.  Hopkins,  and  Mr.  W.  W.  Hammond,  for  the 
defendants  in  error : 

When  the  adverse  title  sought  to  be  set  aside  as  a  cloud  is 
a  title  fraudulently  acquired,  equity  has  jurisdiction,  although 
the  complainant  be  not  in  possession.  Kennedy  et  al.  v. 
Northup  et  al.  15  111.  148  ;  Redmond  et  al.  v.  Packenham  et  al. 
66  id.  434;  Comstock  v.  Henneberry,  id.  212;  Hodgen  et  al. 
v.  Guttery,  58  id.  431;  Moore  v.  Munn  et  al.  69  id.  591; 
Emery  v.   Cochran,  82  id.  65. 

A  court  of  equity  will  remove  clouds  cast  upon  titles  by 
the  fraudulent  acts  of  parties,  whether  they  be  strong  or 
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weak,  from  the  title  paramount  in  law,  down  to  those  which 
are  absolutely  void  on  their  face.  Fitts  et  al.  v.  Davis  et  al. 
42  111.  391 ;  Gage  v.  Rohrback,  56  id.  262 ;  Tucker  et  al.  v. 
Comvell  et  al.  67  id.  552 ;  Reed  v.  Reber  et  al.  62  id.  240 ; 
Redmond  v.  Packenham,  66  id.  434. 

The  release  was  valid  and  effective  in  equity,  though  Cratty 
may  have  had  no  written  special  power  of  attorney  from 
Mumma  to  execute  it — 

First — Because  Cratty,  as  Mumma's  attorney  of  record, 
and  specially  authorized  agent  to  manage  and  handle  said 
judgment,  as  her  interests  might  require,  had  all  necessary 
authority  to  make  said  postponement. 

Second — Because  Elizabeth  Mumma,  and  her  husband  and 
agent,  acquiesced  in  said  release  for  years,  and  until  the 
death  of  each  of  them. 

Third — Because  the  Mummas  received  the  consideration 
for  said  release,  and  thereby  ratified  it,  whereby  they  are 
estopped  from  repudiating  it  and  retaining  the  benefits. 

The  note  being  overdue  more  than  two  years,  Wiley,  as 
surety,  had  the  right  to  require  the  trustee  to  make  the  sale, 
and  such  was  not  fraudulent.  Warner  v.  Crane,  20  111.  148 ; 
Gilbraith  v.  Fullerton,  53  id.  156 ;  Danforth  et  al  v.  Semple 
et  al.  73  id.  170  ;  Myers  v.  First  National  Bank,  78  id.  257 ; 
Grossman  v.  Wohllenben,  90  id.  537. 

It  is  also  urged  by  the  plaintiff  that  relief  can  not  be 
granted  in  this  case  because  a  suit  for  forcible  detainer  was 
pending  between  Wiley  and  the  plaintiff  when  it  was  com- 
menced. Such  suit  is  no  bar  as  to  equities  the  court  had  no 
jurisdiction  to  try.  McCartney  v.  McMullin,  38  111.  237; 
Smith  v.  Hoag,  45  id.  250;  Brooks  v.  Bruyn,  18  id.  539; 
Johnson  v.  Baker,  38  id.  98 ;  Thompson  v.  Sornberger,  59  id. 
326 ;  Huftalin  v.  Misner,  70  id.  205. 

Courts  of  equity  have  a  discretionary  power  to  allow 
amendments,  upon  reasonable  terms,  at  any  stage  of  the 
case  up  to  recording  its  decree  upon  the  merits,  and  their 
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discretion  is  ordinarily  not  the  subject  of  review.  Turner  v. 
Berry,  3  Gilm.  546 ;  Martin  v.  Russell,  3  Scam.  342 ;  Seward 
v.  Wilson,  1  id.  191 ;  Jefferson  Co.  v.  Ferguson  et  al.  13 
111.  33;  Moshler  v.  Knox  College,  32  id.  156;  Mason  et  al. 
v.  Bair,  33  id.  194 ;  Marble  v.  Bonhotel,  35  id.  240  ;  Hancock  v. 
Durand,  42  id.  230 ;  Hewitt  et  al.  v.  Dement  et  al.  57  id.  500 ; 
Gregg  v.  Brower,  67  id.  525 ;  Lyndon  v.  Lyndon,  69  id.  43 ; 
Braum  v.  Bragg  et  al.  70  id.  283  ;  Bliss  v.  Harris  et  al.  70  id. 
331;  March  v.  Mayers,  85  id.  177;  DelFoZ/v.  Pratt,  42  id. 
198  ;  Trust  and  Fire  Ins.  Co.  v.  Jenkins,  8  Paige,  589  ;  Bowen 
et  al.  v.  Idley,  6  id.  46. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Before  proceeding  to  the  questions  affecting  the  merits  of 
the  controversy,  as  presented  by  the  record,  it  is  necessary 
to  pass  upon  a  question  of  practice. 

At  the  May  term,  1880,  a  hearing  was  had,  both  parties 
introduced  all  the  evidence  they  then  desired  to  introduce, 
arguments  of  counsel  on  the  respective  sides  were  heard,  and 
the  court  announced  what  would  be  its  decision,  and  directed 
the  solicitor  for  plaintiffs  in  error  to  draw  up  a  decree  in 
accordance  therewith.  Before  any  decree  was  signed  or 
entered,  the  solicitor  for  the  complainant  in  the  original  bill 
moved  the  court  for  leave  to  file  an  amended  bill  in  said 
cause.  The  motion  was  allowed,  over  the  objections  of  the 
solicitor  of  the  plaintiffs  in  error,  and  time  given  until  the 
20th  of  September,  1880,  within  which  to  file  such  amended 
bill.     No  affidavit  was  filed  in  support  of  the  motion. 

This  is  clearly  no  ground  of  error.  The  court  is  specially 
invested  with  power,  by  statute,  to  allow  amendments  to  be 
made  to  bills,  pleas,  answers  and  replications,  on  such  terms 
as  it  may  deem  proper.  Chap.  22,  Bev.  Stat.  1874,  title 
"Chancery,"  sec.  37. 

In  Jefferson  County  v.  Ferguson  et  al.  13  111.  33,  four 
amendments  were  allowed  to  the  bill,  two  of  which  were  after 
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the  case  had  been  argued,  and  while  it  was  under  advisement 
in  the  circuit  court,  and  it  was  held  this  was  not  error,  but 
that  it  was  within  the  discretion  of  the  court.  In  Mason  et  al. 
v.  Bair,  33  111.  194,  it  was  held  not  to  be  error  to  allow  the 
bill  to  be  amended  after  replication  filed  and  the  cause  sub- 
mitted upon  the  evidence.  And  in  Marble  v.  Bonhotel,  35  111. 
240,  the  complainant  was  allowed  to  amend  his  bill  after 
answer  filed,  proofs  taken,  and  a  motion  made  to  dissolve  the 
injunction,  and  it  was  held  not  to  be  erroneous.  The  princi- 
ple that  such  amendments  are  purely  discretionary,  and 
ordinarily,  and  in  the  absence  of  evidence  of  an  abuse  of  a 
reasonable  discretion,  not  the  subject  of  review,  is  too  well 
settled  to  justify  argument  or  extended  comment.  See,  also, 
Hewitt  et  al  v.  Dement  et  al.  57  111.  500 ;  Lyndon  v.  Lyndon, 
69  id.  43 ;  March  v.  Mayers,  85  id.  177.  Such  amendments 
must,  of  course,  only  be  allowed  when,  or  on  such  terms  as 
that,  no  undue  advantage  will  thereby  be  obtained  over  the 
opposite  party,  and  upon  payment  of  costs  thereby  occa- 
sioned. 

It  is  impossible  to  see  how  plaintiffs  in  error  were  here,  in 
any  substantial  manner,  prejudiced  by  the  amendment  that 
was  allowed,  since  they  can  properly  claim  no  right  to  have 
the  case  disposed  of  in  any  other  way  than  according  to  the 
actual  equitable  rights  of  the  parties,  and  the  court  decreed 
the  payment  of  $30  costs,  in  consequence  of  allowing  the 
amendment.  There  was  no  necessity  of  an  affidavit,  if  the 
judge  believed  that  the  evidence  then  before  him  would  make 
a  case  under  a  bill  differently  framed,  as  he  doubtless  did, 
and  as  we  are  to  assume  he  did,  from  his  act. 

The  question  first  to  be  considered  on  the  merits  of  the 
controversy,  as  presented  in  argument,  is,  can  the  sale  to 
Wiley,  under  the  trust  deed,  be  sustained  ?  It  is  assailed  by 
counsel  for  plaintiffs  in  error  upon  the  ground,  first,  that 
there  was  a  contract  between  the  holder  of  the  note  and 
Booth  that  the  loan  should  run  as  long  as  Booth  should 
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promptly  pay  the  interest ;  and  second,  that  the  trustee  ad- 
vertised and  sold,  without  any  previous  request  of  the  holder 
of  the  note,  but  solely  upon  the  request  of  Wiley,  with  whom, 
it  is  charged,  he  conspired  to  wrong  and  defraud  Booth. 

The  evidence,  in  our  opinion,  fails  to  support  either  of 
these  propositions.  The  note,  it  will  be  remembered,  was 
executed  by  Maston  C.  Scott  and  A.  M.  Wiley  (Wiley  being, 
in  fact,  surety  for  Scott,)  to  John  G.  Miles.  John  G.  Miles 
died  subsequently,  and  by  an  arrangement  thereafter  made 
between  his  heirs  at  law,  this  note  became  the  property  of  his 
daughter,  Mrs.  Julia  M.  Dorris,  the  wife  of  William  Dorris. 
Dorris  and  his  wife  resided  at  Huntingdon,  Pennsylvania, 
and  they  were  in  Europe  from  in  May  until  in  October, 
1878.  There  is  no  pretense  of  a  contract  for  an  exten- 
sion of  time  with  John  G.  Miles,  and  Mr.  and  Mrs.  Dorris 
explicitly  deny  that  any  such  contract  was  ever  made  with 
them,  or  either  of  them.  For  convenience,  while  Dorris  and 
wife  were  in  Europe,  Mrs.  Dorris  left  the  note  and  deed  of 
trust  in  the  hands  of  one  Garretson,  who  resided  at  Hunting- 
don, and  he,  together  with  F.  0.  Cunningham,  to  whom  Gar- 
retson subsequently  sent  the  note,  and  her  brother,  B.  F. 
Miles,  the  trustee  in  the  deed  of  trust,  residing  in  the  vicinity 
of  the  property  in  controversy,  in  this  State,  were  to  act,  and 
did  act,  as  her  agents,  with  full  power  (orally  conferred)  to 
act,  in  regard  to  the  note  and  deed  of  trust,  (whether  to  col- 
lect by  foreclosure  and  sale,  or  otherwise,  or  to  leave  the 
debt  standing,)  as  they  should  think  the  best  for  her  inter- 
ests. Now,  Booth  himself  denies  that  he,  in  his  contract 
with  Scott,  assumed  the  payment  of  this  note,  and  he  makes 
no  claim  to  having  subsequently  assumed  such  an  obligation. 
All  that  he  claims  is,  that  by  assurances  from  Dorris,  before 
Dorris  and  wife  sailed  for  Europe,  and  by  Cunningham  while 
Dorris  and  wife  were  in  Europe,  he  was  induced  to  believe 
and  act  upon  the  assumption  that  if  he  kept  the  interest  on 
the  note  promptly  paid  there  would  be  no  sale  of  the  prop- 
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erty.  But  this  did  not  amount  to  a  contract.  Booth  assumed 
no  express  liability  to  pay  the  interest.  There  was  no  agree- 
ment on  behalf  of  the  holder  of  the  note  that  time  of  pay- 
ment should  be  extended  to  any  designated  period.  Payment 
of  interest  due  was  no  more  than  the  holder  of  the  note  was 
entitled  to  in  any  contingency,  and  there  was,  therefore,  no 
valid  consideration  to  support  a  promise  to  extend  definitely 
the  time  of  payment,  even  if  such  a  promise  had  been  made. 
It  would  have  been  strange,  indeed,  if  Dorris,  himself  a 
lawyer,  or  Cunningham,  without  specific  and  ample  power  in 
that  regard,  had  made  a  valid  and  binding  contract,  without 
the  consent  of  Wiley,  (which  no  one  pretends  was  ever  ob- 
tained,) to  extend  the  time  of  payment,  for,  under  repeated 
decisions  of  this  court,  the  effect  of  such  a  contract  would 
have  been  to  release  Wiley  from  further  liability. 

Upon  the  other  question  it  is  difficult  to  see  how  Booth  is 
concerned.  He  claims  that  he  assumed  no  liability..  His 
counsel  say  he  bought  the  right  to  use  the  property  until 
foreclosure  under  the  deed,  and  the  privilege  to  redeem 
afterwards.  Whether  this,  therefore,  was  worth  much  or 
little,  concerned  only  him.  He  might  let  the  property  go  at 
whatever  should  be  bid  for  it  at  the  sale,  and  there  would  be 
no  recourse  for  a  balance  against  him.  As  between  him  and 
the  holder  of  the  note  there  was  no  privity  whatever.  After 
the  note  was  due  it  was  of  consequence  to  no  one,  in  a  legal 
point  of  view,  but  the  holder,  ichen  the  property  should  be 
advertised  and  sold.  In  the  very  nature  of  things  Booth  had 
no  legal  or  equitable  right  in  the  matter.  If  the  property 
should  be  advertised  and  sold  promptly,  upon  default,  Booth 
could  not  object.  If  not  thus  advertised  and  sold,  and  he 
should  be  permitted  to  enjoy  the  property  for  months  or  years 
longer,  this  would  be  by  grace  and  favor,  and  not  by  legal  or 
equitable  right  to  require  that  it  must  be  so. 

The  clause  requiring  the  trustee  to  sell  upon  request  of  the 
holder  of  the  note  is  manifestly  purely  for  the  benefit  of  the 
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holder  of  the  note,  to  enable  him  to  control  the  foreclosure 
and  sale,  and  not  for  the  benefit  of  the  maker  of  the  note. 
When  the  maker  is  in  default  he  has  no  further  legal  or  equi- 
table claims  to  indulgence,  and  much  more  must  this  be  so 
as  to  a  mere  outsider,  as  Booth  here  claims  to  be.  But  if  it 
were  pertinent  for  Booth  here  to  inquire  whether  the  trustee 
acted,  in  making  the  sale,  upon  the  request  of  the  holder  of 
the  note,  we  think  the  evidence  is  ample  that  he  did. 

The  question  of  the  collection  of  the  note  by  foreclosure 
and  sale,  or  otherwise,  or  of  continuing  the  loan,  having  been 
left  to  the  determination  of  Garretson,  Cunningham,  and  the 
trustee,  Miles,  during  the  absence  of  Dorris  and  wife  in 
Europe,  they  determined  that  her  interests  required  that  the 
property  should  be  sold,  and  the  sale  was  accordingly  made. 
This  act  she  has  always  ratified  and  approved,  and  she  still 
does  ratify  and  approve  it,  and  that,  in  our  opinion,  is  suffi- 
cient for  any  and  every  purpose. 

But  it  is  claimed  that  the  sale  was  induced  through  the 
false  representations  of  Wiley.  Since  it  did  not  take  place 
before  the  contract  of  the  parties  authorized  that  it  should 
take  place,  and  Booth  has  failed  to  show  either  a  legal  or 
equitable  right  to  have  had  it  postponed,  it  is  impossible  to 
see  how,  in  a  legal  point  of  view,  this  can  concern  him. 
The  mere  prevention  of  the  extending  of  an  act  of  grace  or 
favor,  or  the  conferring  of  a  bounty  expected  and  promised, 
has  never  been  known  to  form  the  basis  of  legal  or  equitable 
relief.  Courts  can  deal  only  with  obligations  recognized  as 
legally  or  equitably  binding  upon  parties,  and  not  revocable 
or  enforceable  simply  at  the  whim  or  caprice  of  the  party 
from  whom  they  are  expected -to  emanate. 

But  we  see  no  ground  in  the  evidence  to  censure  Wiley's 
conduct,  even  if  his  motives  were  a  proper  subject  of  inves- 
tigation. It  is  not  shown  that  he  knew  what  he  said  about 
the  depreciation  of  the  value  of  the  property  to  be  false. 
Others  may  honestly  have  thought  the   property  was  not 
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badly  managed  and  kept  up,  and  he,  with  equal  honesty, 
may  have  thought  the  contrary.  He  was  but  surety  on  the 
note,  and  he  had  the  right  to  demand  that  the  real  estate 
security  be  exhausted  for  its  payment.  The  note  was  due, 
and  neither  Booth  nor  any  one  else  had  the  right  to  insist 
that  his  liability  be  extended,  without  his  consent.  In  urging 
the  sale  he  did  what,  under  the  circumstances,  most  prudent 
men  would  doubtless  have  done,  and  most  certainly  what  he 
had  a  legal  right  to  do,  and  the  agent  and  trustee  properly 
acted  upon  his  request.  Moreover,  it  was  to  his  interest  to 
make  the  property  bring  as  much  as  possible, — at  least  to  the 
full  amount  of  the  debt  and  interest, — at  the  sale.  He  was 
a  competent  bidder,  and,  no  one  bidding  higher,  might  law- 
fully become  the  purchaser  of  the  property. 

The  question  next  presented  in  argument  is,  whether  there 
is  a  substantial  variance  between  the  allegations  and  proofs, 
and  under  this  head  counsel  for  plaintiffs  in  error  urges  sev- 
eral specific  objections.  First,  he  says  it  is  alleged  that 
Thomas  Cratty  released  or  postponed  the  lien  of  the  Mumma 
judgment  against  Scott,  rendered  March  8,  1873,  for  $663.83, 
and  costs,  to  the  lien  of  the  Miles  trust  deed,  and  that  Cratty 
had  a  power  of  attorney  from  Mrs.  Mumma  authorizing  him 
to  make  such  release,  etc.,  whereas,  he  insists,  the  evidence 
fails  to  show  that  Cratty  had  a  power  of  attorney  from  Mrs. 
Mumma  authorizing  him  to  make  such  release  or  postpone- 
ment, or  that  he  assumed  to  make  the  same. 

The  last,  or  third,  amendment  to  the  bill  expressly  shows 
that  proof  of  the  execution  of  the  power  of  attorney  to  Cratty 
authorizing  him  to  postpone  or  release  the  Mumma  judgment 
could  not  be  made,  and  it  is  therein  then  averred,  as  shown 
by  the  abstract  of  plaintiffs  in  error,  as  follows : 

"Complainant  avers,  on  information  and  belief,  that  Thomas 
Cratty  did,  with  the  knowledge  and  consent  of  Mrs.  Mumma, 
and  by  her  oral  authority,  execute  and  deliver  the  said  post- 
ponement or  release  in  her  name  and  on  her  behalf,  and  said 
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Booth  had  full  knowledge  of  said  facts ;  that  Mrs.  Mumma 
ratified,  accepted  and  adopted  said  act  of  Cratty,  by  acqui- 
escence in  the  same  for  many  years  after  the  fact  was  known 
to  her,  and,  being  a  married  woman,  all  her  business  in  con- 
nection with  the  transaction  was  done  by  her  husband,  David 
Mumma,  with  her  knowledge  and  consent,  and  he  ratified 
and  adopted  said  release  by  acquiescence  therein  for  many 
years ;  that  Mrs.  Mumma  ratified  and  adopted  the  release 
and  postponement  by  accepting  and  receiving  gains  and  bene- 
fits derived  by  means  of,  and  in  consideration  of,  the  same,  in 
this  :  Said  judgment  became  a  lien  on  Scott's  estate  March 
8,  1871.  Scott  then  held  the  fee  in  all  the  lands  in  contro- 
versy in  this  suit,  and  the  north  half  of  said  south-east 
quarter  of  section  20.  All  these  lands  were  subject  to  heavy 
liens  prior  to  the  lien,  of  the  Mumma  judgment,  viz:  a 
mortgage  in  favor  of  Isaac  Hurff,  for  $1000,  dated  about 
February  8,  1868;  a  mortgage  to  Gustavus  Vandersloot,  for 
$1130,  dated  March  1,  1870;  a  deed,  but  in  fact  a  mortgage, 
to  Henry  Page,  for  $2000,  dated  about  March  1,  1870;  a 
deed,  but  in  fact  a  mortgage,  to  Isaac  Hurff,  for  $3000,  dated 
February  8,  1871 ;  a  deed,  but  in  fact  a  mortgage,  for  $500, 
all  made  by  Scott  prior  to  the  rendition  of  the  Mumma  judg- 
ment, so  that  without  redeeming  from  very  heavy  prior  liens 
said  judgment  could  not  be  enforced  against  any  of  the  lands 
of  Scott.  Scott  also  then  had,  or  claimed  title  to,  a  large 
quantity  of  corn  grown  or  growing  upon  said  land,  and  an 
execution  issued  on  the  Mumma  judgment  had  been  levied 
on  the  same,  and  some  three  or  four  replevin  suits  were  in- 
stituted, challenging  the  right  of  Mumma  to  convert  the  corn 
to  pay  her  judgment.  A  bill  was  then  pending  to  foreclose 
one  or  more  of  said  mortgages.  At  this  juncture,  Scott,  with 
the  aid  and  concurrence  of  his  creditors,  undertook  to  remove 
all  the  said  incumbrances  on  the  south  half  of  said  quarter 
section,  and  said  40-acre  tract,  by  allowing  a  decree  of  fore- 
closure as  to  the   north  half,  and  by  borrowing  enough  of 
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Miles  on  said  south  half  and  40-aere  tract  to  disincumber 
them.  To  enable  Scott  to  do  this,  said  creditors  executed 
such  contracts  and  releases  as  were  necessary  to  make  Miles 
a  first  lien  for  the  money  borrowed,  and  on  Mrs.  Mumma's 
behalf  said  release  or  postponement  was  so  executed  by 
said  Cratty,  and  by  it  said  Mumma  took  the  benefit'  of  all, 
or  nearly  all,  of  said  liens  and  incumbrances  prior  to  her 
said  judgment,  and  she,  or  those  claiming  under  her,  have 
ever  since  enjoyed  it,  and  by  reason  of  the  same  arrangement 
and  loan  she  derived  further  gain.  The  said  adverse  claims 
to  the  corn  were  settled  and  withdrawn,  and  the  replevin  suits 
dismissed,  and  the  corn  converted  and  credited  on  her  said 
judgment  to  the  amount  of  over  $400." 

Enough  of  these  allegations  are,  in  our  opinion,  substan- 
tially proven  to  authorize  the  decree  that  was  rendered.  If 
Mrs.  Mumma,  either  by  herself  or  acting  through  her  agent, 
ratified  and  adopted  the  act  of  Cratty  in  postponing  the  lien 
of  her  judgment  to  that  of  the  Miles'  trust  deed,  she  is  barred. 
In  such  case,  the  subsequent  ratification  is  equivalent  to  a 
prior  authority,  and  validates  what  was  done,  though  at  the 
time  it  was  done  it  was  without  authority;  and  if  she,  know- 
ingly, by  herself  or  agent,  accepted  the  result  or  fruits  of  an 
arrangement  made  by  Cratty  postponing  her  judgment,  and 
silently  acquiesced,  she  is  barred.  So,  also,  if,  acting  by  her- 
self or  her  agent,  she  induced  John  G-.  Miles  or  A.  M.  Wiley 
to  believe,  and  said  Miles  did  believe  in  loaning  said  money, 
or  said  Wiley  did  believe  in  signing  said  note  as  surety,  or  in 
purchasing  said  property  at  the  trustees'  sale,  that  she  had 
duly  empowered  said  Cratty  to  postpone  the  lien  of  her  judg- 
ment to  that  of  the  trust  deed,  she  is  barred. 

This  judgment  was  for  indebtedness  contracted  by  Scott 
in  purchasing  hogs  from  David  Mumma,  but  Scott,  at  the 
request  of  David  Mumma,  gave  his  note  payable  to  Mumma's 
wife,  Elizabeth.  David  Mumma,  however,  continued  to  be 
the  only  actor  in  regard  to  its   collection.     He  and  his  wife 
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were  non-residents.  He  placed  the  claim  in  the  hands  of 
attorneys,  and  did  all  the  corresponding  in  his  own  name  in 
regard  to  its  collection.  He  must,  therefore,  in  all  that 
relates  to  the  collection  of  the  judgment,  be  regarded  as  the 
agent  and  attorney  of  Elizabeth,  his  wife.  As  a  direct  result 
of  the  agreement  to  postpone  the  lien  of  this  judgment  to  that 
of  the  Miles  deed  of  trust,  David  Mumma  received,  as  the 
proceeds  of  the  sale  of  certain  corn  levied  upon,  $421.25, 
and,  ultimately,  the  balance  of  the  judgment.  There  is  no 
evidence  that  either  Mrs.  Mumma,  or  any  one  on  her  behalf, 
repudiated  the  conduct  of  Cratty  in  postponing  the  lien  of 
her  judgment.  Upon  the  contrary,  it  is  shown  by  the  testi- 
mony of  Scott,  that  in  a  conversation  between  Scott  and 
David  Mumma,  after  the  execution  of  the  instrument  by 
Cratty  purporting  to  postpone  the  judgment,  and  after  the 
money  had  been  realized  from  the  sale  of  the  corn,  Scott 
told  David  Mumma  that  Cratty  had  agreed  to  a  postpone- 
ment of  the  judgment,  in  order  that  he  (Scott)  could  obtain 
the  loan  of  Miles,  and  that  he  asked  Mumma  if  he  had  got 
his  $100.  Mumma  replied  that  he  had  not.  Scott  then  told 
him  he  had  deposited  $100  with  Phelps,  and  that  he  would 
pay  him  the  balance  as  soon  as  he  could.  Mumma  then 
said :  "I  think  you  might  have  got  enough  more  money  to 
have  paid  my  claim  off."  Scott  told  him  they  had  got  all 
they  possibly  could  get,  to  which  Mumma  replied  that  he 
would  not  be  hard, — that  he  had  left  his  business  with  Cratty, 
and  whatever  Cratty  did  with  his  business  was  all  right  with 
him.  Standing,  as  this  does,  uncontradicted,  it  would  seem 
to  be  sufficient  proof  of  a  knowledge  of  Cratty's  act  in 
assuming  to  postpone  the  lien  of  the  judgment,  and  a  com- 
plete ratification  of  it. 

But  it  is  contended  the  proof  fails  to  show  any  considera- 
tion for  postponing  the  judgment.  If  the  instrument  exe- 
cuted by  Cratty  has  been  ratified  by  Mrs.  Mumma,  by  herself 
or   through  her  agent,  or  if  she,  by  herself   or  her   agent, 
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has  induced  action,  either  by  John  G.  Miles  in  making 
the  loan,  or  Wiley  in  signing  the  note  or  purchasing  at  the 
trustee's  sale,  on  the  faith  that  she  had  so  ratified,  it  is  not 
material  whether  the  postponement  was  based  upon  a  valid 
consideration  or  not.  Mrs.  Mumma  might,  for  that  cause, 
refuse  to  ratify  Cratty's  act,  but  electing  to  ratify  it,  others 
could  have  no  interest  in  the  question.  The  circumstance 
that  there  was  no  consideration  would,  undoubtedly,  in  the 
absence  of  clear  and  decisive  proof  of  a  ratification,  be  one 
of  importance  in  determining  whether  there  was  in  fact  a 
ratification.  The  evidence  is  not  very  full  and  explicit  as  to 
what  was  the  consideration  supporting  the  promise  to  post- 
pone. The  motive  is  clearly  enough  proven  to  have  been  to 
disincumber  the  south  half  of  the  south-east  quarter,  and 
the  part  of  the  south-west  quarter,  so  that  Miles  could,  by 
his  trust  deed,  acquire  a  first  lien  thereon  as  security  for 
the  loan  of  the  $4600 ;  but  precisely  how  this  benefited  Mrs. 
Mumma  is  not  so  clear.  We  are,  however,  inclined  to  think 
that  a  fair  consideration  of  all  the  evidence  warrants  the 
conclusion  that  the  dismissing  of  the  replevin  suits  and 
abandonment  by  Hurff  of  his  claim  to  the  corn,  so  as  to 
give  Mrs.  Mumma  the  first  claim  to  the  corn,  and  enable  her 
to  realize  the  amount  of  its  value  upon  her  judgment,  was  a 
part  of  the  same  transaction  by  which  the  lien  of  her  judg- 
ment was  postponed,  and  so  the  promise  was  supported  by  a 
sufficient  legal  consideration. 

But,  in  our  opinion,  little  stress  need  be  laid  upon  this 
-view.  It  is  only  important  here  to  inquire  whether  such 
allegations  as  affect  the  rights  of  these  parties  have  been  sub- 
stantially proven — whether  allegations  as  to  questions  in 
regard  to  which  they  are  not  allowed  to  make  inquiry  have 
been  proven  or  not,  is  wholly  unimportant.  The  evidence 
shows,  with  sufficient  fullness,  that  Miles,  in  making  the  loan, 
supposed  that  the  instrument  executed  by  Cratty  postponed 
the  lien  of  the  Mumma  judgment.     The  whole  tenor  of  the 
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evidence  shows  this,  and  there  is  nothing  to  the  contrary. 
"Wiley  swears  that  when  he  signed  the  note  he  did  so  as 
guarantying  the  land  was  ample  security  for  the  amount  of 
the  loan.  When  he  urged  the  trustee  to  sell,  it  was  because 
he  alleged  the  land  was  becoming  inadequate  security,  and 
the  bid  that  he  made  at  the  trustee's  sale,  inferentially 
appears  to  have  been  predicated  upon  the  idea  that  he  was 
purchasing  the  actual  unincumbered  title.  All  of  his  acts 
appear  to  have  been  upon  the  assumption  that  the  instru- 
ment executed  by  Cratty  accomplished  what  it  professed. 
Now,  although  Mrs.  Mumma  might  have  disavowed  or  repu- 
diated the  act  of  Cratty  when  she  had  knowledge  of  it,  and 
that  others  were  acting  upon  the  faith  of  it,  it  was  her  duty 
to  do  so  promptly ;  but,  we  have  seen,  instead  of  disavowing 
the  act,  she,  through  her  agent,  with  full  knowledge  of  it, 
soon  after  it  was  done,  expressly  ratified  and  affirmed  it. 
After  having  done  this,  and  lain  by  for  several  years,  and 
the  situation  of  the  parties  affected  having  meanwhile  been 
materially  changed,  it  is  plain  that  it  would  not  have  been 
within  her  power  to  have  revoked  her  ratification.  This 
being  so,  then,  could  those  who  purchased  under  her  with 
notice,  occupy  any  better  position  ?  We  think,  clearly  not. 
The  title  to  Mrs.  Booth  was  obtained  by  her  husband, 
Henry  A.  Booth.  It  is,  indeed,  questioned  whether,  in  truth, 
the  money  which  was  used  in  buying  up  the  Mumma  judg- 
ment was  not  that  of  Booth,  instead  of  his  wife ;  but  he  says 
it  was  that  of  his  wife,  and  for  the  present  we  shall  so  con- 
sider it.  She,  however,  except  through  her  husband,  was 
not  an  actor.  He  did  everything.  So  far  as  there  was  an 
attempt  to  derive  title  under  the  Criger  judgment,  it  need 
only  be  said  that  Booth  himself  paid  off  that  judgment  before 
the  attempt  was  made,  and  his  counsel  do  not  claim  he  could 
have  got  a  title  for  his  wife  under  that  judgment.  Mr.  John- 
son testifies,  that  when  Booth  was  negotiating  with  Scott  for 
the  purchase  of  his  interest  in  the  property,  Booth  knew  the 
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Mumma  judgment  had  been  postponed  to  the  Miles  trust 
deed, — that  he  knew  it  before  he  came  to  Johnson,  and  they 
talked  with  each  other  about  it.  He  further  says:  "Some 
little  time  afterwards,  he"  (Booth)  "got  a  kink  into  his  head 
that  he  could  beat  that  trust  deed  by  that  judgment.  He 
told  me  the  whole  plan — to  buy  that  judgment,  sell  'the  land 
in  the  name  of  the  creditor,  bid  it  in,  let  redemption  go  by, 
and  defeat  the  mortgage.  I  told  him  he  could  not  do  it,  and 
that  it  would  be  a  rascally  trick  if  he  could  do  it.  Subse- 
quently I  learned  that  he  had  gone  on  with  the  plan." 

Cratty  testifies:  "There  was  a  sale  made  of  the  land  cov- 
ered by  the  trust  deed,  on  execution^  in  1875,  at  Mr.  Booth's 
instance,  he  having  agreed  with  Mrs.  Mumma  as  to  the 
amount  he  would  pay  her.  *  *  *  He  purchased  the 
judgment  for  $200.  It  ran  along  so  he  paid  interest  on  it 
making  it  $220,  and  she  let  him  have  the  judgment,  and  the 
benefit  of  it.  To  get  the  full  benefit  of  it,  he  desired  to  have 
the  land  sold  on  execution,  which  was  done,  and  I  bid  it  in 
in  my  name  for  $350,  and  turned  the  certificate  of  purchase 
over  to  him  for  $220,  he  paying  the  costs.  The  certificate 
was  assigned  to  William  Jack,  at  his  request.  He  was  acting 
for  Booth,  and  I  am  not  sure  but  he  advanced  the  money. 
Booth  and  I  consulted  together.  I  do  not  pretend  to  give  the 
language  that  passed.  There  were  other  judgments  against 
Scott,  and  this  trust  deed  against  the  land.  The  idea  was, 
that  he  would  have  to  redeem  from  this  trust  deed,  and  if 
the  other  judgment  creditors  redeemed  from  him  he  would 
get  his  .money  back,  and  not  run  much,  if  any,  risk  in  buy- 
ing the  property  upon  this  judgment  upon  this  sale.  He 
wanted  it  sold  under  the  judgment  so  that  others  would  have 
to  redeem  from  him.  Booth  understood  that  the  judgment 
was  released  as  to  the  trust  deed,  and  that  he  would  have  to 
redeem  from  the  trust  deed."  Upon  being  asked  whether 
"there  was  anything  said  in  that  conversation  as  to  his  mak- 
ing title  under  the  Mumma  judgment  for  the  express  purpose 
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of  redeeming  from  the  trust  deed,  and  then  compelling  the 
other  judgment  creditors  to  redeem  from  him,  so  as  to  pay 
him  the  trust  deed  money,  and  the  Mumma  judgment,  too, " 
he  answered:  "That  is  my  understanding  of  the  interviews 
and  conversations  that  we  had.  I  was  not  aware  that  Mrs. 
Booth  had  any  connection  with  the  business,  that  I  recol- 
lect of." 

Jack  testifies,  that,  acting  as  Booth's  attorney,  he  made 
the  arrangement  with  Cratty  to  have  the  land  sold  on  the 
Mumma  and  Criger  judgments ;  that  he  did  it  with  the  view 
of  cutting  off  the  lien  of  a  judgment  in  favor  of  one  Gibson, 
which  had  been  confessed  by  Scott,  perhaps  on  the  same  day 
that  Scott  conveyed  to  Booth.  He  further  says,  that  the 
release  of  the  Mumma  judgment  was  known  to  himself  and 
Booth  long  before  that, — that  it  was  frequently  spoken  of 
between  them,  and  that  it  was  never  questioned. 

Scott  testifies,  that  Booth  expressly  undertook,  in  buying 
the  land  from  him,  to  pay  off  the  Miles  trust  deed. 

Booth,  in  some  respects,  it  is  true,  contradicts  this  evi- 
dence, and  there  may  be  other  contradictory  evidence ;  but 
we  are  clearly  of  opinion  that  the  decided  preponderance  of 
the  evidence  shows  that  the  purchase  of  the  Mumma  judg- 
ment, or  the  title  under  the  Mumma  judgment,  was  made 
with  the  understanding  at  the  time  that  such  judgment  was 
postponed  to  the  Miles  trust  deed.  The  money  paid  by 
Booth,  and  accepted  by  the  agent  of  Mrs.  Mumma,  was  upon 
that  hypothesis.  It  is  not,  then,  to  be  now  tolerated  that 
she  shall  say  that  such  judgment  was  not  postponed.  The 
adequacy  or  character  of  the  consideration  for  that  postpone- 
ment in  nowise  concerns  her.  As  to  her,  it  is  as  she  con- 
tracted assuming  it  to  be. 

Third — Another  ground  of  variance  between  the  allega- 
tions and  proofs  insisted  upon  is,  it  is  alleged  in  the  bill  that 
Cratty,  as  the  agent  of  Booth,  caused  said  execution  to  be 
levied  on,  etc.,  as  the  agent  of  Booth,  whereas  in  this  he 
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was  acting  as  the  attorney  of  Mrs.  Mumma.  We  have  seen 
what  Cratty  himself  testifies  to  on  this  point,  and  also  what 
is  Jack's  evidence.  There  is,  we  admit,  controversy  on  the 
point,  but  we  think  the  court  below  was  warranted  in  finding 
that,  although  Cratty  was  the  attorney  of  Mrs.  Mumma  in 
all  that  related  to  the  collection  of  the  judgment,  still  the 
acts  of  making  the  levy  and  purchasing  the  property  were 
the  acts  of  Booth,  being  done  at  his  request,  and  to  enable 
him  to  accomplish  his  ends.  But  we  regard  it  of  but  little 
importance  whether  this  view  of  the  evidence  be  warranted 
or  not.  It  is  the  fact  that  the  sale  of  the  property  was  made 
under  the  Mumma  judgment  after  the  lien  of  that  judgment 
had  been  postponed  to  that  of  the  Miles  trust  deed,  that 
affords  ground  for  equitable  relief.  Booth,  knowing  of  that 
agreement,  and  purchasing  with  reference  to  it,  could  no 
more  acquire  a  good  title  for  his  wife  by  purchasing  a  title 
from  Mrs.  Mumma,  who  is  prohibited  from  acquiring  title  in 
the  face  of  her  ratification  of  the  postponement,  than  he 
could  by  ordering  execution,  levy  and  sale,  and  then  pur: 
chasing  at  the  sale.  Cratty  had  no  right  to  act  in  this 
matter  for  either,  and  for  which  he  acted  is,  therefore,  unim- 
portant. 

Fourth — Another  ground  of  variance  between  the  allega- 
tions and  the  proof  insisted  upon  is,  the  bill  charges  fraud  as 
against  the  defendants,  and  there  is  no  proof  of  fraud ;  and 
it  is  contended  that  there  was  an  equity  of  redemption  in 
Scott  upon  which  the  Mumma  judgment  was  still  a  lien,  and 
this  might  be  lawfully  sold  upon  execution  on  that  judgment, 
and  acquired  by  Mrs.  Booth.  This  is,  doubtless,  true ;  but 
that  interest  was  terminated,  before  Mrs.  Booth  got  her  deed, 
by  the  sale  under  the  trust  deed,  and  it  is  the  asserting  and 
setting  up  that  title  as  against  the  title  derived  under  the  trust 
deed,  and  as  a  superior  title  to  that  derived  under  the  trust 
deed,  which  is  charged  as  fraudulent,  and  in  the  view  we 
have  hitherto  taken  of  the  evidence  it  is  plain  the  setting  up 
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and  claiming  the  title  derived  at  the  sale  under  the  Mumma 
execution,  as  a  superior  and  paramount  title  to  that  derived 
under  the  Miles  deed  of  trust,  is,  in  legal  contemplation,  a 
fraud.  No  attempt  was  made  to  redeem  from  the  Miles  deed 
of  trust  by  Mrs.  Mumma,  or  those  claiming  under  her,  and 
at  the  time  the  sheriff  deeded  to  Jack,  and  Jack  deeded  to 
Mrs.  Booth,  (January  20,  1879,)  there  remained  no  interest 
in  Scott  which  could  be  passed  or  affected  by  those  deeds. 
They  conveyed  no  interest  whatever  in  the  property. 

Fifth — The  last  ground  upon  which  it  is  alleged  there  is 
a  variance  between  the  allegations  and  the  proofs  is,  it  is 
alleged  in  the  bill  that  Booth  assumed  the  payment  of  the 
indebtedness  secured  by  the  Miles  trust  deed  as  a  part  of  the 
consideration  for  his  purchase  of  Scott's  interest  in  the  lands 
in  controversy,  whereas  the  proof  is  that  he  simply  bought 
Scott's  interest  in  the  property,  assuming  no  liability  what- 
ever. It  is  admitted  there  is  evidence  tending  to  prove  the 
allegation,  but  it  is  contended  the  preponderance  is  the  other 
way.  We  might  content  ourselves  by  saying  the  court  has 
passed  upon  this  question,  having  evidence  to  warrant  its 
finding,  and  we  will  not  interfere;  but  waiving  that  view, 
since  Booth  was  not  sought  to  be,  and  was  not  personally, 
charged  by  the  decree,  what  difference  does  it  make  how  he 
acquired  his  title  ?  His  title  was  extinguished,  as  he  virtu- 
ally concedes,  either  by  the  sale  under  the  trust  deed  or  the 
sale  under  the  Mumma  execution,  without  regard  to  whether 
he  did  or  did  not  assume  the  payment  of  that  deed,  and  he 
does  not  attempt  to  set  up  title  in  himself,  but  in  his,  wife, 
by  virtue  of  another  and  distinct  transaction.  We  therefore 
think  the  variance,  even  if  it  be  conceded  to  exist,  wholly 
immaterial. 

The  question  next  in  order,  as  presented  by  the   argument 

of  plaintiff  in  error,  is,  does  the   case   show  any  equitable 

ground  of  relief  ?     He  insists  this  is  a  mere  effort  to  try  titles 

in  a  court  of  equity  which  it  is  competent  to  try  in  a  court  of 

8—102  III. 
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law,  and  he  refers  to  authorities  holding  that  there  are  only 
two  cases  under  our  law  in  which  a  party  may  file  a  bill  to 
quiet  title,  or  to  remove  a  cloud  from  the  title  to  real  prop- 
erty,— first,  where  he  is  in  possession  of  the  lands,  and 
second,  where  he  claims  to  be  the  owner,  and  the  lands  in 
controversy  are  unimproved  and  unoccupied.  Hardin  et  al. 
v.  Jones,  86  111.  315;  Gage  v.  Abbott,  99  id.  367.  But  this 
is  the  law  where  the  object  is  purely  to  remove  a  cloud  from 
a  title,  and  does  not  affect  cases  where  the  primary  relief  is 
sought  upon  other  and  well  established  equitable  grounds, 
and  the  removal  of  the  cloud  is  prayed  only  as  an  incident 
to  that  relief.  Thus,  in  Kennedy  et  al.  v.  Northup  et  al.  15 
111.  148,  the  bill  was  filed  for  the  purpose  of  setting  aside 
certain  deeds  held  by  the  defendants,  which  it  was  alleged 
were  fraudulently  obtained,  and  which  remained  as  a  cloud 
upon  the  complainants'  title.  It  was  objected  that  the  de- 
fendants were  in  possession,  which  would  enable  the  com- 
plainant to  bring  ejectment,  and  thus  contest  the  fraudulent 
deeds  in  a  court  of  law,  and  that  hence  a  court  of  equity 
would  not  assume  jurisdiction  to  try  the  validity  of  those 
deeds  and  set  them  aside.  But  the  court  held  the  objection 
untenable,  and  it  was,  in  support  of  the  ruling,  among  other 
things,  said :  "Where  the  simple  question  is  as  to  which  is 
the  better  legal  title,  the  party  should  go  to  a  court  of  law, 
if  he  is  in  a  position  to  bring  both  titles  before  that  tribunal. 
*  *  *  The  very  gist  of  the  complaint  is,  that  the  title 
under  which  the  defendants  claim  was  obtained  by  fraud, 
and  if  the  fraud  can  not  be  established,  the  defendants'  title 
must  prevail.  While  a  court  of  equity  will  not  take  jurisdic- 
tion of  every  case  of  fraud  which  may  be  presented,  yet  there 
are  few  questions  over  which  its  jurisdiction  is  more  univer- 
sal, and  especially  so  when  it  relates  to  the  transfer  of  real 
estate.  The  books  are  full  of  cases,  presented  in  every  con- 
ceivable form,  in  which  courts  of  equity  have  assumed  juris- 
diction, and  set  aside  conveyances  fraudulently  obtained." 
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See,  also,  Comstock  v.  Henneberry,  66  111.  212 ;  Moore  v. 
Munn  et  al.  69  id.  591.  The  present  case  was  one  peculiarly 
within  the  province  of  a  court  of  equity. 

The  only  remaining  point  to  be  noticed  is,  the  decree  is 
jointly  against  the  defendants  for  the  use  and  occupation  of 
the  premises,  for  $932.08.  It  is  insisted  there  is  no  evidence 
showing  that  Mrs.  Booth  ever  used  or  occupied  the  land.  She 
refused  to  surrender  possession  when  demand  was  made  upon 
her  for  that  purpose,  and  has  interposed,  by  her  answer,  the 
claim  that  she  is  the  lawful  owner  of  the  property.  This 
claim,  as  has  been  seen,  has  no  solid  foundation,  but  the 
determination  of  its  merits  has  principally  caused  the  delay 
during  which  Wiley  has  been  kept  out  of  the  property. 

We  see  no  cause  to  disturb  the  decree.  It  will,  therefore, 
be  affirmed. 

Decree  affirmed. 


Paul  G.  Hawley 

v. 

John  E.  Simons  et  al. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Former  adjudication — how  far  conclusive,  generally.  A  judg- 
ment at  law,  in  any  form  of  action,  is  conclusive  upon  the  parties  upon  all 
questions,  titles  and  rights  involved  in  the  litigation  and  passed  upon  by 
the  court,  which  the  court  had  power  and  jurisdiction  to  hear  and  determine, 
and  nothing  more;  and  when  the  same  questions  or  the  same  rights  or  titles 
are  again  drawn  in  issue,  whether  in  a  court  of  law  or  equity,  between  the 
same  parties  or  their  privies,  the  previous  adjudication  will  be  regarded  as 
conclusive  upon  them. 

2.  Same — in  ejectment.  A  judgment  at  law,  in  an  action  of  ejectment, 
against  the  plaintiff,  for  the  reason  that  a  sheriff's  deed  to  him  under  a  pur- 
chase of  the  land  on  a  sale  under  execution  was  not  sufficient  to  pass  the 
title  of  the  defendant  in  execution,  owing  to  mistakes  and  imperfections  in 
the  deed,  is  no  bar  to  a  suit  in  equity  to  have  the  plaintiff's  equitable  title 
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to  the  land  converted  into  a  legal  title,  and  the  sheriff's  deed  corrected  so  as 
to  pass  the  legal  title. 

3.  A  judgment  in  ejectment  in  bar  of  the  plaintiff's  action,  from  a  want 
of  his  having  the  legal  title  to  the  premises,  is  no  bar  to  a  second  suit  in 
ejectment  by  him  upon  an  after  acquired  legal  title,  the  titles  in  the  two  suits 
not  being  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Kendall  county; 
the  Hon.  Clark  W.  Upton,  Judge,  presiding. 

Mr.  B.  F.  Parks,  for  the  plaintiff  in  error: 

1.  The  judgment  in  the  ejectment  suit  is  no  bar  to  equita- 
ble relief.  The  plaintiff  was  cast  in  that  action  because  the 
sheriff's  deed  failed  to  describe  the  judgment  and  execution 
under  which  the  sale  was  made,  and  hence  passed  no  title. 
That  a  court  of  equity  has  jurisdiction  to  correct  mistakes,  is 
no  longer  an  open  question.  Bohanan  v.  Bohanan,  3  Bradw. 
502 ;  Edwards  v.  Sams  et  al.  3  id.  168 ;  Foster  v.  Clark,  79 
111.   225. 

2.  A  court  of  law  can  only  bar  legal  rights  by  an  adju- 
dication thereon, — not  equitable  rights  not  cognizable  by  it. 
A  judgment  in  ejectment  is  a  recovery  of  possession  with- 
out prejudice  to  the  rights  that  existed  between  the  parties. 
Coleman  v.  Henderson,  2  Scam.  251. 

3.  An  equitable  title  affords  no  ground  of  recovery  at 
law,  and  is  no  bar  to  such  a  recovery.  Fisher  v.  Estleman, 
68  111.  78 ;  Wales  v.  Boyne,  31  id.  468 ;  Fleming  v.  Carter, 
70  id.  286. 

Mr.  Benj.  F.  Herrington,  for  the  defendants  in  error: 
The  judgment  in  the  ejectment  against  the  plaintiff's  claim 

to  the  land  is   a  bar  to  any  relief  in  equity  for  the  title. 

CEtgen  v.  Ross  et  al.  51  111.  79 ;  Barger  v.  Hobbs,  67  id.  592. 
If  a  new  trial  is  not  had  at  common  law  or  under  the 

statute,  the  judgment  is  conclusive  on  the  parties  and  privies. 

Gibson  v.  Manly,  15   111.  140;  Miles  v.  Caldwell,  2  Wall.  35; 

Sturdy  v.  Jackaway,  4  id.  174;  Blanchard  v.  Brown,  3  id.  235. 
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A  judgment  is  conclusive  as  against  parties  and  privies, 
and  can  not  be  attacked  collaterally.  Lane  v.  Bommelmann, 
17  111.  95;  Horton  v.  Critclifield,  18  id.  133;  Fahs  et  al.  v. 
Darling,  82  id.  142. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error,  Paul  G.  Hawley,  on  the  1st  of  April, 
1859,  recovered  a  judgment  in  the  Kendall  county  circuit 
court  against  Edward  Simons,  for  $580.  On  the  6th  day  of 
the  same  month  Jonathan  Eeed  recovered  a  judgment  in  the 
same  court  against  the  said  Edward  Simons  and  Theodore 
Watkins,  for  $165.15.  Executions  were  issued  on  these 
judgments  within  the  year,  and  returned  nulla  bona.  In 
June,  1865,  alias  executions  were  issued,  and  levied  on  certain 
lands  belonging  to  the  said  Edward  Simons,  which  were  sub- 
sequently, and  within  the  life  of  the  executions,  sold  by  the 
sheriff  at  public  sale  to  plaintiff  in  error  for  $1067.77,  who 
at  the  time  received  the  usual  certificate  of  purchase  in  due 
form.  The  land  not  having  been  redeemed  within  fifteen 
months,  the  "sheriff,  on  the  16th  day  of  November,  1866, 
executed  and  delivered  to  plaintiff  in  error  what  was  under- 
stood and  intended  to  be  a  deed  for  the  premises,  but  owing 
to  a  misdescription  of  the  land  and  other  imperfections,  it  was 
inoperative,  and  insufficient  to  pass  the  title.  Subsequent  to 
the  execution  of  this  defective  sheriff's  deed,  John  E.  Simons 
being  in  possession  of  the  premises,  and  claiming  to  have 
some  interest  therein,  and  plaintiff  in  error  not  being  aware 
of  the  defective  character  of  his  deed,  commenced  an  action 
of  ejectment  against  him  for  their  recovery,  but  owing  to  the 
imperfections  of  his  deed  he  was  defeated  in  the  action,  and 
a  judgment  was  rendered  in  favor  of  the  defendant  John  R. 
Simons,  which  is  still  in  full  force.  Plaintiff  in  error  there- 
upon filed  in  the  Kendall  county  circuit  court  the  present 
bill,  for  the  purpose  of  having  his  deed  from  the  sheriff  cor- 
rected and  made  to  conform  to  the  intentions  of  the  parties, 
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making  the  sheriff,  John  E.  Simons,  Edward  Simons,  and 
John  W.  Edwards,  who  also  claims  to  have  some  interest  in 
the  premises,  parties. 

An  answer  was  filed  denying  the  allegations  of  the  bill, 
and  also  setting  up  as  an  independent  defence  the  judgment 
against  plaintiff  in  error  in  favor  of  John  E,  Simons  in  the 
ejectment  suit.  There  was  a  hearing  in  the  circuit  court 
upon  the  merits,  resulting  in  a  decree  dismissing  the  bill, 
and  plaintiff  in  error  brings  the  case  here  for  review. 

The  facts  as  above  recited  are  not  at  all  controverted,  and 
the  only  reason  urged  by  counsel  for  defendants  in  error  in 
support  of  the  decree  is,  that  the  judgment  in  the  ejectment 
suit  is  a  complete  bar  to  the  relief  sought  by  the  bill  in  this 
case.  In  support  of  this  position  a  number  of  cases  decided  by 
this  court,  and  others  of  the  highest  respectability,  are  cited, 
which  hold  that  a  judgment  in  an  action  of  ejectment,  until 
reversed  or  otherwise  set  aside,  is  just  as  conclusive  on  the 
parties  to  it  as  a  judgment  in  any  other  form  of  action.  The 
doctrine  of  these  cases  we  do  not  at  all  controvert,  but  concede 
to  the  fullest  extent,  yet  we  are  unable  to  concur  in  the  appli- 
cation which  is  sought  to  be  made  of  it  to  the  case  in  hand. 

A  judgment  at  law,  whether  in  an  ejectment  suit  or  in 
some  other  form  of  action,  is  conclusive  on  the  parties  upon 
all  questions,  titles  and  rights  involved  in  the  litigation 
and  passed  upon  by  the  court,  which  the  court  had  power  and 
jurisdiction  to  hear  and  determine,  and  nothing  more ;  and 
whenever  the  same  questions  or  the  same  rights  or  titles  are 
again  drawn  in  issue,  whether  in  a  court  of  equity  or  court 
of  law,  between  the  same  parties  or  their  privies,  the  previous 
adjudication  must  be  regarded  as  conclusive  upon'  them,  and 
they  will  not  be  permitted  to  open  up  the  controversy  again. 
The  rule,  as  thus  stated,  goes  to  the  very  utmost  extent  of 
the  doctrine  of  res  judicata. 

Plaintiff  in  error,  supposing  he  had  a  title  at  law  to  the 
land  in  question,  went  into  a  court  of  law  for  the  purpose  of 
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enforcing  it,  but  upon  the  trial  he  discovered  he  had  no  such 
title,  and  the  court  so  decided,  and  the  decision  upon  that 
question  is  final  and  conclusive  on  him,  and  all  persons 
claiming  under  him.  Plaintiff  in  error  is  not  endeavoring, 
in  the  present  suit,  to  enforce  the  title  which  was  defeated  at 
law.  On  the  contrary,  he  admits  that  at  that  time  he  had 
no  title  which  could  be  enforced  in  a  court  of  law,  and  he  is 
perfectly  content  with  the  decision  in  that  case,  and  does  not 
at  all  seek  to  question  its  conclusiveness  in  this  case.  He 
now  says  that  he  has  an  equitable  title  to  the  land,  which  he 
desires  to  make  available  by  clothing  himself  with  the  legal 
title  which  in  equity  should  be  conferred  upon  him,  and  he 
is  told  by  counsel  learned  in  the  law  that  this  equitable  title 
is  barred  by  the  adjudication  in  the  legal  forum.  How  was 
it  barred  ?  It  was  not  even  before  that  court  for  its  consid- 
eration, and  that  court,  even  if  it  had  been,  had  no  power  or 
jurisdiction  to  pass  upon  it.  That  court,  as  we  have  already 
seen,  simply  determined  that  plaintiff  in  er^ror  did  not  have 
the  legal  title  which  he  was  attempting  to  enforce.  The  trial 
at  law  did  not  affect  the  defendant's  title,  or  even  determine 
he  had  any  title  at  all, — it  simply  determined  the  plaintiff  had 
none,  and  the  plaintiff  is  now  trying  to  obtain  one,  which  he 
insists  in  equity  and  good  conscience  he  should  have.  He 
does  not  seek  it  from  the  defendant  in  the  ejectment  suit, 
but  from  the  defendant  in  the  executions,  where  the  title  still 
rests,  by  having  a  mistake  corrected,  which  the  court  at  law 
had  no  power  to  do. 

Should  plaintiff  in  error  be  successful  in  his  present  suit, 
he  will  then  be  in  a  position  to  go  into  a  court  of  law,  if  he 
shall  be  so  advised.  He  may  again  bring  his  ejectment 
against  Simons,  or  whoever  happens  to  be  in  possession  of 
the  premises,  and  the  former  adjudication  will  be  no  impedi- 
ment to  a  recovery,  for  the  title  which  he  will  then  put  in 
issue  will  be  a  new  or  subsequently  acquired  title,  which  was 
not  at  all  involved  or  passed  upon  in  the  former  trial,  and 
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lience  can  not  be  affected  by  that  adjudication.  In  principle 
he  will  be  precisely  in  the  same  position  of  one  who,  having 
a  mere  contract  or  bond  for  a  deed  to  a  piece  of  land, 
should  commence  an  action  of  ejectment  against  a  wrongful 
intruder  to  recover  it,  and  should  be  defeated  on  the  trial,  as 
he  certainly  would  be,  and,  after  discovering  his  mistake, 
should  procure  the  requisite  deed  from  his  vendor,  and  then 
bring  his  ejectment  again.  Would  any  one  seriously  contend 
for  a  moment  that  the  judgment  in  the  first  suit,  in  the  case 
supposed,  would  be  a  bar  to  the  second  ?  Surely  not.  Why  ? 
Simply  because  the  title  relied  on  in  the  second  suit  is  a 
subsequently  acquired  title,  and  of  necessity  could  not  have 
been  involved  in  the  first  suit.  Smith  v.  Sheldon,  65  111.  219 ; 
Abbott's  Trial  Ev.  834 ;  Barrows  v.  Kindred,  4  Wall.  402 ; 
Noonan  v.  Bradley,  9  id.  394. 

Nothing  is  better  settled  than  that  courts  of  equity  often 
interpose  to  restrain  judgments  at  law,  on  the  ground  some 
of  the  questions  involved  in  the  dispute,  being  of  an  equitable 
character,  were  not,  and  could  not,  be  passed  upon  in  the 
legal  forum.     Bispham's  Equity,  sec.  407,  (2d  ed.) 

The  general  views  here  expressed  are  clearly  adducible 
from  the  following  authorities :  Be  Bevier  v.  Carstillon,  4 
Johns.  Ch.  85 ;  Bartlett  v.  Judd,  23  Barb.  262 ;  Foster  et  al. 
v.  Clark,  79  111.  225 ;  Hammond's  Lessee  v.  Inloes,  4  Md.  138 ; 
Smith  v,  Sherwood,  4  Conn.  276 ;  Bradford  v.  Bradford,  5  id. 
127 ;  Troutman  v.  Vernon,  1  Bush,  482 ;  Marshall  v.  Shafter, 
32  Cal.  176;  State  Bank  v.'  Bridges,  11  Rich.  87;  Mann  v. 
Bogers,  35  Cal.  316;  Foster  v.  Evans,  51  Mo.  39;  Briggs  v. 
Wells,  12  Barb.  567. 

It  follows,  from  what  we  have  said,  the  circuit  court  erred 
in  dismissing  complainant's  bill.  The  decree  of  the  circuit 
court  will  therefore  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  the  views  here  ex- 
pressed. 

Decree  reversed. 
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Pollock   Barbour 

v. 

Scottish-American  Mortgage  Company  et  al. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Deed  of  teust — release  by  trustee — rights  of  subsequent  incum- 
brancer. Where  a  deed  of  trust  given  to  secure  a  debt  is  released  by  the 
trustee  without  authority  of  the  party  secured,  and  he  has  never  sanc- 
tioned or  ratified  the  act,  a  subsequent  incumbrancer  can  not  obtain  a 
prior  lien. 

2.  But  if  the  party  secured  by  the  deed  of  trust  authorizes  the  trustee  to 
release  the  lien,  or  if  he  fails  at  once  to  repudiate  the  act  of  the  trustee  in 
making  the  release  without  authority,  when  informed  of  the  fact,  and  lies  by 
until  third  persons  have  advanced  large  sums  of  money  upon  the  faith  of 
what  his  agent  has  done,  he  will  be  estopped  from  repudiating  the  act  as 
unauthorized. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;   the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Mr.  William  H.  Sisson,  Mr.  Wesley  Sisson,  and  Messrs. 
Mason  &  Mitchell,  for  the  appellant : 

1.  The  release  of  the  trust  deed  from  Welch  to  Curry  was 
fraudulent  and  void,  because  executed  without  consideration, 
and  in  direct  violation  of  the  trust. 

2.  At  the  time  of  the  release  by  the  trustee,  the  notes 
secured  thereby  had  been  executed  only  five  days,  and  were 
not  due.  Under  such  circumstances  it  was  the  duty  of  the 
mortgage  company,  before  taking  their  mortgage  on  the  same 
property,  to  have  learned  whether  such  release  was  author- 
ized, and  not  having  done  so,  they  can  not  claim  the  superior 
and  first  lien.  Keohane  v.  Smith,  79  111.  156;  Anderson  v. 
Warne,  71  id.  20 ;  Brown  v.  Blydenburg,  7  N.  Y.  141 ;  Baker 
v.  Bliss,  39  id.  70;  Flowery.  Elwood,  6Q  111.  438;  Edgerton 
v.  Young,  43  id.  464. 
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Brief  for  the  Appellees. 


3.  There  was  no  ratification.  A  delay  of  intelligence 
until  an  election  to  approve  or  disapprove,  when  attended 
with  no  benefit  to  the  principal,  will  defeat  the  right  to  con- 
strue silence  into  ratification.  Paley  on  Agency,  172 ; 
Armory  v.  Hamilton,  17  Mass.  109. 

4.  Fraud  and  collusion  between  the  agent  and  the  third 
person  destroy  the  rule  that  the  knowledge  of  the  agent  is  to 
be  considered  as  known  to  the  principal.  Rockford  Ins.  Co. 
v.  Nelson,  65  111.  45. 

5.  Implied  ratification  must  be  based  upon  full  knowledge 
by  the  principal  of  all  the  facts.  Manufacturers''  National 
Bank  v.  Barnes,  65  111.  69;  Cadwell  v.  Meek,  17  id.  220; 
Farwell  v.  Meyer,  35  id.  40 ;  Kerr  v.  Sharp,  83  id.  199 ; 
Matheivs  v.  Hamilton,  23  id.  470. 

6.  The  facts  which  the  court  is  authorized  to  declare 
conclusive  of  the  intention  of  a  party  to  ratify  unauthorized 
acts,  done  in  his  behalf  by  another,  are  such  as  must  be 
inconsistent  with  a  different  intention.  Abbott  v.  May,  50 
Ala.  97 ;  Horton  v.  Towne,  6  Leigh,  47 ;  Crooker  v.  Appleton, 
25  Me.  131. 


Mr.  Theodore  Sheldon,  and  Mr.  S.  W.  Packard,  for  the 
appellees : 

1.  The  execution  of  the  notes  and  trust  deed  was  only  a 
partial  execution  of  the  contract  made  with  Curry  at  the  time 
of  the  sale  to  him.  The  terms  of  sale  also  contemplated  the 
discounting  of  the  notes  and  the  release  of  the  trust  deed,  to 
enable  Curry  to  put  a  building  loan  on  the  property. 

2.  A  written  instrument,  executed  in  part  performance  of 
a  previous  parol  agreement,  does  not  supersede  such  parol 
agreement.  Barker  v.  Bradley,  42  N.  Y.  316,  and  cases  there 
cited;  2  Wharton  on  Evidence,  sec.  1015;  1  Greenleaf  on 
Evidence,  sec.  284  a;  Kirkham  v.  Boston,  67  111.  606;  Court- 
ney v.  Faller,  65  Me.  158. 
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3.  The  release  was  executed  in  pursuance  of  an  agree- 
ment, though  in  parol,  which  constituted  a  part  of  the  terms 
of  the  sale  to  Curry.  It  is,  therefore,  competent  to  show  this 
agreement,  for  the  release  was  executed  in  part  performance 
of  it. 

4.  Mr.  Barbour  knew  of  this  release  shortly  after  it  was 
executed,  and  not  later  than  November,  1875,  and  even  if  it 
had  been  executed  without  his  authority,  his  subsequent  con- 
duct amounted  to  a  ratification.  Story  on  Agency,  sees.  253, 
255 ;  2  Greenleaf  on  Evidence,  sec.  67 ;  Searing  v.  Butler, 
69  111.  575 ;  Williams  v.  Merritt,  23  id.  623 ;  Foster  v.  Bock- 
well,  104  Mass.  167. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Pollock  Barbour, 
against  Henry  I.  Sheldon,  Daniel  N.  Hale,  and  Scottish- 
American  Mortgage  Company,  to  foreclose  a  deed  of  trust 
which  was  executed  June  26,  1875,  by  Elizabeth  W.  Curry, 
and  her  husband,  Llewellyn  Curry,  to  F.  G.  Welch,  trustee, 
on  certain  property  in  Chicago,  to  secure  the  payment  of  four 
promissory  notes,  of  $2540  each,  payable  to  the  order  of  the 
complainant,  in  one,  two,  three  and  four  years.  The  bill 
prayed  that  the  trust  deed  be  declared  a  first  lien  on  the 
premises ;  that  if  a  release  deed  has  been  made  by  the 
trustee,  it  be  canceled  and  held  for  naught ;  that  com- 
plainant be  allowed  a  decree  of  foreclosure,  and  such  other 
or  different  relief  as  is  meet.  All  of  the  defendants  joined  in 
an  answer  to  the  bill,  to  which  a  replication  was  filed.  On 
the  12th  day  of  June,  1877,  defendant  Scottish- American 
Mortgage  Company  filed  a  cross-bill  to  foreclose  two  trust 
deeds,  of  $2500  each,  made  by  the  Currys,  July  1,  1875,  on 
two  of  the  lots  contained  in  complainant's  deed  of  trust, 
claiming  that  the  deed  of  trust  made  by  the  Currys  to  com- 
plainant had   been  duly   released,   and    the    deed  of  trust 
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described  in  the  cross-bill  was  the  first  lien  on  the  property. 
An  answer  and  replication  having  been  filed,  a  hearing  was 
had  on  the  evidence,  which  resulted  in  a  decree  dismissing 
the  original  bill,  and  a  decree  in  favor  of  complainant  in  the 
cross-bill. 

It  appears  from  the  testimony,  that  the  six  lots  involved  in 
this  litigation  originally  belonged  to  the  complainant,  who 
resided  in  the  State  of  Kentucky.  The  lots  were  vacant  and 
unimproved.  On  the  26th  day  of  June,  1875,  Elizabeth  W. 
Curry  purchased  the  property  from  Davidson  &  Welch,  who 
resided  in  Chicago,  and  were  agents  of  the  complainant. 
The  price  agreed  to  be  paid  was  $10,160,  payable,  $2540  in 
one,  two,  three  and  four  years.  Davidson,  who  had  a  power 
of  attorney  to  sell  and  convey,  executed  the  deed  to  Mrs. 
Curry,  and  to  secure  the  purchase  money,  she,  on  the  26th 
day  of  June,  executed  a  deed  of  trust  to  F.  G-.  Welch  on  the 
property.  The  deed  and  trust  deed  were  placed  upon  record. 
On  the  24th  day  of  July,  Welch,  the  trustee,  executed  and 
placed  upon  record  a  release  of  the  trust  deed  which  secured 
the  payment  of  complainant's  notes.  If  the  deed  of  trust  was 
released  by  Welch  without  any  authority  from  Barbour,  and 
the  act  was  never  sanctioned  or  ratified  by  him,  it  is  apparent 
that  the  mortgage  company  could  not  hold  the  property  as 
against  complainant's  deed  of  trust. 

But  it  is  claimed  by  the  mortgage  company  that  the  release 
of  the  trust  deed  by  Welch  was  done  in  pursuance  of  the 
terms  of  sale  to  Curry,  and  with  Barbour's  assent  and  ap- 
proval. At  the  time  Curry  purchased  the  property,  it  was 
understood  and  agreed  that  she  should  erect  a  brick  building 
on  each  one  of  the  lots.  It  was  also  expected  that  she  would 
procure  a  loan  on  the  property  to  enable  her  to  erect  the 
buildings,  as  she  had  not  the  means  of  her  own.  Curry  tes- 
tified:  "The  purchase  was  upon  the  terms  that  I  was  to 
have  the  ground — 116  feet — for  $10,160,  on  four  years'  time, 
at  eight  per  cent,  four  notes  to  be  given  by  my  wife,  for  $2540 
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each,  due  in  one,  two,  three  and  four  years,  secured  by  trust 
deed.  I  was  to  be  allowed  a  release  of  the  trust  deed  at 
once,  to  enable  me  to  borrow  money  on  the  property,  and 
give  a  first  lien  to  secure  the  loan,  with  which  to  pay  said 
purchase  money,  and  build  a  brick  block,  it  having  been 
agreed  that  the  four  notes  should  be  discounted  to  me  at  one 
and  a  half  per  cent  per  month.  The  terms  of  that  purchase 
were  not  complied  with.  It  was  agreed  that  the  purchase 
price,  some  $7500  of  the  notes,  should  not  be  exacted  in 
one  sum,  for  I  ascertained,  and  explained  to  Davidson  & 
Welch,  that  the  mortgage  company  would  only  pay  it  to  me 
in  installments, — $5000  down,  $5000  when  the  building  was 
up  to  the  first  story,  and  $5000  when  completed.  I  had  con- 
tracted the  loan  of  that  company,  and  it  was  agreed  that  of 
the  first  $£>000  Barbour  should  have  about  half,  the  balance 
to  be  loaned  or  advanced  to  me  to  carry  the  building  up  to 
the  point  where  I  should  draw  another  $5000  installment, — 
all  which  was  a  part,  really,  of  the  contract  of  sale  by  Bar- 
bour. Finally,  in  pursuance  of  the  agreement  recited,  the 
land  was  deeded  by  Lyne  S.  Davidson  to  my  wife,  on  June 
26,  1875,  she  giving  back  a  trust  deed  to  F.  G.  Welch,  trustee, 
to  secure  her  four  notes.  Afterwards,  on  July  25,  1875, 
Welch,  in  pursuance  of  the  agreement,  released  to  my  wife. 
This  release  being  put  of  record,  enabled  me  to  borrow  of  the 
mortgage  company,  which  I  did  on  July  29,  1875,  on  which 
day  that  company  paid  me  the  first  installment." 

In  regard  to  the  terms  of  the  sale,  the  evidence  of  Curry 
seems  to  be  corroborated  by  Welch,  who  testified :  "At  the 
time  of  the  sale,  Mrs.  Curry  did  not  claim  to  have  the  money 
to  erect  the  buildings.  It  was  agreed  that  she  should  put  a 
building  loan  on  the  property,  and  out  of  that  money  the 
land  should  be  paid  for,  she  reserving  the  right  to  discount 
the  notes  at  one  and  a  half  per  cent  per  month.  It  was 
agreed  that  the  trust  deed  securing  the  purchase  money  should 
be  released,  in  order  to  enable  her  to  put  a  first  mortgage  on 


126  Barbour  v.  Mortgage  Co.  et  al.  [March 

Opinion  of  the  Court. 

the  property  for  a  building  loan,  and  to  raise  purchase  money. 
She  would  not  have  purchased  upon  any  other  terms." 

If  the  evidence  of  Welch  is  at  all  reliable,  Barbour  knew 
that  by  the  contract  under  which  Mrs.  Curry  purchased,  the 
deed  of  trust  was  to  be  released.  Upon  this  point  he  testi- 
fied :  "After  Phoenix  and  Warren  failed  to  come  to  time,  I 
told  Mr.  Barbour  I  had  found  another  purchaser  in  Mrs. 
Curry,  and  I  explained  to  him  how  Mrs.  Curry  was  to  pay : 
first,  discounting  the  notes  at  one  and  a  half  per  cent ;  second, 
releasing  the  trust  deed  and  placing  a  building  loan  upon  the 
lots, — and  he  consented."  Phoenix  and  Warren  had  pre- 
viously purchased  the  property  under  a  written  contract,  but 
were  not  able  to  comply  with  the  terms  of  purchase. 

From  Barbour's  own  evidence  it  looks  reasonable  that  the 
property  was  to  be  released  from  the  trust  deed.  He  testified : 
"This  sale  of  the  property  was  done  under  a  pressing  neces- 
sity to  raise  money,  and  the  sale  was  made,  and  the  parties 
promised  to  get  a  mortgage  and  raise  money,  and  pay  me 
before  these  notes  matured,  and  that  was  the  reason  the 
notes  were  left  here,  because  I  expected  and  hoped  that  in 
a  short  time  they  would  make  or  consummate  this  arrange- 
ment, and  I  would  come  up  and  get  my  money,  and  sign  the 
notes  and  all  the  papers  that  were  necessary." 

How  could  Mrs.  Curry  raise  money  by  mortgage  on  the 
property,  unless  the  Barbour  deed  of  trust  was  released  ?  It 
was  beyond  her  power  to  do  so,  for  the  reason  the  amount 
named  in  the  deed  of  trust  was  the  full  value  of  the  property, 
and  more  than  its  value  in  cash,  as  we  may  conclude  from 
the  fact  that  Barbour  was  willing,  and  agreed,  to  accept 
$7500  in  full  for  the  amount  of  the  deed  of  trust.  There  was 
no  way  in  which  money,  could  be  raised  by  Mrs.  Curry,  unless 
Barbour's  deed  of  trust  was  released.  Davidson,  with  whose 
testimony  complainant  finds  no  fault,  says  Barbour  knew  the 
notes  were  to  be  discounted,  but  did  not  know  at  what  rate. 
He  acquiesced  in  the  agreement,  and  said  it  was  all  right, 
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in  order  to  get  cash.  Indeed,  the  plan  which  had  been 
adopted  to  raise  money  to  meet  Barbour's  pressing  demands 
seemed  quite  plausible.  The  contractor  had  agreed  with 
Curry  to  erect  the  six  buildings  for  $7500  in  cash  and  four 
of  the  lots,  subject  to  the  mortgage  of  the  mortgage  com- 
pany of  $2500  on  each  lot.  The  mortgage  company  had 
agreed  to  advance  $15,000  on  the  property  as  the  buildings 
progressed,  in  installments  of  $5000  each.  Barbour  had 
agreed  to  discount  his  notes  at  one  and  a  half  per  cent  per 
month,  and  take  a  net  sum  of  $7500  in  full  of  his  claim. 
In  order  to  consummate  this  arrangement,  the  first  thing  to 
be  done  was  to  release  the  Barbour  deed  of  trust,  and  the 
arrangement  was  so  plausible  that  it  is  not  surprising  his 
agents  consented  to  it,  and  he,  too,  fell  in  with  the  plan. 
When  the  situation  of  all  the  parties  is  considered,  the 
probability  of  the  truth  of  Welch's  evidence,  in  which  he 
says,  "I  explained  to  him  how  Mrs.  Curry  was  to  pay:  first, 
discounting  the  notes  one  and  a  half  per  cent ;  second, 
releasing  the  trust  deed  and  placing  a  building  loan  on  the 
lots, — and  he  consented, "  is  much  strengthened. 

Doubtless  Barbour  expected  that  the  transaction  would  be 
closed  up  in  such  a  manner  that  he  would  not  meet  with  loss, 
but  at  the  same  time  it  seems  evident  from  the  testimony 
that  his  agents  were  clothed  with  authority  to  manage  the 
matter  as  they  deemed  best,  including  authority  to  release 
the  deed  of  trust.  He  testified :  "I  suppose  Davidson  knew 
that  I  was  selling  the  property  to  get  money  to  pay  a  debt 
here.  *  *  *  As  to  the  particular  steps  they  went  through 
in  the  matter,  I  just  relied  on  Mr.  Davidson  to  take  care  of 
it,  as  I  was  absent."  Q.  "You  rather  trusted  to  your  agents, 
and  expected  them  to  look  after  it?"  A.  "That  was  the 
reason  these  notes  were  left  in  their  safe,  because  I  expected 
them  soon  to  be  taken  up."  Q.  "You  trusted  them  in  their 
possession,  and  to  arrange  the  matter  so  you  would  be  per- 
fectly safe  and  secure?"     A.     "I   did."     Now,   if  the  com- 


128  Barbour  v.  Mortgage  Co.  et  at.  [March 


Opinion  of  the  Court. 


plainant  trusted  the  entire  arrangement  of  this  matter  with 
his  agents,  and  they  erred  in  judgment,  and  in  consequence 
he  suffered  a  loss,  he,  and  he  alone,  must  bear  the  loss.  It 
can  not  fall  upon  the  mortgage  company,  who  acquired  in 
good  faith  a  lien  on  the  property,  acting  upon  the  faith  of 
what   had  been  done  by  complainant's  agents. 

But  even  if  Barbour  did  not  authorize  Welch  to  release  the 
deed  of  trust, — if  he  subsequently,  upon  being  informed  of  the 
act,  ratified  it, — he  will  be  bound  by  such  ratification,  and 
the  release  will  be  regarded  as  valid  as  if  it  had  in  the  first 
instance  been  authorized.  The  fact  that  Welch  was  duly 
and  properly  appointed  a  trustee  in  the  deed  of  trust,  is  not 
disputed.  By  the  terms  of  the  deed  he  was  the  trustee  and 
agent  of  Barbour,  and  if  in  his  capacity  as  agent  he  exceeded 
his  authority,  Barbour  was  bound  to  repudiate  such  unau- 
thorized act  at  once.  He  had  no  right  to  lie  by  in  silence, 
and  wait  until  third  parties  had  advanced  large  amounts  of 
money  upon  the  faith  of  what  his  agent  had  done,  and  then 
undertake  to  repudiate  the  act  as  unauthorized.  Honesty 
and  fair  dealing  required  Barbour  to  act  at  once  upon  receiv- 
ing information  of  the  unauthorized  act.  of  his  agent.  Sear- 
ing v.  Butler,  69  111.  575,  and  cases  there  cited. 

The  release  was  executed  July  25,  1875,  and  placed  upon 
record.  It  appears  from  the  evidence  that  Barbour  was  in 
Chicago  on  the  5th  clay  of  November,  1875,  stopped  at  the 
Grand  Pacific  Hotel,  and  remained  several  days.  At  this 
time  the  work  on  the  buildings  was  suspended,  and  had  been 
suspended  for  some  time,  and  was  not  resumed  until  the 
latter  part  of  November,  when  the  final  arrangement  was 
consummated  between  Davidson  &  Welch,  Curry,  and  Hall, 
under  which  Hall  obtained  a  deed  for  four  of  the  houses 
and  lots,  Barbour  two,  subject  to  a  mortgage  on  each  for 
$2500,  and  Hall  agreed  to  go  on  and  complete  the  buildings. 
When  Barbour  was  in  Chicago  at  this  time,  the  work  was 
suspended.     Welch  testified  that  he  took  Barbour  out  in  his 
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buggy  to  see  the  buildings,  at  which  time  he  thinks  he 
explained  fully  to  him  this  arrangement,  and  he  says  :  "My 
recollection  is  he  assented  to  it. "  Barbour,  however,  denies 
that  he  knew  of  the  release  and  the  arrangement  mentioned 
by  Welch,  until  after  the  buildings  were  completed,  in  1876, 
but  his  evidence  upon  this  point  is  not  satisfactory.  Upon 
page  17  of  the  abstract  he  says : 

"My  visits  to  Chicago  were  quite  seldom, — irregular, — just 
as  I  had  business  to  call  me.  I  keep  no  dates.  I  generally 
went  first  to  see  Mr.  Davidson ;  think  he  was  stopping  at  the 
Palmer  House.  I  never  saw  the  buildings  after  they  were  up 
to  the  first  story,  until  they  w7ere  about  completed.  I  was 
standing  in  the  street  looking  at  the  buildings  when  Welch 
first  told  me  of  the  release.  There  was  not  a  soul  working 
on  them,  but  I  think  there  was  a  good  deal  of  material  round 
there." 

Q.  "Did  Mr.  Welch  explain  to  you  why  the  workmen  were 
not  going  on  with  the  buildings  ? " 

A.  "He  told  me  there  was  some  difficulty  about  raising 
means  to  prosecute  the  work. " 

Q.  "Did  he  say  anything  to  you — did  he  explain  to  you 
that  the  mortgage  company  had  refused  to  make  any  more 
advances?" 

A.     "At  the  time  the  buildings  were  up  to  the  first  story?" 

Q.     "Yes." 

A.  "Well,  that  is  what  Mr.  Davidson  and  Mr.  Welch  both 
told  me,  that  there  was  some  difficulty  about  that.  It  was 
Mr.  Davidson  that  went  out  with  me  when  I  first  saw  the 
buildings." 

Q.     "It  was  not  Mr.  Welch?" 

A.     "When  the  buildings  were  up  to  the  first  story?" 

Q.     "Yes." 

A.     "No,  sir." 

Q.     "You  were  confused  about  the  time,  then?" 

A.     "Well,  I  may  be  mistaken." 

9—102  III. 
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This  evidence  seems  to  corroborate  Welch.  On  this  occasion 
Barbour  admits  that  he  was  at  the  buildings  with  Welch, — 
that  they  were  not  completed.  The  work  was  suspended,  and 
a  large  quantity  of  material  on  the  ground.  This  was  doubt- 
less in  November, — the  time  referred  to  by  Welch.  It  could 
not  have  been  later  than  November,  1875,  because  there  was 
no  suspension  of  the  work  after  the  consummation  of  the 
final  contract  in  November.  After  that  time  the  work  pro- 
gressed without  intermission  until  it  was  completed,  about 
the  1st  of  May,  1876.  Now,  if  Barbour  knew  of  the  release  in 
November,  1875,  and  took  no  steps  whatever  to  repudiate  the 
act  until  the  commencement  of  this  suit,  in  1877,  his  silence 
for  so  long  a  time  must  be  regarded  as  an  acquiescence  in 
and  ratification  of  the  act  of  his  trustee  and  agent,  Welch. 

The  decision  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Uzziel  P.  Smith  et  ah 

v. 

Asahel  H.  Heath. 

Filed  at  Ottawa  January  18,  1882—  Rehearing  denied  March  Term,  1882. 

1.  Moktgages— platting  mortgaged  premises  into  town  lots — release  of 
the  lots  by  mortgagee — effect  upon  easements  connected  therewith.  A  mort- 
gagor can  not  make  a  donation  of  any  part  of  the  mortgaged  premises,  to  the 
public  or  otherwise,  unless  the  mortgagee  joins  with  him;  but  the  mortgagee 
may  be  bound  by  his  express  consent  thereto,  by  acts  equivalent  to  a  posi- 
tive donation,  or  by  way  of  estoppel,  and  his  assent  may  be  implied  from  his 
making  no  objection,  and  his  subsequent  acts  made  in  reference  thereto. 

2.  Where  the  mortgage  expressly  provides  for  the  making  of  a  subdivision 
of  the  mortgaged  premises  into  lots  whenever  the  mortgagor  shall  deem  it 
advisable,  the  consent  of  the  mortgagee  will  be  implied  to  laying  out  the 
usual  streets  and  alleys,  and  when  so  laid  out  he  will  be  bound  by  the  act. 

3.  An  agreement  by  a  mortgagee  for  the  mortgagor  to  subdivide  the  land 
mortgaged,  into  lots,  and  to  release,  on  the  request  of  the  mortgagor,  any  one 
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or  more  of  such  lots  on  payment  to  him  of  a  stipulated  sum  per  front  foot 
thereof,  is  to  be  treated  also  as  an  agreement  to  release  his  mortgage  on 
the  streets  and  alleys  adjacent  to  the  lots,  and  designated  on  the  plat  as 
streets  and  alleys. 

4.  Same — as  to  an  ornamental  square  laid  off  on  the  plat  of  lots.  In 
this  case,  the  mortgagor,  with  the  consent  of  the  mortgagee  expressed  in  the 
mortgage,  laid  out  the  mortgaged  premises  into  lots,  the  lots  fronting  upon 
an  oblong  space  called  a  square,  which  was  also  a  part  of  the  mortgaged 
lands,  with  no  street  between  the  lots  and  the  square.  The  square  was 
named  "Aldine  Square,"  and  marked  "private"  on  the  plat,  which  was 
duly  prepared,  acknowledged  by  the  mortgagor,  and  recorded,  and  the  mort- 
gagee released  all  of  the  lots  from  his  mortgage.  Various  persons  had 
purchased  lots  in  view  of  such  square  being  an  easement  to  their  lots: 
Held,  that  the  mortgagee  was  estopped  from  foreclosing  his  mortgage  as 
to  such  square,  for  the  satisfaction  of  an  unpaid  portion  of  the  debt  secured 
by  the  mortgage,  although  the  land  had  not  been  subdivided  and  platted  in 
exact  accordance  with  his  written  consent,  he  having  full  knowledge,  how- 
ever, of  all  the  facts  when  he  made  the  releases  of  the  lots. 

5.  In  such  case,  when  the  mortgagee  adopted  the  plat  by  acting  upon  it 
with  full  knowledge,  and  making  releases  of  the  lots  by  the  numbers  by 
which  they  were  designated  on  such  plat,  this,  after  the  sale  of  lots  to  others, 
would  obviate  any  objection  on  his  part  that  the  mortgaged  premises  were 
not  subdivided  according  to  his  express  written  assent,  and  would  amount  to 
a  ratification  of  the  subdivision  as  actually  made.  Parties  purchasing  would 
have  the  right  to  rely  on  admissions  thus  shown  by  his  conduct  and  acts. 

6.  Dedication — easement — of  the  character  of  use  to  which  land  may 
be  dedicated.  Under  our  statute  there  may  be  a  donation  to  the  public  or  to 
any  individuals,  by  a  plat  subdividing  land  into  lots,  and  where  a  square  is 
designated  on  such  plat,  marked  "private,"  and  lots  are  made  to  front  on  the 
same,  the  word  "private"  will  indicate  that  the  square  is  donated  for  the  use 
of  individuals  who  might  thereafter  become  the  owners  of  such  lots,  and  not 
to  the  public,  and  after  the  sale  of  such  lots  by  the  plat,  the  grant  of  the 
square  will  become  irrevocable. 

7.  There  is  no  reason  why  a  square  in  front  of  lots  may  not  be  regarded 
the  same  as  an  ordinary  street  would  be,  as  affording  an  easement  in  favor  of 
parties  interested  in  the  abutting  lots.  The- fact  that  it  is  larger  and  wider 
than  an  ordinary  street,  and  of  a  different  shape,  and  is  made  attractive  by 
the  planting  of  shrubbery  and  flowers  for  ornamentation,  makes  it  none  the 
less  an  easement,  in  the  strictest  sense. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  George  Gardner,  Judge,  presiding. 
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Brief  for  the  Appellants. 

Messrs.  Palmer  &  Durkee,  for  the  appellants : 

It  is  unimportant  to  determine  where  the  fee  in  the  square 
is.  If  the  lot  owners  are  entitled  to  have  the  square  kept  open 
for  use,  it  is  sufficient.  Merely  a  question  of  private  right  is 
involved.  Z earing  v.  Raber,  74  111.  411;  Van  Meter  Y.Hank- 
inson,  2  Whart.  309;  Seldenv.  Williams,  9  Watts,  12;  Gridley 
v.  Hopkins,  84  111.  531 ;  Smith  v.  Town  of  Flora,  64  id.  93 ; 
Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill,  412;  2  Smith's 
Leading  Cases,  154,  167. 

It  is  not  at  all  necessary  that  the  owner  should  part  with 
the  title  which  he  has,  for  dedication  has  respect  to  the 
possession,  and  not  the  permanent  estate.  Rees  v.  City  of 
Chicago,  38  111.  337;  Zearing  v.  Raber,  74  id.  411. 

As  to  the  distinction  between  a  dedication  and  an  ease- 
ment, see  Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill,  407; 
Pomeroy  v.  Mills,  3  Vt.  279. 

Lot  owners  have  an  easement  over  the  square,  whether  the 
square  is  public  or  private.  Childs  v.  Chappell,  5  Seld.  254; 
Lewis  v.  Beattie,  105  Mass.  411 ;  Washburn  on  Easements,  pp. 
243-232 ;  Indianapolis,  Bloomington  and  Western  R.  R.  Co. 
v.  Hartley,  67  111.  442 ;  Leach  v.  Waugh,  24  id.  230 ;  Bate- 
man  v.  Buck,  14  Eng.  L.  &  E.  73;  3  Kent,  432,  note,  433, 
434 ;  Gebhardt  v.  Reeves,  75  111.  307 ;  City  of  Cincinnati  v. 
Lessee  of  White,  6  Pet.  431 ;  Neiv  Orleans  v.  United  States, 
10  id.  710 ;  People  v.  Jackson,  7  Mich.  450;  Conners  v.  New 
Albany,  1  Blackf.  45 ;   Goddard  on  Easements,  264. 

Not  important  that  a  street  should  be  opened  or  plat 
recorded.  Trustees  v.  Walsh,  57  111.  368 ;  Zearing  v.  Raber, 
74  id.  411. 

Plat  becomes  part  of  deed,  and  if  not  referred  to  may  be 
connected  by  parol  evidence.  Trustees  v.  Walsh,  57  111.  368; 
Noonan  v.  Lee,  2  Blackf.  499. 

Dedication  presumed,  as  grantor  obtained  enhanced  price, 
and  this  latter  presumption  can  not  be  contradicted  by  parol 
proof.      Wymanv.  Mayor,  etc.  11  Wend.  487;  Waugh  v.  Leech, 
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2S  111.  492;  United  States  v.  Chicago,  7  How.  185;  2  Smith's 
Leading  Cases,  154. 

Appellee  is  estopped,  legally  and  equitably,  by  his  acts  and 
gross  ladies.     Field  v.  Carr,  59  111.   200 ;   Carter  v.  City,  etc. 

4  Ohio,  347  ;  Washburn  on  Easements,  243  ;  Child  v.  Chappell, 

5  Seld.  254;  Fisher  v.  Beard,  32  Iowa,  356;  Mayor  v.  Coun- 
cil of  Macon,  12  Ga.  243 ;  Canal  Trustees  v.  Haven,  11  111. 
556;  Dimon  v.  People,  17  id.  416;  llees  v.  Chicago,  38  id. 
322;  Corbett  v.  Narcross,  35  N.  H.  115;  Heard  v.  Hall,  16 
Pick.  457. 

Mr.  Francis  Adams,  and  Mr.  John  P.  Wilson,  also  for  the 
appellants : 

Appellee  is  estopped  by  his  acts  and  releases  from  assert- 
ing any  lien  upon  Aldine  Square  as  against  the  parties  own- 
ing the  lots  fronting  on  the  square.  People  v.  Brown,  67  111. 
435 ;  Knoebel  v.  Kircher,  33  id.  315 ;  Baker  v.  Pratt,  15  id. 
571 ;  Mills  v.  Graves,  38  id.  465 ;  Smith  v.  Newton,  38  id. 
235 ;  International  Bank  v.  Bowen,  80  id.  545 ;  Higgins  v. 
Ferguson,  14  id.  270;  Morgan  v.  Railroad  Co.  96  U.  S.  716; 
Bank  of  United  States  v.  Lee,  13  Pet.  107. 

By  the  plat  made  in  May,  1874,  the  square  was  dedicated 
to  the  owners  of  the  abutting  lots  for  a  park.  Morgan  v. 
Railroad  Co.  96  U.  S.  716;  Eev.  Stat.  1845,  ch.  25,  sec.  21; 
Godfrey  v.  City  of  Alton,  12  111.  29  ;  City  of  Columbus  y.  Dahn, 
36  Ind.  330 ;  City  of  Cincinnati  v.  Lessee  of  White,  6  Pet. 
431;  Holder  v.  Cold  Spring,  24  N.  Y.  474;  Rowan's  Exrs.  v. 
Town  of  Portland,  8  B.  Mon.  232. 

By  releasing  the  lots  in  the  subdivision,  Heath  has  released 
all  rights  appurtenant  to  such  lots,  among  which  is  the  right 
to  the  use  of  the  square.  Hagen  v.  Inhabitants  of  West  Hobo- 
ken,  23  N.  J.  Eq.  354. 

It  is  well  established  law  that  the  owner  of  property  may 
recognize  a  plat  or  subdivision  made  by  another  of  his  prop- 
erty,  by  making  conveyances  of  lots  in  such  subdivision,  and 
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that  the  owner  thereby  becomes  bound  by  the  subdivision. 
Gridley  v.  Higgins,  84  111.  528  ;  Smith  v.  Town  of  Flora,  64  id. 
93;  Zearing  v.  Baber,  74  id.  409;  Field  v.  Carr,  59  id.  198. 

Messrs.  Holden  &  Fabson,  for  the  appellee : 

Acts  relied  upon  as  an  estoppel  must  evidence  an  intention 
to  dedicate.  Warren  v.  Jacksonville,  15  111.  236;  Kelly  v. 
Chicago,  48  id.  388;  Godfrey  v.  City  of  Alton,  12  id.  29; 
Marcy  v.  Taylor,  19  id.  634;  City  of  Chicago  v.  Wright,  69 
id.  328 ;  Gentleman  v.  Soule,  32  id.  272 ;  Princeville  v.  Auten, 
77  id.  325 ;  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v. 
Joliet,  79  id.  25;  Manly  v.  Gibson,  13  id.  312;  Princeton  v. 
Templeton,  71  id.  68  ;  Proctor  v.  Lewiston,  25  id.  153 ;  Man- 
rose  v.  Parker,  90  id.  581 ;  Rees  v.  City  of  Chicago,  38  id. 
322. 

Where  a  party  has  only  a  lien  upon  a  parcel  of  land,  and 
his  lien  is  of  record,  and  is  by  such  record  notice  of  his  rights, 
no  dedication  by  the  owner  can  operate  against  the  lien  by 
way  of  estoppel.  Hoole  v.  Attorney  General,  22  Ala.  195 ; 
Marston  v.  Brackett,  9  N.  H.  336 ;  McMannis  v.  Butler,  49 
Barb.  176 ;  Bigelow  v.  Topliff,  25  Yt.  273 ;  Bigelow  on  Estop- 
pel, (2d  ed.)  pp.  467,  476 ;  Herman  on  Estoppel,  sees.  430, 
435 ;  2  Smith's  Leading  Cases,  (5th  Am.  ed.)  619,  642,  646, 
660-663;  Story's  Eq.  Jur.  (12th  ed.)  sec.  1537;  3  Washburn 
on  Beal  Prop.  75 ;  4  Kent's  Com.  (9th  ed.)  p.  261 ;  Odlin  v. 
Gove,  41  N.  H.  465;  Gray  v.  Bartlett,  20  Pick.  186;  Tongue's 
Lessee  v.  Nutwell,  17  Md.  212;  Bales  v.  Perry,  51  Mo.  449; 
Dessaunnier  v.  Murphy,  22  id.  95 ;  Sahler  v.  Signer,  44  Barb. 
606 ;  Hill  v.  Epley,  31  Pa.  St.  332 ;  Rennie  v.  Young,  2  DeG. 
&  Jones,  136;  Green  v.  Cross,  45  N.  H.  575;  Mills  v.  Graves, 
38  111.  465. 

A  private  right  of  way  or  easement  can  not  be  acquired  by 
dedication.  Goddard  on  Easements,  263 ;  Washburn  on 
Easements,  (2d  ed.)  129,  175  ;  Illinois  Central  R.  R.  Co.  v. 
Indiana  and  Illinois   Central  R.  R.  Co.  85  111.  211 ;   Com.  v. 
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Newbury,  2  Pick.  51 ;  Roberts  v.  Karr,  1  Campbell,  262 ;  State 
v.  Strong,  25  Me.  297;  Carpenter  v.  Gwynn,  35  Barb.  395; 
McWilliams  v.  Morgan,  61  111.  92 ;  Illinois  Ins.  Co.  v.  Little- 
field,  67  id.  368 ;  Proctor  v.  Lewiston,  25  id.  153. 

One  out  of  possession  is  not  bound  by  dedicatory  acts  of 
others.  Hoole  v.  Attorney  General,  22  Ala.  190 ;  Goddard  on 
Easements,  p.  160;  Winship  v.  Hudspeth,  10  Exch.  5;  Baxter 
v.  Taylor,  4  Barn.  &  Ad.  72 ;  Arkwright  v.  Gell,  5  M.  &  W. 
203;  Webb  v.  Bird,  13  Com.  B.  (N.  S.)  841;  City  of  Hanni- 
bal v.  Draper,  36  Mo.  337. 

The  equitable  estoppel  ordinarily  arising  from  lying  by  and 
permitting  valuable  improvements  to  be  made  without  objec- 
tion, does  not  arise  where  such  expenditures  are  made  with 
the  knowledge  of  a  record  title,  and  especially  where  the 
estoppel  is  sought  to  be  enforced  against  a  mortgage  only. 
Bigelow  on  Estoppel,  (2d  ed.)  467,  476 ;  Herman  on  Estop- 
pel, sees.  430,  435 ;  2  Smith's  Leading  cases,  (5th  Am.  ed.) 
619,  642-646,  660-663;  Story's  Eq.  Jur.  (12th  ed.)  sec. 
1537;  OdlbiY.  Gove,  41  N.  H.  465;  Marston  v.  Brackett,  9 
id.  336;  Gray  v.  Bartlett,  20  Pick.  186;  Tongue's  Lessee  v. 
Nutwell,  17  Md.  212 ;  Bales  v.  Perry,  51  Mo.  449 ;  Dessaun- 
nier  v.  Murphy,  22  id.  103;  Sahler  v.  Signer,  44  Barb.  615; 
Rennie  v.  Young,  2  DeG.  &  Jones,  136 ;  Green  v.  Cross,  45 
N.  H.  586 ;  Hoole  v.  Attorney  General,  22  Ala.  195 ;  Bigelow 
v.  Topliff,  25  Vt.  273 ;  Mills  v.  Grams,  38  111.  465 ;  Scott  v. 
The  State,  1  Sneed,  (Tenn.)  629 ;  Hill  v.  Epley,  31  Pa.  St. 
332 ;  3  Washburn  on  Beal  Prop.  75 ;  4  Kent's  Com.  (9th  ed.) 
p.  261 ;  McMannis  v.  Butler,  49  Barb.  176. 

A  gratuitous  grantee  can  not  claim  by  estoppel.  A  releasee 
of  a  mortgage  is  a  gratuitous  grantee.  The  debt  must  be 
paid.  The  release  of  the  mortgage  is  required  by  statute 
without  fee  or  reward.  Hoole  v.  Attorney  General,  22  Ala. 
195;  Fairley  v.  Fairley,  34  Miss.  18;  Thompson  v.  Thomp- 
son, 9  Ind.  323 ;  Weaver  v.  Lynch,  1  Casey,  449 ;  Goodale  v. 
Scannell,  3  Cal.  827. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  is  to  foreclose  a  mortgage  given  by 
Uzziel  P.  Smith  to  Asahel  H.  Heath,  on  the  5th  day  of  Feb- 
ruary, 1870,  to  secure  the  note  of  Uzziel  P.  Smith,  of  even 
date,  payable  to  the  order  of  Asahel  H.  Heath,  on  or  before 
the  25th  day  of  February,  1875,  for  the  sum  of  $45,000, 
with  interest  thereon  at  the  rate  of  ten  per  cent  per  annum 
after  February  15,  1870,  payable  semi-annually.  Embraced 
in  the  mortgage  were  lots  6,  7,  8,  9  and  10,  and  the  north 
half  of  the  south  half  of  lot  5,  in  block  3,  in  Ellis'  first,  or 
west,  addition  to  Chicago.  Subsequently  the  mortgagor  made 
what  is  known  as  the  "Aldine  Square  subdivision"  of  the 
mortgaged  premises.  A  plat  of  this  subdivision  was  properly 
acknowledged  by  the  mortgagor,  was  certified  by  the  surveyor 
who  did  the  work,  was  approved  by  the  board  of  public  works 
of  the  city,  and  was  recorded  in  Cook  county,  where  the  prop- 
erty is  situated.  In  the  center  of  the  plat  is  shown  a  square, 
called  "Aldine  Square."  Most,  if  not  all,  of  the  lots  of  this 
subdivision  front  on  "Aldine  Square, "  with  an  alley  in  the 
rear.  All  of  the  lots  fronting  on  this  square,  described 
therein  as  represented  on  the  plat,  had  been  released  by  the 
mortgagee,  so  that  all  the  property  described  in  the  mortgage 
was  in  fact  released  before  the  bill  was  filed,  except  the  alleys 
and  "Aldine  Square,"  shown  on  the  plat.  As  complainant 
does  not  ask  a  decree  of  foreclosure  that  would  embrace  any 
of  the  alleys  shown  on  the  plat,  the  controversy  relates 
exclusively  to  "Aldine  Square."  On  the  hearing  in  the 
Superior  Court  a  decree  was  passed  giving  complainant  a 
foreclosure  of  his  mortgage  as  to  "Aldine  Square,"  and  in 
case  the  sum  found  due  him  on  the  note  secured  was  not 
paid  by  a  day  fixed,  it  was  ordered  the  property  be  sold,  as 
is  usual  in  such  cases.  That  decree  was  affirmed  in  the 
Appellate  Court,  and  defendants  bring  the  case  to  this  court 
on  appeal. 
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Prior  to  the  making  of  the  mortgage  it  seems  complainant 
and  Smith  were  joint  owners  of  the  property.  It  had  been 
bought  on  joint  account,  with  a  view  to  speculation,  and  it 
was  agreed  complainant  should  have  back  his  investment, 
with  an  agreed  amount  as  for  profits.  It  was  to  secure  the 
sums  coming  to  him  the  note  and  mortgage  were  taken. 
The  previous  relations  of  the  parties  to  the  property  afford, 
in  some  degree  at  least,  an  explanation  of  their  subsequent 
conduct  in  regard  to  it. 

It  will  be  noticed  the  mortgage  contains  an  express  condi- 
tion in  case  the  mortgagor  should  at  any  time  subdivide  the 
premises  into  lots,  of  as  near  equal  depth  as  may  be,  so  as  to 
make  in  all  one  thousand  feet,  or  thereabout,  frontage  of  the 
same,  complainant  would,  at  his  request,  release  from  the 
mortgage  any  one  or  more  of  such  lots,  upon  payment  to  him 
of  $60  per  front  foot.  In  the  summer  of  1874  Smith  did 
subdivide  the  premises  into  lots.  All  the  requirements  im- 
posed by  the  statute  upon  proprietors  owning  the  fee,  in 
regard  to  laying  out  an  addition  to  a  town  or  city,  seem  to 
have  been  observed  by  the  mortgagor.  The  plat  made  by  the 
surveyor  had  attached  thereto  an  acknowledgment  of  the 
proprietor,  the  certificate  of  the  surveyor  stating  he  had  sub- 
divided the  premises  into  "park,  lots  and  alleys,  which  are 
correctly  represented  on  the  annexed  plat  under  the  title  of 
Aldine  Square  subdivision,"  the  approval  of  the  board  of 
public  works,  and  the  certificate  of  the  recorder  the  plat  had 
been  filed  in  his  office  June  5,  and  recorded  August  5,  1874. 
Near  the  center  of  the  property  surveyed  is  an  oblong  square, 
marked  on  the  plat  "Aldine  Square,"  with  the  word  "private" 
written  underneath.  Otherwise  this  square,  as  represented 
on  the  plat,  is  blank.  No  public  streets  or  drives  are  shown 
on  it.  Looking  on  the  plat,  it  is  seen  all  the  lots  front  on 
this  square,  with  an  alley  of  about  the  usual  width  in  the 
rear,  enclosing  the  square  on  three  sides,  the  other  side  being 
bounded  by  Yincennes  avenue,  a  public  street.     Except  over 
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the  square  there  was  no  way  of  gaining  access  to  the  front 
of  these  lots.  The  lots  appear  to  abut  on  the  line  of  the 
square.  Back  of  the  line  of  the  square,  distant  twenty  feet, 
is  a  dotted  line,  marked  "building  line." 

In  1875  the  mortgagor  made  what  is  called  a  re-subdivision 
of  the  mortgaged  premises,  under  the  title  of  "Aldine  "Square 
re-subdivision."  All  the  forms  observed  in  making  the  origi- 
nal subdivision  were  regarded  in  making  the  re- subdivision. 
Both  plats  are  identical,  except  on  the  latter  one  "Aldine 
Square"  is  marked  "public,"  and  a  public  drive  is  shown 
around  the  square  in  front  of  the  lots,  with  a  single  entrance 
near  the  center,  on  the  line  of  Vincennes  avenue.  It  may  be 
the  certificate  of  the  surveyor  is  not  entirely  accurate  as  to 
the  description  of  the  property  subdivided,  but  that  is  a  mat- 
ter of  no  consequence,  as  the  plat,  which  is  a  matter  of  record, 
corresponds  exactly  with  the  land  actually  surveyed. 

It  is  seen  complainant  expressly  consented  to  a  subdivision 
of  the  mortgaged  premises  into  lots  whenever  the  mortgagor 
should  deem  it  advisable.  Consenting  to  a  subdivision  of 
the  property  into  lots,  implies  a  consenting  to  laying  out  the 
usual  streets  and  alleys,  otherwise  the  contract  would  be 
impracticable  of  execution,  and  would  involve  the  absurdity 
of  subdividing  a  tract  of  land  into  lots  without  any  means  of 
ingress  or  egress.  The  contract  must  have  a  reasonable 
construction  in  this  regard.  Complainant  also  agreed  to 
release,  on  the  request  of  the  mortgagor,  any  one  or  more  of 
such  lots  on  payment  to  him  of  a  stipulated  price  per  front 
foot.  Giving  to  this  part  of  their  contract  a  reasonable  con- 
struction, it  must  be  read  as  an  agreement  also  to  release 
his  mortgage  on  the  streets  in  front  of  the  lots,  that  the  right 
of  ingress  and  egress  might  be  secured.  Construing  the  con- 
tract otherwise,  it  would  be  of  no  advantage  whatever  to  the 
mortgagor.  Besidence  lots  without  streets,  would  of  course 
be  valueless  and  unsalable.  Beleasing  the  lot,  unless  it 
released  also  the  street  in  front  of  it,  would  be  of  no  use  to 


1882.]  Smith  v.  Heath.  139 

Opinion  of  the  Court. 

the  purchaser.  Had  nothing  more  been  done  in  subdividing 
the  mortgaged  premises  into  lots  than  also  laying  out  streets 
and  alleys  of  the  customary  and  usual  width,  it  is  hardly 
probable  it  would  be  insisted  that  releasing  all  the  lots  in  the 
subdivision  did  not  also  release  that  portion  of  the  mortgaged 
premises  designated  as  streets  and  alleys.  The  concession 
of  counsel  is  to  that  extent. 

The  contract,  as  expressed  in  the  mortgage,  would  ordina- 
rily be  understood,  if  the  mortgagor  made  a  subdivision  of  the 
property  into  lots  it  should  be  done  in  the  usual  mode,  by 
making  streets  in  front  of  the  lots  of  the  common  or  usual 
width.  It  is  said  the  premises  were  not  subdivided  in  accord- 
ance with  the  contract  between  the  parties.  That  may  be 
conceded.  Instead  of  adopting  the  usual  plan  of  making  the 
lots  front  on  streets,  the  mortgagor,  in  his  subdivision  of  the 
property,  made  the  lots  front  on  a  court,  or  oblong  square. 
There  was  no  easement  to  the  front  of  the  lots  for  the  benefit 
of  parties  that  might  become  purchasers,  except  over  the 
square  or  court.  No  doubt  this  was  a  wide  departure  from  any 
fair  interpretation  of  the  contract,  but  it  was  entirely  com- 
petent for  complainant  to  consent  to  any  subdivision  of  the 
property  that  might  be  thought  to  be  for  the  best  interests  of 
himself  and  the  mortgagor.  It  is  quite  satisfactorily  proven 
complainant  did  yield  his  assent  to  the  mode  adopted  in 
making  the  first  plat  of  the  ground,  or  what  is  called  the 
"Aldine  Square  subdivision."  Before  it  was  done  he  knew 
the  premises  were  to  be  subdivided  in  that  way.  It  is  con- 
ceded he  saw  the  plat  before  it  was  recorded,  and  it  does  not 
appear  he  made  any  objections  to  the  plan  or  mode  adopted. 
So  far  from  objecting  to  the  plan  of  making  the  subdivision 
by  the  mortgagor,  he  adopted  it  by  acting  upon  it,  and  mak- 
ing releases  of  lots,  under  his  contract  to  do  so,  by  the  num- 
bers by  which  they  were  designated  on  the  plat. 

It  is  not  quite  so  clear  complainant  knew  of  the  "Aldine 
Square  re-subdivision"  at  any  time  before  it  was  recorded. 
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On  this  point  in  the  case  the  evidence  is  conflicting.  Com- 
plainant denies  all  knowledge  of  the  plat  before  it  was 
recorded.  But  it  is  proven  he  made  releases  of  lots  by  refer- 
ence to  the  "Alcline  Square  re-subdivision."  That,  he  says, 
was  done  inadvertently,  without  noticing  the  description 
whether  the  lots  were  described  as  being  in  "Aldine  Square 
subdivision,"  or  in  "Aldine  Square  re-subdivision."  It  was 
his  understanding  he  was  making  the  releases  of  lots  as 
numbered  on  the  original  or  first  plat.  Were  this  a  vital 
point  in  the  case,  it  would  present  a  case  whether  his  inat- 
tention in  this  respect  was  excusable.  Parties  taking  releases 
without  explanation,  and  it  is  not  claimed  any  was  given, 
would  be  justified  in  relying  on  what  he  did  as  what  he 
intended  to  do.  Parties  accepting  releases  of  lots  as  having 
been  made  by  the  plat  of  "Aldine  Square  re-subdivision," 
ought  not  to  suffer  on  account  of  his  inattention,  in  case  loss 
is  to  fall  on  either  party. 

No  great  importance,  however,  need  be  attached  to  the 
difference  in  the  plats  made  by  the  mortgagor,  and  for  that 
reason  no  inquiry  will  be  entered  upon  as  to  his  right  to 
make  the  re-subdivision  of  the  premises.  Under  the  statute 
of  this  State  there  may  be  a  dedication  or  donation  of  land 
to  the  public  or  to  any  individuals,  and  as  reference  is  had 
to  one  plat  or  the  other,  the  donation  in  this  case  is  either 
a  donation  to  the  abutting  lot  owners  or  to  the  public.  It 
may  be  assumed  that  if  Smith  had  been  the  owner  of  the 
fee,  unincumbered,  the  making  of  the  first  plat  under  the 
statute  would  have  been  a  donation  of  Aldine  Square  to 
the  abutting  lot  owners,  and  after  sales  of  lots  by  the  plat 
it  would  have  been  irrevocable.  The  word  "private"  on  the 
plat  simply  indicates  the  square  was  donated  for  the  use  of 
individuals  that  might  thereafter  become  lot  owners  abutting 
on  the  square,  and  not  to  the  general  public.  As  has  been 
seen,  individuals  under  the  statute  may  be  the  recipients  of 
a  donation. 
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No  reason  is  perceived  why  there  may  not  be  an  easement 
in  favor  of  individuals,  or  the  public,  over  a  square  like  this, 
as  over  any  ordinary  street.  That  is  precisely  what  must 
have  been  intended  in  the  donation  of  the  square  in  this 
case.  Because  it  was  to  be  a  place  of  beauty  in  front  of 
dwellings  to  be  erected,  it  is  none  the  less  an  easement,  in  the 
strictest  sense  of  the  term.  A  street  wider  than  usual,  and 
made  attractive  by  the  planting  of  trees,  shrubbery  and 
flowers  on  the  margin,  is  an  easement  in  favor  of  either  the 
public  or  individuals.  The  same  may  be  said  as  to  a  square. 
What  possible  difference  can  it  make  whether  the  land  donated 
for  an  easement  is  in  the  form  of  a  narrow  strip,  or  in  the 
form  of  an  oblong  or  perfect  square?  One  may  be  more 
beautiful  than  the  other,  but  it  is  still  an  easement.  There 
is  no  reason  why  the  square  in  this  case  may  not  be  regarded 
precisely  as  an  ordinary  street  would  be, — as  affording  an 
easement  in  favor  of  parties  interested  in  the  abutting  lots. 

The  question  of  most  difficulty  arising  in  the  case  is 
whether  complainant  is  bound  by  the  donation  of  the  square, 
either  to  individuals  or  the  public,  that  was  unquestionably 
attempted  to  be  made  by  the  mortgagor.  It  seems  clear  that 
he  is.  It  matters  not  how  he  is  bound,— whether  by  acts 
equivalent  to  a  positive  donation  of  the  property,  or  by  way 
of  estoppel. 

It  is  erroneous  to  assume  the  dedication  of  "Aldine  Square" 
is  an  alleged  dedication  by  a  mortgagor.  No  such  thing  is 
insisted  upon,  and  it  is  not  understood  a  mortgagor  could 
make  a  donation  of  any  part  of  the  mortgaged  premises,  to 
the  public  or  otherwise,  unless  the  mortgagee  should  join 
with  him.  This  case  presents  a  donation  of  a  part  of  trie 
mortgaged  premises,  to  individuals  or  the  public,  for  an  ease- 
ment, with  the  implied  or  express  consent  of  the  mortgagee. 
Certainly  that  may  be  done  by  the  joint  action  of  both,  as  in 
them  is  vested  the  fee  and  the  equitable  estate.  Express  con- 
sent was  given  by  the  mortgagee  to  a  subdivision  of  the  mort- 
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gaged  premises  by  the  mortgagor  into  lots,  for  the  purposes  of 
making  sales,  and  by  a  reasonable  construction  of  the  contract 
that  is  equivalent  to  consent  the  usual  streets  and  alleys 
should  be  laid  out  and  dedicated  to  the  public.  No  decree  is 
asked  as  to  that  portion  of  the  property  embraced  in  the 
alleys,  which  accords  with  this  reasonable  interpretation  of  the 
contract.  As  respects  the  departure  from  a  correct  interpre- 
tation of  the  contract  in  laying  out  a  square  for  an  easement, 
instead  of  a  common  street,  as  before  remarked,  complainant, 
before  it  was  done,  knew  such  a  departure  would  be  made, 
and  as  no  objections  were  interposed  then  or  at  any  other 
time,  his  assent  might  reasonably  be  implied.  It  follows, 
then,  the  subdividing  of  the  mortgaged  property,  and  making 
a  plat  of  it  with  a  view  to  sell  lots  by  it,  is  the  joint  action 
of  both  the  mortgagor  and  the  mortgagee,  in  whom  is  the 
whole  title  to  the  property  donated  for  an  easement  to  indi- 
viduals or  the  public.  It  is  true  the  plat  is  not  acknowledged 
by  the  mortgagee,  but  it  was  made  by  the  mortgagor  under  a 
contract  with  him  it  might  be  made,  and  with  whom  he 
advised  concerning  the  making  of  it,  and  having  afterwards 
acted  on  it  by  making  releases  by  it,  he  must  therefore  be 
as  effectually  concluded  by  it  as  if  it  had  been  acknowledged 
by  him.  The  principle  asserted  was  applied  in  Smith  v. 
Flora,  64  111.  93.  In  all  their  subsequent  dealings  with  the 
property,  complainant  recognized  the  plat  as  having  been 
properly  made,  and  in  Gridley  v.  Hopkins,  84  111.  528,  recog- 
nition of  the  plat  by  making  sales  of  lots  by  it  was  held  to 
make  the  plat  obligatory  upon  the  plaintiff,  who  had  not  pre- 
viously consented  to  the  making  of  it.  The  case  in  tiand  is 
a  much  stronger  one  for  the  application  of  the  rule  than  the 
one  cited.  It  is  not  necessary,  to  constitute  a  dedication,  the 
grant  should  be  in  writing.  It  might  be  to  a  body  incapable 
of  taking  by  grant,  in  which  case  a  writing  to  manifest  the 
intention  would  be  impracticable.  Nor  is  the  intention,  so 
essential  to  every  donation,  wanting  in  this  case.     The  alleys 
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were  to  give  an  easement  to  the  rear,  and  the  square  to  the 
front,  of  the  lots.  That  intention  is  conceded  as  to  the  alleys. 
Why  may  it  not  be  affirmed  as  to  the  square  ?  It  would  be 
an  unreasonable  construction  to  put  on  the  transaction,  to 
hold  the  square  was  reserved  as  private  property,  on  which 
buildings  for  manufacturing  and  other  purposes  might  be 
erected  within  twenty  feet  of  the  building  line  of  buildings 
to  be  erected  on  the  lots.  That  would  utterly  destroy  the 
value  of  the  lots  for  residence  property,  and  no  such  folly  will 
be  imputed  to  men  of  any  business  experience.  The  improve- 
ments made  on  the  square  are  inconsistent  with  the  idea  it 
was  private  property,  or  was  ever  to  be  used  for  building  pur- 
poses. The  theory  of  dedication  by  both  mortgagor  and 
mortgagee  is  very  much  strengthened  by  the  fact  it  was 
stipulated  the  lots  to  be  carved  out  of  the  property  should 
have  a  thousand  feet,  or  thereabout,  frontage,  and  that  com- 
plainant was  to  release  lots  on  payment  to  him  of  $60  per 
front  foot,  showing  it  was  the  expectation  of  the  parties  the 
mortgage  indebtedness  would  be  paid  from  the  sale  of  lots, 
and  that  would  operate  as  a  release  of  that  portion  of  the 
property  devoted  to  alleys  and  other  public  grounds.  Had 
complainant  adhered  to  the  contract,  and  sales  had  been 
effected  in  a  reasonable  time,  the  result  anticipated  might 
have  been  realized;  but  he  chose  to  release  lots  without 
insisting  upon  a  compliance  with  the  terms  of  the  contract, 
and  that  was  a  matter  of  his  own  concern. 

Considering  all  the  facts,  this  would  seem  to  be  a  case  for 
the  application  of  the  doctrine  of  estoppel  in  pais.  It  is  the 
assertion  of  no  new  principle,  but  the  practical  application 
of  a  doctrine  often  resorted  to  by  courts  in  the  maintenance 
of  right  and  justice,  and  to  defeat  the  assertion  of  claims  it 
would  be  inequitable  to  allow.  Such  a  defence  arises  out  of 
matter  in  pais,  and  may  consist  of  acts  or  declarations,  or 
both,  of  the  party  against  whom  the  doctrine  is  invoked.  It 
will  be  seen  the  claim  now  put  forth  to  a  mortgage  lien  on 
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the  premises  in  controversy  is  at  variance  with  the  acts  of 
complainant  concerning  it,  and  which  induced  the  action  of 
other  parties,  who  would  be  injuriously  affected  if  he  is  allowed 
to  maintain  his  demand.  A  concise  statement  of  facts  will 
show  how  clearly  the  case  comes  within  the  rule  stated.  It 
is  admitted  complainant  knew  "Aldine  Square,"  although 
marked  "private"  on  the  plat,  was  to  be  improved  and  orna- 
mented, as  is  usual  in  the  case  of  a  public  park.  That  would 
have  been  a  useless  expenditure  of  money  had  it  not  been 
intended  as  an  easement  and  pleasure  grounds  in  front  of 
the  dwellings  to  be  erected  on  the  lots  of  the  subdivision. 
Not  infrequently  he  saw  Smith's  plans  for  dwelling  houses 
around  the  square,  and  looked  them  over  and  discussed  them 
with  him.  The  testimony  of  Smith  is  uncontradicted  that 
complainant  never  expressed  any  dissent,  but  on  the  contrary 
was  in  harmony  with  what  was  being  done.  With  a  view 
to  enable  Smith  to  borrow  money  on  them,  complainant 
released  from  his  mortgage  all  the  lots  fronting  on  Aldine 
Square  by  the  description  given  to  them  on  the  plat.  That 
was  done,  and  with  the  money  borrowed  on  the  lots,  and 
perhaps  other  funds,  the  lots  and  park  were  improved. 
Every  lot  fronting  on  the  square  had  a  brick  dwelling  house 
with  a  stone  front  erected  thereon,  with  the  exception  of 
three  lots,  on  which  a  valuable  stable  was  built.  A  sum 
of  over  $25,000  was  expended  in  the  erection  of  dwelling 
houses,  and  in  the  improvement  of  the  square,  walks  and 
drives,  which  was  elaborately  clone,  with  substantial  orna- 
mentation. All  this  complainant  saw  at  frequent  short 
intervals  while  it  was  being  clone,  and  his  silence  concern- 
ing it  was  a  tacit  approval.  What  was  being  done  evi- 
denced design  and  intention.  This  was  evident  to  any 
one,  and  more  especially  to  one  interested,  as  was  com- 
plainant. Whatever  is  created  or  constructed  manifests 
design,  and  is  easily  read  by  any  one  at  all  observant. 
Certainly  no  one    familiar   with  what  was    being   done   in 
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and  about  this  square  did  not  understand  its  meaning  and 
purpose.  Had  the  mortgagor  and  the  mortgagee  set  forth  in 
a  written  instrument  their  purpose  in  the  ornamentation  of 
this  little  park,  it  would  not  have  been  better  understood 
than  it  was  by  their  acts  done.  While  the  events  to  which 
attention  has  been  directed  were  transpiring,  was  the  time,  if 
the  mortgagee,  who  had  consented  to  the  subdivision  of  the 
mortgaged  property  into  lots  for  sale,  did  not  intend  to  keep 
faith  with  purchasers  whom  his  acts  had  induced  to  buy  lots 
fronting  on  the  square,  when  he  ought  to  have  made  known 
to  them  the  claim  he  now  insists  upon,  in  time  to  have  pre- 
vented loss  on  their  investments.  The  releases  of  lots  from 
the  operation  of  complainant's  mortgage  were  made  with  the 
understanding  and  confident  belief  the  mortgagor  would  be 
able  to  effect  sales  of  lots  to  persons  wishing  to  secure  desira- 
ble homes.  As  was  anticipated  would  be  the  case,  sales  of 
lots  were  effected.  It  was  known  to  complainant  persons 
were  induced  to  buy  at  greatly  enhanced  prices,  on  account 
of  the  beauty  of  the  location, — houses  fronting  on  the  square 
or  court.  Neither  complainant  nor  any  one  else  was  ignor- 
ant of  the  fact  that  unless  the  square  was  kept  open  as  a 
park,  the  lots  fronting  on  it  would  not  be  so  desirable  as 
places  for  residences.  As  complainant  did  not  then  make 
known  the  claim  he  now  insists  upon,  since  others  have 
invested  large  sums  of  money  in  the  lots,  under  the  confident 
belief  his  silence  indicated  that  the  square  would  be  forever 
kept  open  as  an  easement  and  park  for  their  benefit,  he 
ought  not  now  to  be  permitted  to  assert  he  has  a  mortgage 
lien  on  the  square  that  would  require  the  outlay  of  a  large 
sum  of  money  to  remove. 

Great  stress  is  laid  on  the  fact  complainant's  mortgage  was 
a  matter  of  record,  as  affording  notice  to  all  subsequent  pur- 
chasers of  the  lien  created  by  it.  An  inquiry  suggested  by 
counsel  in  this  connection  is,  did  subsequent  purchasers  and 
incumbrancers  concern  themselves  about  the  lien  of  the 
10—102  III 
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mortgage  on  the  property  now  sought  to  be  foreclosed,  or  did 
they  carelessly  neglect  to  see  whether  the  mortgage  was  prop- 
erly released  or  not  ?  It  is  proven  some  of  the  parties  making- 
purchases  relied  on  legal  advice,  to  the  effect  a  release  of  the 
mortgage  on  the  lots  by  reference  to  the  plat  was  also  a 
release  of  the  mortgage  lien  upon  that  portion  of  the  mort- 
gaged property  included  in  the  square  and  alleys,  for  ease- 
ments in  favor  of  the  lot  owners.  Of  course  the  advice  taken 
only  goes  to  the  good  faith  of  the  transactions,  but  there  are 
cases  entitled  to  consideration  that  sustain  the  position  taken. 
The  case  of  Hague  v.  Inhabitants  of  Hoboken,  23  N.  J.  354,  is  a 
case  where  the  mortgagor  laid  out  the  mortgaged  premises  in 
lots  and  blocks,  with  streets,  and  as  to  him  it  was  held,  as 
the  rule  is,  it  was  a  dedication  of  the  streets  to  public  use. 
Afterwards  the  mortgagee  released  some  of  the  lots  from  the 
lien  of  the  mortgage,  which  was  regarded  by  the  court  as  a 
release  of  the  land  to  the  middle  of  the  street,  and  hence  a 
release  of  the  right  of  way  over  the  dedicated  street  that  was 
appurtenant  to  the  lots.  Eemarking  upon  what  the  mort- 
gagee had  done,  the  court  said  the  legal  effect  of  his  release 
was  also  to  release  the  mortgage  as  to  the  streets,  and  the 
reasons  assigned  are,  that  in  making  the  release  he  described 
the  lots  by  their  numbers  laid  clown  on  the  map,  and  that  a 
release  of  the  lots  would  have  been  of  little  use  to  the  pur- 
chasers if  the  mortgagee  could  afterwards  have  shut  up  the 
street  by  which  access  to  them  could  be  had.  The  rule  de- 
clared is  a  reasonable  one,  and  has  its  application  to  the  facts 
of  this  case.  If  the  first  plat  was  not  a  statutory  dedication 
of  "Aldine  Square"  to  the  corporation,  the  fee  remained  in 
the  proprietors  making  the  plat,  subject  to  an  easement,  and 
under  the  decision  of  this  court  a  release,  which  in  this  case 
would  have  the  force  of  a  conveyance,  of  the  lot,  carried  a 
release  of  the  fee  to  the  center  of  the  square  set  apart  for  an 
easement.  On  the  other  hand,  if  it  could  be  treated  as  a 
dedication  to  the  corporation,  it  was  for  the  use  of  the  public 
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as  well  as  for  the  adjacent  lot  owners.  Having  recognized 
the  plat  by  approving  of  it  as.  a  proper  subdivision  of  the 
property,  which  the  mortgagor  was  authorized  to  make,  and 
by  executing  releases  by  it  to  all  lots  fronting  on  the  square, 
complainant  was  as  effectually  bound  by  the  plat  as  was 
the  mortgagor,  and  in  either  case  there  was  a  release  of  the 
square  and  the  alleys  of  the  subdivision  for  the  benefit  of  lot 
owners. 

It  is  inconceivable  that  parties  having  any  business  sense 
would  buy  lots  fronting  on  a  square  or  park,  with  no  street 
between  them,  unless  with  the  positive  assurance  they  were 
buying  with  them  the  privilege  of  the  square  or  park.  That 
they  certainly  had  in  this  case,  from  the  acts  of  both  the 
mortgagor  and  the  mortgagee.  Complainant,  when  he  re- 
leased his  mortgage  on  the  lots  by  their  numbers  on  the 
plat,  must  have  known  parties  were  investing  in  them  on 
the  understanding  he  had  released  his  mortgage  on  the 
square  itself^  and  on  every  principle  of  law  he  ought  to  be 
estopped  to  deny  the  legal  effect  of  what  he  induced  others 
to  believe. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded  to  that  court,  with  directions  to  reverse 
the  decree  of  the  circuit  court,  and  dismiss  the  bill  for  want 
of  equity. 

Judgment  reversed. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  this  judg- 
ment. 
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David  Ogle 

v. 

V.  A.  Turpin  et  al. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Assignee  of  note  secured  by  mortgage — how  far  protected — and  of 
the  mode  of  securing  protection  as  to  the  mortgage  security.  Where  a 
mortgagee,  after  an  assignment  of  the  notes  secured  by  his  mortgage,  acquires 
the  equity  of  redemption,  and  enters  a  formal  release  of  the  mortgage  upon 
the  record,  a  party  taking  a  mortgage  from  him  upon  the  same  premises  with- 
out notice  of  the  assignment  of  the  notes,  will  acquire  a  lien  superior  to  that 
of  the  holder  of  the  assigned  notes. 

2.  There  being  no  presumption  of  law  that  the  payee  of  notes  secured  by 
mortgage  has  transferred  the  same  before  purchasing  the  equity  of  redemp- 
tion from  the  mortgagor,  a  person  taking  a  mortgage  from  the  payee  will  not 
be  held  chargeable  with  notice  that  the  notes  secured  in  the  first  mortgage 
have  been  assigned,  but  he  may  rely  upon  the  record,  as  showing  title  in  his 
mortgagor. 

3.  An  assignee  of  notes  secured  by  mortgage  may  protect  his  equitable 
lien  on  the  mortgaged  premises,  by  taking  and  putting  upon  record  an  assign- 
ment of  the  mortgage,  so  as  to  give  notice  of  his  interest,  and  thereby  prevent 
others  from  being  deceived  by  any  subsequent  satisfaction  entered  of  record 
by  the  mortgagee. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;   the  Hon.  Samuel  M.  Moore,  Judge,  presiding. 

Messrs.  Dent  &  Black,  for  the  appellant : 

The  indorsement  by  Eunyan  of  the  notes  of  Allen,  and  the 
delivery  over  of  the  same,  together  with  the  mortgage, 
operated  to  give  Ogle  all  the  rights  of  an  assignee  of  the 
mortgage.  Keohane  v.  Smith,  99  111.  156;  Swift  v.  Smith, 
102  U.  S.  (12  Otto,)  442;  Vansant  v.  Allmon,  23  111.  31; 
Olds  v.  Cummings,  31  id.  188;  Fryer  v.  Rockefeller,  63  N.  Y. 
276  ;  Crofts  v.  Webster,  4  Eawle,  *242  ;  Mott  v.  Clark,  9  Pa.  St. 
405;  lligney  v.  Lovejoy,  13  N.  H.  247;  Wilson  v.  Kimball, 
27  id.  300. 
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Assignments  of  mortgages  are  not  required  to  be  recorded. 
Walker  v.  Dement,  42  111.  278. 

There  was  no  merger  in  the  case  by  the  conveyance  from 
Allen  to  Kunyan,  nor  is  it  to  be  regarded  as  given  by  way 
of  satisfaction  and  discharge  of  the  mortgage.  Edgerton  v. 
Young,  43  111.  464;  Dunphij  v.  Riddle,  86  id.  22;  Goff  v. 
Benny,  2  Phila.  275;  Campbell  v.  Vedder,  42  N.  Y.  174; 
Purdy  v.  Huntington,  42  id.  (3  Hand,)  334. 

The  circumstances  put  the  parties  upon  inquiry.  Pratt  v. 
Bank  of  Bennington,  10  Vt.  293;  Swift  v.  Smith,  102  U.  S. 
(12  Otto,)  449. 

According  to  the  well- settled  doctrine  of  this  court,  no 
written  assignment  of  the  mortgage  was  necessary  to  be  taken 
by  Ogle,  and  hence  he  was  not  at  fault  or  negligent  in  not 
taking  a  written  assignment.  In  New  York,  as  well  as  in 
this  State,  the  record  of  such  an  assignment  would  be  per- 
mitted, but  there  the  courts  have  held  it  to  be  necessary  only 
with  reference  to  subsequent  purchasers  of  the  mortgage 
itself.  Greene  v.  Warwick,  64  N.  Y.  220  ;  Campbell  v.  Vedder, 
42  id.  (3  Keyes,)  174. 

Messrs.  Dupee  &  Judah,  for  the  appellees : 

In  Pennsylvania  it  was  held,  that  an  assignment  of  a 
mortgage  was  not  "a  conveyance  of  and  concerning  land," 
and  therefore  not  within  the  provisions  of  their  recording 
acts.  Crofts  v.  Webster,  4  Kawle,  255  ;  Mott  v.  Clark,  9  Barr, 
405 ;   Goff  v.  Benny,  2  Phila.  275. 

In  Indiana,  prior  to  the  act  of  1877,  there  was  no  law 
providing  for  the  recording  of  assignments  of  mortgages, 
therefore  the  assignee  in  that  State  is  not  held  chargeable 
with  negligence  in  failing  to  have  his  assignment  recorded. 
McCormick  v.  Bigby,  8  Blackf.  98 ;  Lapping  v.  Buffy  47  Ind. 
50 ;  Hasselman  v.  McComan,  50  id.  443 ;  Bixon  v.  Hunter, 
57  id.  278. 
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In  New  York,  it  seems,  the  recording  of  an  assignment  of 
a  mortgage  is  necessary  only  against  a  subsequent  assignee  of 
the  same  mortgage.  Campbell  v.  Vedder,  40  N.  Y.  (3  Keyes,) 
178 ;  Purdy  v.  Huntington,  42  id.  (3  Hand,)  338 ;  Greene  v. 
Warwick,  64  id.  226. 

The  terms,  "instruments  relating  to  or  affecting  the  title 
to  real  estate,"  and  "other  writings  of  or  relating  to  the  sale, 
conveyance,  or  other  disposition  of  real  estate,  or  any  interest 
therein, "  etc.,  in  our  Eecording  law,  it  seems,  would  include 
and  authorize  the  recording  of  assignments  of  mortgages. 
Eev.  Stat.  1874,  ch.  30,  sees.  20,  28,  30,  38,  and  ch.  115, 
sees.  1,  9. 

That  an  assignee  of  a  mortgage  is  required,  under  a  pen- 
alty, to  enter  satisfaction  of  record  on  payment,  is  a  recogni- 
tion of  such  assignments  as  coming  within  the  provisions  of 
the  Eecording  law. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record,  that  in  August,  1874,  Eunyan 
held  several  notes,  payable  to  himself,  on  Herman  E.  Allen. 
They  bore  date  the  31st  of  July,  1874,  payable  in  one,  two 
and  three  years,  and  secured  by  mortgage  on  lands  in  Cook 
county,  of  even  date,  and  duly  recorded.  Eunyan,  for  a  val- 
uable consideration,  indorsed  to  appellant,  Ogle,  and  delivered 
them,  with  the  mortgage,  to  him.  In  the  spring  of  1875 
Eunyan  obtained  a  deed  for  the  mortgaged  premises  from 
Allen,  for  the  equity  of  redemption.  Eunyan,  thereupon,  and 
before  the  notes  were  due  and  were  still  unpaid,  without 
the  consent  or  knowledge  of  Ogle,  on  his  apparent  title, 
which  appeared  to  be  perfect  of  record,  negotiated  and  ob- 
tained a  loan  of  $20,000  from  the  Fidelity  Savings  Bank 
and  Safe  Depository,  and  to  secure  the  same  executed  a 
trust  deed  to  Arnold  Tripp,  with  the  usual  power  of  sale.  It 
does  not  appear  that  Haines,  the  president,  or  Tripp,  the 
attorney  of  the  bank,  or  any  of  its  officers,  had  any  other 
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notice  that  Ogle  still  held  the  Allen  notes  and  they  were  not 
paid,  than  can  be  inferred  from  the  title  as  it  stood  of  record 
when  the  loan  was  made.  Ogle  filed  his  bill  to  foreclose  this 
mortgage  which  Kunyan  had  released  of  record,  given  by 
Allen  to  Kunyan,  to  secure  his  notes  as  assignee  of  the  notes, 
against  the  bank,  and  Turpin  having  been  appointed  receiver 
of  the  bank,  was  made  a  defendant.  On  a  hearing  in  the 
Superior  Court  of  Cook  county  the  bill  was  dismissed.  Com- 
plainant thereupon  removed  the  case  to  the  Appellate  Court 
for  the  First  District,  where,  on  a  hearing,  the  decree  of  the 
Superior  Court  was  affirmed,  and  he  brings  the  record,  on 
appeal,  to  this  court,  and  urges  a  reversal. 

Neither  party  denies  the  validity  or  fairness  of  the  debt  of 
the  other,  as  against  Kunyan,  or  that  both  were  liens  on  the 
property  when  the  deed  of  trust  was  executed  and  delivered 
to  Tripp,  but  the  question  is  whether  the  bank  did  not 
obtain  a  superior  lien  by  that  deed,  or  took  their  lien  subject 
to  Ogle's,  and  the  whole  question  seems  to  resolve  itself 
into  one  of  whether  there  was  negligence  on  the  part  of  the 
bank.  Appellant  claims  that  the  bank  had  no  right  to  rely 
alone  on  the  record  of  the  title  to  the  property,  which  showed 
that  it  was  clear,  but  as  the  notes  given  by  Allen  were  not 
then  due,  that  it  should  have  made  inquiry  as  to  whether  or 
not  they  were  paid,  and  were  not,  as  the  fact  proved  to  be,  in 
the  hands  of  an  innocent  holder,  and  the  bank  having  failed 
to  exercise  ordinary  care,  it  should  have  its  claim  postponed 
to  that  of  appellant.  On  the  other  side  it  is  claimed,  that 
when  it  appeared  that  Kunyan  had  procured  Allen's  equity 
of  redemption  in  the  property,  and  had  released  and  satisfied 
his  mortgage,  the  bank  had  a  right  to  rely  on  the  record,  and 
was  not  bound  to  make  further  inquiry,  and  it  took  the 
preferred  lien. 

It  has  not  been  suggested  of  whom  the  bank  should  inquire. 
It  inquired  of  Kunyan,  and  he  said  the  title  was  good  for  the 
property.     Had  the  bank  inquired  of  Allen,  he  could  only 
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have  given  information  that  he  had  not  paid  the  notes,  but 
could  not  have  referred  the  bank  to  any  person  as  assignee 
of  the  notes,  and  it  was  not  required  to  go  into  the  commer- 
cial world  to  find  a  holder.  The  mortgage  showed  the  notes 
were  payable  to  Eunyan,  and  when  he  released  the  mortgage 
the  bank  had  the  right  to  presume  the  notes  were  paid,  or  if 
not,  that  he  had  waived  and  released  the  mortgage  security, 
and  was  willing  to  look  to  the  responsibility  of  the  maker,  or 
had  obtained  other  security.  We  think  the  mere  fact  that 
the  time  of  payment  had  not  arrived,  was  not  sufficient  to 
put  the  bank  on  inquiry,  or  to  charge  it  with  notice  that  the 
notes  had  been  indorsed  to  appellant,  and  were  unpaid,  and 
to  give  his  claim  a  preference  the  bank  must  have  had  notice 
in  fact,  or  of  circumstances  pointing  to  notice. 

The  release  or  cancellation  by  the  mortgagee  is  'prima  facie 
a  satisfaction,  but  may  be  shown,  as  between  the  parties,  to 
have  been  made  by  mistake,  accident  or  fraud,  as  was  said  in 
Flower  v.  Elwood,  66  111.  444.  But  the  question  remains, 
whether  the  same  rule  applies  to  innocent  purchasers  and 
incumbrancers.  The  ruling  of  this  court  has  been,  under 
our  recording  laws,  that  a  purchaser  or  incumbrancer  mai 
rely  on,  and  be  protected  by,  a  clear  and  regular  title  oi 
record,  unless  affected  by  notice  of  secret  adverse  titles  or 
liens.  Such  was  the  manifest  object  and  purpose  of  this 
law,  and  it  has  ever  been  so  enforced.  The  very  object  is, 
that  all  persons  having  any  deed,  mortgage,  or  other  instru- 
ment in  writing  relating  to  or  affecting  the  title  to  land,  shall 
record  it,  or  failing  to  do  so,  as  against  innocent  subsequent 
purchasers  or  lienholders  he  must  be  precluded  from  assert- 
ing his  claim.  Eunyan's  release  of  the  mortgage  held  against 
Allen  was  prima  facie  a  satisfaction, — that  the  bank,  in  the 
absence  of  notice,  or  what  is  equivalent  to  notice,  might  act. 

But  it  is  urged  that  Eunyan,  having  acquired  the  equity 
of  redemption,  could  not  release  the  premises  from  th( 
mortgage  to  himself;    that  such  an  act  was  nugatory,  an< 
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affected  or  changed  the  rights  of  no  one ;  that  having  no 
legal  or  binding  effect,  appellant's  lien  under  the  mortgage 
remained  unimpaired,  and  the  bank  did  not  acquire  a  lien 
superior  to  his.  As  between  Kunyan  and  appellant  this  is 
true,  and  the  same  thing  may  be  said  as  to  subsequent  pur- 
chasers or  lienholders  with  notice,  but  we  are  unable  to 
extend  the  rule  to  persons  acting  without  notice  or  anything 
to  put  them  on  inquiry.  The  bank  had  no  such  notice,  or 
reason  to  suppose  the  notes  were  outstanding  and  unpaid. 
On  the  contrary,  the  facts  and  circumstances  before  its 
officers  justified  the  reasonable  inference  that  they  had  been 
paid  or  canceled,  and  taken  up.  This  would  be  the  reason- 
able inference  deducible  from  the  fact  that  Kunyan  united 
the  equity  of  redemption  with  the  interest  he  held  under  the 
mortgage,  thus  becoming  the'  owner  of  the  fee.  That  act,  of 
itself,  would  induce  the  belief  that  the  debt  had  been  canceled 
by  Kunyan  becoming  the  absolute  owner  in  fee,  and  the  lien 
extinguished.  Persons  uninformed  of  this  fact  would  reason- 
ably suppose,  when  he  was  the  absolute  owner  of  the  prop- 
erty, that  he  did  not  look  to  it  as  security  for  the  payment  of 
the  notes  named  in  the  mortgage, — they  would  infer  that  the 
debt  was  paid,  discharged,  or  otherwise  secured,  and  the  lien 
extinguished.  The  bank  officers  were  therefore  fully  justified 
in  that  conclusion,  and  in  acting  upon  the  inference. 

The  case  of  Edgerton  v.  Young,  43  111.  464,  is  referred  to 
as  controlling  this  case.  It  differs  from  this  in  the  mate- 
rial fact  that  the  mortgagee  in  that  case  had  not  entered  a 
satisfaction  of  the  mortgage  on  the  record.  When  the  attor- 
ney of  the  bank  found  it  thus  satisfied,  in  this  case,  without 
circumstances  to  put  him  on  inquiry,  he  had  a  right  to  rely 
on  the  record  of  satisfaction.  As  the  record  stood,  it  showed 
that  Kunyan  was  the  owner  of  the  title,  free  from  incum- 
brance. The  assignment  of  the  notes  operated  as  an  equi- 
table assignment  of  the  mortgage,  and  the  assignment  was 
an  instrument   that  related  to   or  affected  the  title  to  land, 
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and  to  become  operative  as  to  creditors  and  purchasers  the 
assignment  of  the  mortgage  should  have  been  formally  made 
and  recorded,  to  charge  notice  to  all  persons  dealing  with  the 
title,  or  at  least  the  assignment  on  the  note  should  have 
referred  to  the  mortgage,  and  that  assignment  should  have 
been  recorded.  As  between  the  parties,  the  mere  -assign- 
ment, without  recording,  was  all  that  was  required  to  assign 
the  mortgage,  but  as  to  strangers  it  was  otherwise. 

It  is  also  said  that  Keohane  v.  Smith,  97  111.  156,  announces 
a  different  rule.  This  we  regard  as  a  misapprehension.  The 
two  cases  are  clearly  distinguishable  in  some  of  their  mate- 
rial facts.  In  that  case  the  second  mortgagee  was  fully  in- 
formed that  the  prior  mortgage  was  unsatisfied  and  the  note 
outstanding  and  unpaid,  and  it  was  agreed  that  of  the  money 
the  borrower  obtained  from  the  lender  the  first  mortgage  debt 
should  be  paid  and  discharged,  and  the  borrower  and  the 
agent  of  the  lender  went  to  Bunyan  and  paid  the  money  to 
him  without  the  surrender  of  the  note,  or  even  any  inquiry 
about  it.  Eunyan  was  not  the  agent  for  the  holder  of  the 
note,  and  had  no  right  to  receive  the  money.  There,  the 
lender  knew  of  the  existing  mortgage,  and  provided  for  its 
payment.  Here,  there  was  no  notice  of  the  prior  mortgage. 
There,  the  negligence  did  not  consist  in  failing  to  learn  of  the 
first  mortgage,  as  it  stood  of  record  unsatisfied,  and  the  lender 
was  notified  of  the  fact.  Here,  the  mortgage  of  record  was 
released  and  satisfied.  The  negligence  in  that  case  was  in 
the  attempt  to  pay  the  prior  mortgage  debt  to  a  person  having 
no  authority  in  fact  to  receive  the  money,  and  in  not  requir- 
ing the  production  of  the  note,  and  its  surrender,  when  the 
money  was  paid.  It  is  this  gross  negligence  in  not  taking  up 
the  note,  and  the  knowledge  of  the  second  mortgagee,  that  are 
the  principal  distinguishing  facts  between  that  and  this  case. 

It  is  claimed  that  the  Appellate  Court  felt  bound  by  its 
former  decision,  and  refused  to  review  it  when  this  case  was 
before  it  a  second  time,  when  it  rendered  the  decree  from 
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which  this  appeal  was  prosecuted,  and  that  was  error.  We 
presume  that  court  refused  to  do  so  because  it  was  satisfied 
that  the  proper  decision  of  the  case  precluded  them  from 
deciding  otherwise  than  they  did.  All  we  have  to  do  is  to 
determine  whether  the  judgment  or  decree  of  that  court  is 
erroneous,  as  claimed,  and  to  reverse  or  affirm,  as  the  law 
may  require.  We  have  no  concern  with  the  question  whether 
they  felt  bound  by  their  former  decisions,  or  are  disposed  to 
review  and  overrule  or  modify  them.  It  is  no  part  of  our 
province  to  determine  such  questions.  We  can  only  look  to 
the  record  of  that  court  to  determine  whether  it  contains 
error  for  which  the  judgment  should  be  reversed. 

A  careful  examination  of  the  record  in  this  case  fails  to 
disclose  any  error  for  which  the  decree  of  the  Appellate 
Court  should  be  reversed,  and  it  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Dickey  :  I  concur  in  this  decision.  When 
the  mortgagee  bought  the  lands,  or  rather  the  equity  of 
redemption,  had  he  been  at  that  time  the  holder  of  the  notes 
secured  by  the  mortgage,  the  mortgage  would  have  become 
merged,  and  the  title  would  have  stood,  by  operation  of  law, 
complete  in  the  mortgagee,  divested  of  any  lien  of  the  mort- 
gage, unless,  for  some  peculiar  reason,  he  chose  to  keep  the 
mortgage  alive.  The  release  of  the  mortgage  of  record  was 
a  declaration  that  he  did  not  so  choose.  Eunyan  having 
assigned  the  notes,  was  a  trustee  for  Ogle,  but  his  trust  rela- 
tion was  not  known  to  the  bank.  Under  the  circumstances 
there  was  no  presumption  that  the  payee  of  a  promissory 
note  had  assigned  the  same.  The  second  mortgagee  in  this 
case,  as  I  think,  had  a  right  to  assume  that  the  payee  of  the 
notes,  if  they  wrere  not  paid,  still  held  the  same,  and  that 
the  mortgage  had  merged.  The  release  by  the  mortgagee  in 
the  first  mortgage  was  simply  a  declaration  on  his  part  that 
he  did  not   desire  to  keep  alive  that  mortgage  made  upon 
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property  which  he  himself  then  owned.  There  is  no  hard- 
ship in  this.  When  a  man  buys  notes  secured  by  mortgage 
he  becomes  thereby  the  equitable  assignee  of  the  mortgage, 
and  acquires  an  equitable  interest  in  the  mortgaged  lands. 
If  he  wishes  to  protect  that  interest  against  subsequent  pur- 
chasers, he  may  do  so  by  taking  a  written  assignment  of  the 
mortgage,  and  placing  that  assignment  upon  record.  Pos- 
sibly a  record  of  the  assignment  of  the  note  would  be  suffi- 
cient. Where  it  is  the  duty  of  any  one  to  see  that  commercial 
paper  is  paid,  a  payment  to  the  payee  not  in  possession  of 
the  paper  will  not  affect  the  assignee.  That  was  the  case  in 
Keohane  v.  Smith,  and  on  that  point  that  case  turned.  In 
that  case,  had  the  second  mortgagee  sold  and  assigned  to  an 
innocent  purchaser  the  note  and  mortgage,  and  had  that 
assignment  been  placed  upon  record,  the  case  ought  to  have 
been  decided  against  the  holder  of  the  note  secured  by  the 
first  mortgage.  The  distinction  between  that  case  and  this 
consists,  in  my  judgment,  in  the  fact  that  there  the  second 
mortgagee,  in  substance,  undertook  to  pay  the  debt  in  the 
first  mortgage,  and  by  her  own  negligence  paid  the  wrong 
man.  Here  the  second  mortgagee  did  not  undertake  to  dis- 
charge the  first  mortgage  debt.  He  relied  upon  a  release  by 
the  trustee,  who  he  had  a  right  to  assume  had  done  his  duty. 


Emilie  Wiegleb 

v, 

F.  W.  Julius  Thomsen  et  al. 

Filed  at  Ottawa  November  10,  1881— Rehearing  denied  March  Term,  1882. 

1.  Bankruptcy — sale  of  land  by  assignee— what  title  passes.  By  a 
sale  and  conveyance  of  land  by  an  assignee  in  bankruptcy,  the  purchaser 
succeeds  to  whatever  interest  the  assignee  had  in  the  property  sold,  and 
nothing  more. 
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Brief  for  the  Plaintiff  in  Error.     Opinion  of  the  Court. 

2.  Same — sale  prior  to  bankruptcy — rights  of  purchaser  as  against 
conveyance  by  the  assignee.  A  purchase  of  real  estate  from  a  person  on  the 
eve  of  his  bankruptcy,  if  made  in  good  faith  and  for  a  valuable  consideration, 
will  not  be  set  aside  at  the  suit  of  a  purchaser  at  the  assignee's  sale  of  the 
same  premises,  in  bankruptcy,  merely  upon  proof  that  the  prior  sale  was  made 
by  the  bankrupt  in  contemplation  of  his  bankruptcy,  and  in  fraud  of  the 
Bankrupt  law. 

3.  Practice— reversing  on  facts  found  in  chancery  suit.  It  is  only 
when  this  court  is  able  to  see  that  the  decree  of  the  court  below  is  clearly 
against  the  weight  of  the  evidence,  that  it  will  reverse  upon  a  mere  contro- 
verted question  of  fact. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  William  H.  Barnum,  Judge,  presiding. 

Mr.  Eugene  E.  Prussing,  for  the  plaintiff  in  error: 

The  transfers  were  made  under  circumstances  which  ren- 
der them  void  as  to  plaintiff  in  error,  by  virtue  of  sec.  5129 
of  the  Bankrupt  act.     Bump  on  Bankruptcy,  711. 

When  the  condition  of  a  debtor's  affairs  are  known  to  be 
such  that  prudent  business  men  would  conclude  that  he  could 
not  meet  his  obligations  as  they  matured,  there  is  reasonable 
cause  to  believe  him  to  be  insolvent.  Knowledge  is  not 
necessary, — nor  even  belief, — but  simply  reasonable  cause  to 
believe.  Merchants''  National  Bank  v.  Cook,  95  U.  S.  342 ; 
Too/y.  Martin,  13  Wall.  40;  Buchanan  v.  Smith,  16  id.  277; 
Wager  v.  Hall,  id.  584;   Walbrun  v.  Babbitt,  id.  577. 

Such  is  the  doctrine  as  to  the  degree  of  care  purchasers 
must  exercise  in  their  transactions.  Tiffany  v.  Lucas,  15 
Wall.  410 ;  Scammon  v.  Cole,  5  N.  B.  Keg.  263 ;  Toof  v. 
Martin,  13  Wall.  40;  Castle  v.  Bullard,  23  How.  187;  Oclell 
v.  Flood,  8  Benedict,  543. 

Mr.  E.  A.  Sherburne,  for  the  defendants  in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  10th  of  August,  1878,  Budolph  Schloesser,  subject 
to  certain  incumbrances,  was  the  owner  in  fee  of  nine  lots  in 
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the  city  of  Chicago,  this  State,  worth  some  $30,000,  being 
the  same  involved  in  this  litigation.  On  that  day  he  and  his 
wife,  by  warranty  deed,  conveyed  six  of  them  to  defendant 
in  error  G.  F.  T.  Hoffman,  and  by  a  like  deed  on  the 
same  day  conveyed  the  three  remaining  lots  to  defendant  in 
error  F.  W.  J.  Thomsen.  On  the  29th  of  the  same'  month 
Schloesser  filed  in  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  his  petition  in  bankruptcy, 
in  pursuance  of  which  he  was  subsequently,  on  the  7th  day 
of  September,  1878,  duly  adjudged  a  bankrupt  by  said  court, 
and  one  Eobert  E.  Jenkins  was  thereupon  appointed  his 
assignee  in  bankruptcy.  By  virtue  of  an  order  of  the  District 
Court,  the  lots  in  question  were,  on  the  10th  of  June,  1879, 
sold  by  the  assignee  at  a  regular  bankrupt  sale,  and  the  same 
were  struck  off  to  plaintiff  in  error,  Emilie  Wiegleb,  for  the 
very  inconsiderable  sum  of  $200,  and  the  premises  were 
thereupon  conveyed  to  her  by  the  assignee,  in  pursuance  of 
the  sale.  By  this  conveyance  plaintiff  in  error  acquired 
whatever  title  or  interest  Jenkins  had  in  the  premises  as 
assignee  of  Schloesser,  and  nothing  more.  On  the  26th  clay 
of  June,  1879,  plaintiff  in  error  filed  the  present  bill  in  the 
circuit  court  of  Cook  county,  against  Hoffman  and  Thomsen, 
and  their  several  tenants,  by  which  it  is  sought  to  have  set 
aside  as  fraudulent  and  void,  and  as  a  cloud  upon  the  title 
of  plaintiff  in  error,  the  above  mentioned  conveyances  from 
Schloesser  to  Hoffman  and  Thomsen. 

The  gravamen  of  the  complaint  of  plaintiff  in  error,  as 
appears  upon  the  face  of  her  bill,  is,  that  these  conveyances 
were  made  by  Schloesser  in  contemplation  of  bankruptcy,  and 
for  the  manifest  purpose  of  preventing  his  estate  from  being 
distributed  among  his  creditors  under  the  Bankrupt  act,  and 
that  the  grantees,  Hoffman  and  Thomsen,  knew,  at  the  time 
of  accepting  these  conveyances  from  him,  that  such  was  the 
object  and  purpose  of  Schloesser  in  making  them.  These 
charges  were  distinctly  denied  by  the  answer  of  defendants  in 
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error,  and  to  the  issues  thus  formed  most  of  the  testimony 
was  directed.  On  a  hearing  upon  the  merits,  the  circuit 
court  found  the  issues  for  the  defendants  in  error,  and  there- 
upon entered  a  decree  dismissing  the  bill  of  plaintiff  in  error, 
to  reverse  which  decree  the  present  writ  of  error  is  prosecuted. 

It  is  quite  clear  that  at  the  time  of  these  conveyances  to 
Hoffman  and  Thomsen,.  Schloesser  was  insolvent,  and  on 
the  very  verge  of  bankruptcy,  and  we  think  the  weight  of 
evidence  shows  that  they  were  made,  so  far  as  he  is  con- 
cerned, in  contemplation  of  bankruptcy,  and  in  fraud  of  the 
Bankrupt  act ;  and  while  there  are  some  established  facts 
which  tend  strongly  to  show  that  Hoffman  and  Thomsen 
knew  the  suspicious  circumstances  under  which  the  convey- 
ances were  made,  and  Schlcesser's  object  in  making  them, 
yet  we  do  not  think  the  evidence  sufficiently  strong  in  this 
direction  to  warrant  us  in  disturbing  the  decree  of  the  circuit 
court  on  that  ground.  In  view  of  the  fact  that  the  evidence 
on  that  phase  of  the  case  was  conflicting,  and  in  the  main 
consisted  of  oral  testimony,  the  opportunities  of  that  court 
were,  as  has  often  been  said  under  like  circumstances,  far 
better  than  ours  in  arriving  at  a  just  conclusion  on  that 
question.  It  is  only  when  this  court  is  able  to  say,  under 
such  circumstances,  that  the  judgment  or  decree  of  the  court 
below  is  clearly  against  the  weight  of  the  evidence,  that  it  is 
authorized  to  reverse  upon  a  mere  controverted  question  of 
fact. 

Conceding,  then,  that  Hoffman  and  Thomsen  were  pur- 
chasers in  good  faith  for  valuable  considerations,  which  the 
circuit  court  must  have  found  to  warrant  its  decree,  the  bill 
of  plaintiff  in  error  can  not,  on  any  other  theory,  be  main- 
tained. It  follows,  therefore,  the  decree  of  that  court  dis- 
missing the  bill  was  proper,  whatever  may  be  the  true 
solution  of  other  questions  discussed  by  counsel. 

Decree  affirmed. 


160  Friedberg  v.  The  People.  [March 

Syllabus.     Opinion  of  the  Court. 


Lesser  Friedberg 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Criminal  law — receiving  stolen  goods — evidence.  In  this  case,  upon 
an  indictment  for  receiving  stolen  goods  for  gain,  knowing  them  to  have  been 
stolen,  the  evidence,  which  is  reviewed  in  detail,  was  considered  sufficient  to 
support  a  conviction. 

2.  Witness — accomplice.  While  it  is  true  that  a  jury  should  receive 
the  testimony  of  an  accomplice  with  caution,  yet,  if  they  think  him  worthy 
of  belief  in  view  of  all  the  circumstances,  they  may  convict  upon  his  evi- 
dence, even  without  corroboration. 

3.  Instruction — repeating.  There  is  no  error  in  refusing  instructions, 
the  substance  of  which  is  contained  in  others  given. 

4.  New  trial — newly  discovered  evidence.  A  new  trial  will  not  be 
granted  for  newly  discovered  evidence,  in  its  nature  merely  impeaching 
evidence. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Mr.  Emery  A.  Storrs,  for  the  plaintiff  in  error. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  for  the  People. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  against  Lesser  Friedberg,  in  the 
Criminal  Court  of  Cook  county.  The  indictment  contained 
five  counts.  In  the  first  count  the  defendant  was  charged 
with  stealing,  taking,  and  carrying  away  a  certain  quantity 
of  goods,  described  in  the  indictment.  In  the  second  count 
it  was  charged  that  he  burglariously  stole,  took,  and  carried 
away  the  goods.  In  the  third  count  it  was  alleged  that  he 
aided  in  stealing  the  goods  that  had  been  stolen.  Fourth, 
that  he  received  the  goods,  knowing  them  to  have  been  stolen. 
Fifth,  that  he  purchased  the  goods,  knowing  them  to  have 
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been  stolen.  At  the  January  term  of  the  Criminal  Court  a 
trial  was  had,  and  the  jury  found  the  defendant  guilty,  as 
charged  in  the  third,  fourth  and  fifth  counts  of  the  indictment. 
The  property  was  found  to  be  of  the  value  of  $2000,  and  the 
term  of  imprisonment  was  fixed  at  four  years  in  the  peni- 
tentiary. 

It  is  urged,  as  a  ground  of  reversal  of  the  judgment,  that 
the  verdict  was  based  entirely  and  exclusively  upon  the  testi- 
mony of  one  witness,  George  Freeman,  one  of  the  parties 
engaged  in  the  commission  of  the  burglary,  whose  evidence 
is  unreliable,  because  he  is  a  person  of  infamous  and  de- 
praved character,  and  unworthy  of  belief.  It  is  true  that 
Freeman,  who  was  one  of  the  witnesses,  had  been  convicted 
of  a  number  of  crimes,  and  had  been  punished  by  confine- 
ment in  different  State  prisons,  but  we  do  not  understand 
that  the  verdict  rests  entirely  on  his  evidence. 

On  the  night  of  October  4,  1878,  the  store  of  E.  S.  Joffray 
&  Co.,  in  Chicago,  was  entered  by  burglars,  and  a  large 
quantity  of  goods,  consisting  of  silks  and  silk  handkerchiefs, 
was  stolen  and  carried  off  by  those  who  entered  the  store. 
This  fact  was  established  beyond  controversy.  It  was  also 
proven,  beyond  a  doubt,  that  the  stolen  goods  were  taken  in  a 
wagon  by  the  burglars  and  carried  to  the  store  of  the  defend- 
ant, a  pawnbroker  on  State  street,  and  while  the  burglars 
were  removing  the  goods  from  the  wagon  into  the  defendant's 
store,  between  ten  and  eleven  o'clock  at  night,  they  were  dis- 
covered by  a  police  officer,  who  came  up  to  the  wagon  in  the 
discharge  of  his  duty  as  a  policeman,  and  was  shot  and 
killed  by  one  of  the  burglars,  who  at  the  time  was  on  the 
wagon.  Before  the  officer  came  up,  a  large  quantity  of  the 
goods  had  been  carried  into  the  store,  the  defendant  being 
present.  It  was  also  proven  by  two  witnesses,  Ida  Morrison 
and  Belle  McCabe,  who  resided  two  blocks  from  defend- 
ant's pawn-shop,  that  one  or  two  nights  before  October  4th 
they  were  in  defendant's  place,  looked  at  some  silk,  and 
11—102  III. 
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remarked  that  they  did  not  wish  to  pay  more  than  $1.50  per 
yard,  when  Friedberg  said,  come  in  to-morrow  or  next  day  # 
night,  when  he  would  have  some  more, — he  expected  some 
more  silk.  Immediately  after  the  occurrence  in  front  of  the 
store,  captain  of  police  O'Donnell  testified,  defendant's  door 
was  locked,  the  light  in  the  store  was  nearly  extinguished, 
and  the  defendant  was  not  to  be  found  about  the  premises. 
The  witness  went  to  Twenty-third  street,  looking  for  defend- 
ant, came  back  in  a  short  time,  gained  admittance  to  the 
store,  arrested  Mrs.  Harvey,  whom  he  found  in  the  building, 
and  as  he  was  in  the  act  of  leaving  with  her,  defendant  came 
up  and  denied  that  he  was  in  the  store  when  the  officer  was 
shot,  and  made  other  false  statements  in  regard  to  his  where- 
abouts. 

These  facts  were  established  by  evidence  which  seems  to 
be  reliable,  and  were  proven  independent  of  the  testimony  of 
Freeman,  who  was  one  of  the  burglars.  In  the  argument 
of  counsel  for  defendant  these  facts  seem  to  be  overlooked  or 
ignored.  Were  they  entitled  to  no  consideration  by  the  jury? 
The  answer  to  this  depends  upon  what  may  be  regarded  as 
established  by  these  facts.  This  evidence  proved  the  bur- 
glary. It  proved  that  the  stolen  goods  were  immediately 
carried  to  the  defendant  and  placed  in  his  store,  and  that 
soon  after  the  burglary  had  been  committed  the  stolen  prop- 
erty was  found  in  the  defendant's  possession.  Now,  if  at 
the  time  the  stolen  goods  were  received  by  defendant  he  knew 
they  had  been  stolen,  and  he  received  them  for  his  own  gain, 
or  to  prevent  the  owner  from  again  possessing  his  property, 
then  the  evidence  would  justify  a  verdict  of  guilty,  without 
the  evidence  of  Freeman,  the  accomplice. 

In  regard  to  the  guilty  knowledge  of  the  defendant,  it  is 
proper  to  take  into  consideration  the  circumstances  under 
which  the  goods  were  brought  to  the  defendant's  place  and 
received  by  him.  Had  the  goods  been  taken  to  the  defendant 
in  the  day  time,  by  a  regular  dealer  in  such  goods,  and  sold 
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for  a  fair  valuation,  the  transaction  could  not  be  regarded  as 
suspicious.  But  such  was  not  the  case.  The  property  was 
taken  to  defendant  at  an  unusual  hour  of  the  night, — between 
ten  and  eleven  o'clock.  The  goods  were  taken  in  a  wagon,  in 
a  confused  condition, — fine  silks  tied  up  in  bundles  with  silk 
handkerchiefs.  The  parties  in  possession  of  the  goods  were 
all  strangers  to  defendant,  except  Freeman,  whom  he  knew 
to  be  a  thief.  These  were  the  circumstances  under  which 
the  goods  were  received  by  the  defendant,  and  they  were,  in 
our  judgment,  sufficient  to  convince  any  man  of  ordinary 
honesty  that  the  goods  had  been  stolen.  The  theory  that 
$2000  worth  of  fine  silks  would  be  thrown  in  a  one-horse 
wagon  in  a  confused  condition,  and  hauled  around  a  city  for 
sale  between  ten  and  eleven  o'clock  at  night,  by  any  person 
who  owned  such  goods,  or  who  had  obtained  the  possession 
honestly,  is  too  preposterous  to  be  entertained  for  a  moment. 

Again,  it  was  proven  by  one  of  the  defendant's  own  wit- 
nesses, that  a  short  time  before  the  goods  were  brought  to 
the  defendant's  store,  Freeman  was  there  in  consultation 
with  the  defendant.  What  was  said  between  the  two  was 
not  proven,  but  the  fact  that  Freeman  returned  in  a  short 
time  in  company  with  his  confederates,  and  commenced 
unloading  the  goods,  leads  to  the  presumption  that  the  goods- 
were  brought  there  in  pursuance  of  a  previous  understanding 
between  the  defendant  and  the  burglars.  The  conduct,  too, 
of  the  defendant  immediately  after  the  officer  discovered 
the  burglars  unloading  the  goods,  is  a  strong  circumstance 
against  him.  The  fact  that  he  locked  the  store,  denied  that 
he  was  there,  left  the  premises,  and  made  contradictory  state- 
ments in  relation  to  what  had  occurred,  all  point  to  his  guilt. 

The  statement  of  the  defendant  to  the  witness  Morrison  to 
come  back  in  a  night  or  two,  that  he  would  have  more  silks, 
has  an  important  bearing  in  connection  with  the  other  facts. 
Where  did  he  expect  to  get  more  silks  ?  He  did  not  show  that 
he  expected  to  buy  them,  or  how  he  expected  to  get  them. 
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Is  it  not  reasonable  to  believe,  in  view  of  what  subsequently 
occurred,  that  he  was  anticipating  silks  from  the  store  of 
Joffray  &  Co.  ?  But  however  that  may  be,  when  the  testi- 
mony we  have  referred  to  is  properly  weighed  and  considered, 
the  position  that  the  verdict  was  based  entirely  upon  the 
evidence  of  Freeman,  is  a  clear  misapprehension  of  the  facts 
contained  in  the  record. 

Freeman,  in  his  evidence,  in  substance  says  he  assisted  in 
robbing  the  store,  and  went  with  the  goods  to  the  defendant's 
place  in  pursuance  of  a  prior  arrangement  made  between  him 
and  the  defendant.  If  the  evidence  of  this  witness  is  entitled 
to  any  consideration,  there  can  be  no  doubt  in  regard  to  the 
guilt  of  defendant.  Freeman  was  an  accomplice,  it  is  true, 
but  that  fact  did  not  exclude  him  from  testifying  in  the  case, — 
it  would  only  go  to  his  credibility.  It  was  for  the  jury  to 
determine  whether  the  witness  was  worthy  of  belief.  It  is 
true,  a  jury  should  receive  the  evidence  of  an  accomplice  with 
caution,  but  if  they  think  him  worthy  of  belief,  in  view  of 
all  the  circumstances,  they  may  convict  upon  his  evidence, 
although  it  might  not  be  corroborated.  Gray  v.  The  People, 
26  111.  344;  Earll  v.  The  People,  73  id.  329.  In  this  case, 
however,  the  jury  did  not  have  to  rely  entirely  upon  the 
evidence  of  the  accomplice,  as  we  have  heretofore  shown 
there  is  much  evidence  in  the  record  tending  to  prove  defend- 
ant's guilt,  aside  from  the  evidence  of  Freeman. 

It  is  next  urged  that  the  court  erred  in  refusing  defendant's 
instructions  one,  two,  three  and  four.  The  substance  of 
refused  instruction  number  one,  was  given  to  the  jury  in 
defendant's  instruction  number  ten,  and  the  court  was  under 
no  obligation  to  repeat  the  same  thing  in  different  instruc- 
tions. The  second  and  third  instructions  were  in  conflict 
with  the  rule  of  law  declared  in  Gray  v.  The  People,  26  111. 
344,  and  Earll  v.  The  People,  73  id.  329,  and  upon  this 
ground  were  properly  refused.  As  to  defendant's  fourth 
refused  instruction,  its  substance  was  given  to  the  jury  in 
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numbers  four  and  five  of  defendant's  instructions.  At  de- 
fendant's request  the  court  gave  to  the  jury  twenty-four 
instructions,  which  fully  and  fairly  presented  to  the  jury  all 
the  law  involved  in  the  case,  and  so  far  as  instructions  are 
concerned,  defendant  has  no  just  ground  of  complaint. 

Upon  the  motion  for  a  new  trial  certain  affidavits  were 
read  showing  newly  discovered  evidence,  but  the  newly  dis- 
covered testimony  was  in  the  nature  of  impeaching  evidence, 
which,  under  the  uniform  decisions  of  this  court,  is  no  ground 
for  a  new  trial.  Sec.  239,  Eev.  Stat.  1874,  p.  338,  declares: 
"Every  person  who,  for  his  own  gain,  or  to  prevent  the  owner 
from  again  possessing  his  property,  shall  buy,  receive,  or  aid 
in  concealing  stolen  goods  *..**'  or  property  obtained 
by  robbery  or  burglary,  knowing  the  same  to  have  been  so 
obtained,  shall  be  imprisoned  in  the  penitentiary, "  etc.  It 
is  difficult  to  perceive  how  any  fair-minded  jury  could  hear 
all  the  evidence  contained  in  this  record,  and  arrive  at  any 
other  conclusion  than  that  the  defendant  received  the  goods 
in  question  for  his  own  gain,  knowing  that  they  had  been 
obtained  by  burglary.  When  the  goods  came  to  the  defend- 
ant's place  in  the  night  time,  in  the  possession  of  suspicious 
characters,  one  of  whom  he  knew  to  be  a  professional  thief, 
the  articles  tied  up  in  suspicious  bundles,  it  was  his  duty, 
as  an  honest  man,  to  refuse  absolutely  to  have  anything  to 
do  with  the  goods.  This,  however,  he  failed  to  do.  It  is  said 
that  the  defendant  made  objection  to  the  goods  being  brought 
into  his  store.  There  was  some  evidence  of  this  character 
before  the  jury,  but  it  is  apparent,  when  the  testimony  is 
closely  examined,  that  no  objection  was  made  by  the  defend- 
ant until  he  saw  that  a  policeman  had  discovered  the  burglars 
unloading  the  goods  at  his  place.  Of  course  he  would  then 
object,  but  the  objection  comes  too  late  to  be  of  any  service 
in  his  defence. 

We  perceive  no  error  in  the  record,  and  the  judgment  will 

be  affirmed.  T    7         .     ^        7 

Judgment  affirmed. 
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Mr.  Justice  Dickey,  dissenting: 

I  can  not  divest  myself  of  the  conviction  that  the  verdict 
and  judgment  in  this  case  are  both  wrong.  Without  ques- 
tioning that  the  uncorroborated  testimony  of  an  accomplice 
in  crime  may  in  some  cases  be  sufficient  to  convict,  I  deem 
it  a  very  unsafe  and  dangerous  precedent  to  sustain  a  con- 
viction resting  upon  the  testimony  of  such  a  witness,  who 
shows  himself  so  deeply  steeped  in  crime,  whose  story,  in 
many  of  its  phases,  is  so  improbable,  upon  its  face,  and  where 
he  is  directly  contradicted  in  the  vital  parts  of  his  testimony 
by  the  testimony  of  at  least  two  witnesses  against  whose 
character  or  credibility  nothing  appears,  and  where  such 
powerful  motives  to  induce  the  accomplice  to  speak  falsely 
are  apparent  from  the  nature  of  the  case. 

Freeman  testifies  to  a  previous  arrangement  with  Friedberg 
that  he  would  receive  these  goods  when  stolen.  He  says  this 
was  done  openly,  in  presence  and  hearing  of  Friedberg's  wife, 
and  in  the  presence  of  Harvey,  a  man  he  had  never  seen  or 
heard  of  before.  In  this  he  is  flatly  contradicted  by  Harvey, 
who  is  shown  to  be  a  respectable  and  industrious  mechanic, 
and  by  this  record  stands  unblemished,  save  by  the  testimony 
of  this  same  man,  by  his  own  confession  a  professional  thief. 

The  story  of  Freeman  as  to  what  occurred  at  this  time,  so 
far  as  relates  to  the  lending  of  a  revolver,  is  proven  false  by 
the  witness  Levi,  who  stands  unimpeached  upon  this  record. 
Freeman  testifies  that  the  accused  did-  consent  to  receive,  and 
did  willingly  receive,  the  goods  on  the  night  of  the  4th  of 
October,  which  is  the  offence  charged  in  this  case.  Eight 
here  is  the  gist  of  the  controversy.  In  this  he  is  flatly  con- 
tradicted by  the  oath  of  the  prisoner,  and  by  the  testimony 
of  Harvey,  who  was  present,  and  by  that  of  Harvey's  wife, 
and  by  circumstances  sworn  to  by  the  witness  Weiser.  The 
theory  of  Freeman's  story  is,  that  Friedberg  and  his  wife  were 
cooperating  in  what  was  done,  and  the  statement  that  the 
Friedbergs  were  consenting  to  take  the  custody  of  the  goods 
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in  question  is  shown  to  be  false  by  the  testimony  of  William 
Weiser,  who  stands  unimpeached,  and  which  shows  that  so 
far  from  receiving  the  goods,  Friedberg  (before  the  presence 
of  any  officer  was  apprehended)  ordered  Freeman,  who  was 
bringing  the  goods  into  his  store,  "to  take  the  goods  out," 
and  that  to  enforce  the  demand  that  the  goods  should  be 
taken  away,  Mrs.  Friedberg  sent  the  witness  hastily  for  an 
officer,  saying,  "go  as  quick  as  you  can;"  that  the  witness 
went  immediately  and  found  officer  Kace ;  that  Eace  at  once 
started  for  the  store ;  that  Mrs.  Friedberg,  who  had  mean- 
while followed  witness  when  he  went  for  the  officer,  met  officer 
Eace  on  his  way  to  the  scene  and  spoke  to  him,  and  Eace 
hastened  to  the  store  door,  and  was  there  instantly  shot  and 
killed.  This  killing  was  plainly  done  either  by  Freeman  in 
person,  or  some  one  of  his  fellows  who  were  seeking  to  place 
the  goods  in  Friedberg's  store.  There  is  absolutely  no  evi- 
dence tending  to  sustain  the  charge  that  Friedberg  received 
these  goods,  or  took  the  custody  of  them,  except  that  of  Free- 
man. 

It  is  suggested  that  the  fact  that  these  goods  were  brought 
at  so  late  an  hour  should  have  indicated  to  Friedberg  that 
they  were  probably  stolen.  This  may  be  so ;  but  it  must  be 
remembered  that  the  testimony  is  that  at  first  Freeman  came 
alone,  and  simply  said  he  had  some  silk  handkerchiefs  he 
wanted  to  sell,  and  Friedberg  consented  merely  to  look  at 
them.  The  surroundings  were  so  suspicious  that  Harvey 
advised  Friedberg  to  have  nothing  to  do  with  them,  and 
Friedberg,  having  his  suspicions  aroused,  replied,  it  "could 
do  no  harm  to  look  at  them,"  and  that  "he  did  not  intend  to 
buy. "  "When  the  man  returned,  not  merely  with  some  hand- 
kerchiefs, but  with  a  wagon  and  large  quantity  of  other  goods, 
and  began  to  bring  them  in,  Friedberg  protested  and  forbid. 
All  this  is  well  shown  by  testimony  apparently  credible,  and 
is  nowhere  contradicted,  save  by  Freeman's  very  improbable 
story. 
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It  is  suggested  the  testimony  of  the  girls,  Ida  Morrison  and 
Belle  McCabe,  corroborates  Freeman,  wherein  they  say  that 
a  day  or  two  before  this  occurrence  they  were  at  Friedberg's 
store  looking  at  some  silks,  with  a  view  of  buying,  and  said 
they  were  not  such  as  they  wanted,  and  that  Friedberg 
requested  them  to  call  again  soon,  as  he  expected  to  have 
other  and  better  silks  in  a  day  or  so.  Saying  nothing  about 
the  apparent  character  of  these  girls,  and  taking  this  as 
honest  testimony,  it  seems  to  me  a  matter  of  no  significance. 
A  man  keeping  a  store  and  pawn-shop,  or  an  auction  store, 
in  a  large  city,  is  daily  receiving  goods  of  almost  every  char- 
acter, and  is  liable  to  have  such  goods  any  day  from  legiti- 
mate sources,  in  the  ordinary  course  of  business.  It  seems 
nothing  more  than  the  usual  request  of  dealers  to  customers 
to  call  again,  with  the  not  unusual  suggestion  that  they  may 
shortly  have  such  articles  as  are  called  for.  It  was  a  casual 
remark,  and  the  lightest  kind  of  testimony.  It  can  not  be 
said  to  be  a  substantial  corroboration  of  Freeman. 

Freeman's  motive  to  swear  falsely  against  the  Friedbergs 
is  palpable.  It  appears  from  the  affidavits  in  support  of  the 
motion  for  a  new  trial,  that  on  the  trial  of  Lamb  for  the 
murder  of  Eace  (where  Freeman  testified  against  Lamb), 
Mrs.  Friedberg  was  a  witness,  and  testified  that  it  was  Free- 
man who  shot  Eace.  Freeman,  in  this  controversy,  is  testi- 
fying to  save  his  own  life,  and  to  destroy  the  standing  of 
those  who  aver  his  own  guilt.  He  is  not  merely  an  uncor- 
roborated accomplice,  but  he  is,  by  his  own  account,  a  pro- 
fessional thief  and  burglar,  steeped  in  crime,  swearing  under 
strong  motives  to  speak  falsely,  and  contradicted  by  several 
unimpeached  witnesses.  The  good  of  society  does  not,  in 
my  judgment,  demand  that  any  man  shall  be  convicted  of 
crime  upon  such  proof,  only. 

Mr.  Justice  Walker  :  I  concur  with  my  brother  Dickey 
in  his  dissenting  opinion. 
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Timothy   Moshier 

v. 

H.  D.  Shear. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Arbitration — improper  conduct  of  arbitrator  as  ground  to  set 
aside  award.  What  will  be  misconduct  on  the  part  of  a  juror,  will,  as  a 
general  rule,  be  such  on  the  part  of  an  arbitrator.  Neither  has  a  right  to 
learn  facts,  except  as  brought  to  his  attention  on  the  trial.  It  is  gross  mis- 
conduct for  either  to  seek  evidence  or  the  opinions  of  others  in  regard  to  the 
case,  or  anything  material  to  its  decision,  in  another  mode. 

2.  If  a  party,  his  agent  or  attorney,  converses  with  an  arbitrator,  after  his 
selection,  about  the  facts  or  merits  of  the  case,  an  award  in  such  party's 
favor  should  be  set  aside,  on  the  presumption  it  was  obtained  by  improper 
influence. 

3.  Where  an  arbitrator,  after  his  selection,  conversed  freely  with  one 
who  had  previously  acted  as  arbitrator  between  the  same  parties,  in  respect 
to  the  same  subject  matter,  and  whose  award  had  been  set  aside,  and  in  that 
conversation  the  matter  in  dispute  was  talked  over  for  several  hours,  and 
this  fact  was  not  known  to  the  losing  party  until  after  the  making  of  the 
award,  it  was  held,  this  was  such  misconduct  on  the  part  of  the  arbitrator  as 
to  authorize  the  setting  aside  of  the  award,  without  proof  that  such  conver- 
sation had  any  improper  influence  with  him. 

4.  The  safer  rule,  when  it  appears  there  has  been  conduct  on  the  part  of 
an  arbitrator  which  has  probably  resulted  perniciously,  or  was  calculated  im- 
properly to  influence  his  judgment  or  bias  him  in  his  action,  is  to  set  aside 
the  award  which  such  arbitrator  joins  in  making,  without  proof  that  his  con- 
duct has  influenced  the  other  arbitrators  associated  with  him  in  hearing  the 
case. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Knox  county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Messrs. 
Sanford  &  Carney,  for  the  plaintiff  in  error : 

Arbitrators  should  so  conduct  themselves  as  to  prevent  the 
possibility  of  improper  bias  or  even  suspicion.  See  Morse 
on  Arbitration,  537. 


170  Moshiee  v.  Sheae.  [March 

Brief  for  the  Plaintiff  in  Error. 

Like  a  judge  or  juror,  though  his  judgment  of  the  pend- 
ing controversy  be  altogether  a  just  one,  yet  he  is  false  to 
his  duty  if  he  exposes  his  mind  to  the  chance  or  danger  of 
perversion.     Strong  v.  Strong,  9  Cush.  570. 

There  is  nothing  singular  in  the  conclusion  here  sug- 
gested, of  influences  in  themselves  undue,  but  altogether 
short  of  corruption,  being  so  applied  to  the  mind  of  another 
as  to  impair  the  validity  of  an  act  otherwise  lawful.  Fox  v. 
Hazelton,  10  Pick.  277;  Morse  on  Arbitration,  106  and  107; 
Johnson  v.  Holyoke  Water  Power  Co.  107  Mass.  473 ;  Jones 
v.  Miller,  1  Dall.  205. 

After  a  man  is  chosen  arbitrator,  he  ought  not  to  hear  a 
word  of  private  ex  parte  conversation  on  the  subject  with 
either  of  the  parties.  A  court  can  not  say  it  had  no  influence 
upon  his  mind.  Graham  v.  Pence,  6  Eandolph,  537;  Morse 
on  Arbitration,  106 ;  Kussell  on  Awards,  205. 

The  relations  of  jurors  to  litigants  are  like  those  of  arbi- 
trators, and  the  same  duties  are  enjoined  upon  each  of  them, 
especially  as  to  keeping  their  minds  free  from  bias,  prejudice, 
partiality  and  undue  influence.  Spurck  v.  Crook,  19  111.  425  ; 
Stampofski  v.  Steffins,  79  id.  306 ;  Wheeling  Gas  Co.  v.  City 
of  Wheeling,  5  W.  Ya.  494. 

All  the  arbitrators  must  act  together.  The  parties  are 
entitled  to  the  arguments,  experience  and  judgment  of  each 
at  every  stage  of  the  proceedings,  and  their  bearing  and 
influence -on  the  minds  of  the  others;  and  an  award  will  be 
set  aside  for  the  intoxication  of  any  one  of  them,  rendering 
him  incompetent.  Smith  v.  Smith,  28  111.  60 ;  Morse  on 
Arbitration,  209 ;  Eussell  on  Awards,  537. 

It  is  held  that  to  the  validity  of  an  award,  under  a  com- 
mon law  submission  to  three  persons,  upon  a  stipulation  to 
abide  the  determination  of  any  two  of  them,  it  is  essential 
that  all  three  be  present  at  the  hearing  of  the  parties. 
Thompson  v.  Mitchell,  35  Me.  281 ;  Eixford  et  al.  v.  Nye,  20 
Yt.  132 ;  Bliss  v.  Hay,  2  Tyler,  (Yt.)  304. 
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And  the  same  ground  that  will  induce  a  court  to  set  aside 
a  verdict  of  a  jury  and  grant  a  new  trial,  will  induce  them  to 
vacate  an  award.  Williams  v.  Craig,  1  Dallas,  — ;  Bassett's 
case,  2  Cow.  458 ;   Van  Cortland  v.  Underbill,  IT  Johns.  405. 

Messrs.  McKenzie  &  Calkins,  for  the  defendant  in  error: 

Arbitrators  can  not  he  heard  to  say  to  what  matters  they 
gave  weight  in  their  deliberations,  what  processes  of  reason- 
ing they  followed,  or  what  particular  evidence  influenced 
them.  Denman  v.  Bayless,  22  111.  333 ;  Stone  v.  Atwood,  28 
id.  43  ;  Pidliam  v.  Pensoneau,  33  id.  378  ;  Claycomb  v.  Butler, 
36  id.  103;  Tucker  v.  Page,  69  id.  183;  Hubbell  v.  Bissell, 
2  Allen,  197;  Bigelow  v.  Maynard,  4  Cush.  321;  Ward  v. 
Gould,  5  Pick.  291 ;  Morse  on  Arbitration  and  Award,  562, 
568. 

In  the  absence  of  affirmative  evidence  of  fraud,  partiality 
or  unfairness,  which  are  never  presumed,  every  intendment 
is  in  favor  of  the  award.  Boot  v.  Benivich,  15  111.  463 ; 
Haywood  v.  Harmon,  17  id.  481. 

A  previous  knowledge  of  the  facts  by  an  arbitrator  will  not 
vitiate  his  award.     Graves  v.  Fisher,  15  Me.  54. 

While  arbitrators  must  act  fairly,  their  intercourse  with 
the  parties  upon  the  subject  of  the  arbitration,  untainted 
with  fraud,  can  not  affect  their  award.  Flatter  v.  McDer- 
mitt,  25  Ind.  326. 

Although  one  arbitrator  may  have  acted  fraudulently  and 
corruptly,  if  the  other  two  acted  honestly  the  award  must 
stand,  {Plummer  v.  Saunders,  55  N.  H.  28,)  so  that  one  is 
related  to  the  other  party.     Davis  v.  Forchie,  34  Ala.  107. 

Courts  will  not  set  aside  an  award  because  the  compounder 
misconstrued  a  deposition,  nor  because  he  had  in  his  posses- 
sion vouchers  relative  to  the  case  that  he  had  received  prior 
to  the  time  he  was  chosen.     Bird  v.  Laycock,  7  La.  Ann.  171. 

The  court  should  not  set  aside  the  award,  and  as  to  acts 
held  not   such  misconduct   as  to    justify  setting  the   same 
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aside,  counsel  cited  many  other  cases,  among  which  are 
Fisher  v.  Towner,  14  Conn.  26 ;  Wheeling  Gas  Co.  v.  City  of 
Wheeling,  5  W.  Va.  492;  Herrlck  v.  Blair,  1  Johns.  Ch. 
101;  Devereaux  v.  Burgman,  11  Ind.  490;  Walls  v.  Wilson, 
28  Pa.  St.  514;  May  v.  Yancy,  4  Leigh,  462;  Rheem  v.  ^Wi- 
son,  2  S.  &  K.  113 ;  Ellmaker  v.  Buckley,  16  id.  72 ;  Dougherty 
v.  McWhorter,  7  Yerg.  254;  jBrowm  v.  Leavitt,  26  Me.  251; 
Morville  v.  American  Tract  Society,  12  Mass.  140. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  parties  to  this  record  had  business  transactions  run- 
ning through  a  number  of  years,  and  being  unable  to  adjust 
their  differences,  they  agreed  to  submit  them  to  the  award  of 
three  arbitrators.  They  were  duly  selected,  and  heard  the 
evidence  and  the  parties,  and  found  and  published  an  award 
that  plaintiff  in  error  pay  to  defendant  in  error  $1100.  By 
agreement  this  award  was  set  aside,  and  the  matters  again 
submitted  to  the  award  of  Henry  Sisson,  John  Becker,  and 
Jonathan  Hubbell.  After  a  hearing  of  the  witnesses  they 
published  an  award  that  plaintiff  in  error  pay  to  defendant 
in  error  $704.62.  Thereupon  Moshier  filed  this  bill  to  set 
aside  the  award  and  enjoin  its  collection. 

The  bill  alleges  several  grounds,  among  which  is  the  charge 
of  misconduct  of  Hubbell,  one  of  the  arbitrators.  It  charges 
that  he,  after  being  selected  to  act,  saw  Stephens,  who  had 
been  one  of  the  arbitrators  when  the  case  was  previously 
tried,  and  was  fully  informed  as  to  all  of  the  particulars  of 
the  controversy,  and  talked  freely^  with  him  in  reference  to 
the  case;  that  Hubbell  was  thereby  prejudiced,  and  ren- 
dered incompetent  to  act  as  an  arbitrator;  that  plaintiff  in 
error  was  not  informed  of  the  fact,  nor  did  he  learn  it,  until 
after  the  award  was  executed  and  published.  He  charges 
that  by  reason  of  the  misconduct  of  this  arbitrator  he  was 
greatly  injured  and  wronged.  On  a  hearing  in  the  circuit 
court  it  was  found ,  that  the  arbitrator  was  incompetent  to 
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act,  the  award  was  not,  for  that  reason,  binding,  and  the 
court  decreed  that  it  be  vacated  and  set  aside.  Thereupon 
Shear  appealed  to  the  Appellate  Court  for  the  Second  Dis- 
trict, where  the  decree  was  reversed,  but  the  case  was  not 
remanded  to  the  circuit  court,  whereby  its  decree  is  final. 
Thereupon  Moshier  prosecutes  error,  and  urges  a  reversal  of 
the  decree  of  the  Appellate  Court. 

In  the  view  we  take  of  this  case,  it  becomes  necessary  to 
consider  but  one  question,  and  that  is,  whether  the  miscon- 
duct of  Hubbell  was  such  as  to  require  the  award  to  be  set 
aside  and  vacated.  That  his  having  a  full,  free  and  unre- 
restricted  conversation  with  Stephens,  who  was  fully  informed 
as  to  all  of  its  details,  was  misconduct,  is  not  denied.  After 
being  selected,  it  is  the  duty  of  an  arbitrator,  like  a  juror,  to 
act  fairly  and  impartially  between  the  parties  and  on  the 
evidence  adduced  before  them  on  the  trial,  and  entirely 
independent  of  all  outside  influences,  and  what  will  be  mis- 
conduct on  the  part  of  a  juror  will,  as  a  general  rule,  be  such 
on  the  part  of  an  arbitrator.  Neither  has  a  right  to  learn 
facts  except  as  brought  to  his  attention  on  the  trial.  It  is 
gross  misconduct  for  either  to  seek  evidence  or  the  opinions 
of  others  in  regard  to  the  case,  or  anything  material  to  its 
decision  in  another  mode.  It  is  virtually  conceded  that  had 
defendant  in  error  conversed  with  the  arbitrator,  the  award 
being  in  his  favor,  it  would  have  been  set  aside,  on  the  pre- 
sumption that  it  was  obtained  by  improper  influence,  and 
the  same  would  be  equally  true  had  an  agent  or  the  attorney 
of  defendant  in  error  conversed  with  the  arbitrator  in  refer- 
ence to  the  controversy. 

Stephens  testifies  that  Hubbell  was  at  his  house,  and  they 
conversed  in  reference  to  the  former  arbitration.  He  did 
not  remember  whether  Hubbell  inquired  in  reference  to  it, 
as  he  voluntarily  introduced  the  subject ;  that  the  matter 
was  talked  over,  and  he  informed  Hubbell  what  items  they 
allowed,  and   what  they   rejected;    that  he   told  him  they 
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allowed  Shear  only  such  items  as  were  corroborated  by  evi- 
dence of  other  persons.  Eice  said  to  Hubbell  that  Moshier 
believed  that  his  mind  was  made  up  through  the  influence  of 
Stephens.  He  replied  he  did  not  think  Stephens  intended  to 
influence  him.  He  did  not  say  he  was  influenced  by  what 
Stephens  told  him. 

In  his  testimony  Hubbell  says  he  had  known  Stephens 
twenty  years  prior  to  the  conversation,  and  their  relations 
had  been  friendly,  and  he  held  him  in  high  esteem ;  that  he 
went  to  his  house  in  the  evening — they  had  three  or  four 
hours  conversation  that  evening.  "We  talked  a  good  deal 
about  it,  but  I  don't  recollect  that  he  gave  me  a  full  account 
of  the  case,  or  I  will  say  further,  that  it  was  talked  about 
freely, — nothing  was  kept  back  for  delicacy." 

It  is  true  that  there  is  no  positive  proof  that  the  arbitra- 
tor was  influenced  in  his  opinions  by  the  conversation,  but 
we  have  no  reason  to  expect  such  proof  in  such  cases.  How- 
ever much  he  may  have  been  influenced,  it  is  scarcely  prob- 
able that  he  would  be  aware  of  the  fact.  Such  effects  are 
seldom  perceptible  or  consciously  produced.  They  are  usually 
imperceptible,  and  unknown  to  the  subject  of  their  influence. 
However  honest  and  upright  Hubbell  may  be,  and  however 
he  may  feel  free  from  influence  produced  by  his  conversation 
with  Stephens,  still  it  is  almost  impossible  to  believe  that 
such  a  conversation  with  a  friend  of  long  standing,  and  for 
whom  the  arbitrator  had  a  high  regard,  did  not  produce 
strong,  if  not  controlling,  convictions  on  his  mind,  and  how- 
ever desirable  it  may  be  to  terminate  protracted  contention, 
it  is  more  desirable  that  justice  shall  be  administered,  free 
from  all  improper  or  corrupting  influences, — that  the  mode 
of  settling  contests  by  arbitration  shall  be  kept  pure,  and  free 
from  improper  influences.  Here,  whatever  the  motive  of  the 
arbitrator,  he  was  subjected  to  improper  influences,  and 
whether  or  not  it  operated  to  the  injury  of  plaintiff  in  error, 
it  was  calculated  to  operate  to  the  prejudice  of  the  parties, 
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and  to  sanction  it  would  form  a  dangerous  precedent.  We 
can  not  know  what  influence  it  may  have  exerted  in  this 
case.  It  is  sufficient  that  it  was  calculated  to  produce 
improper  results. 

To  sustain  this  award  would  be  to  sanction  and  justify  the 
means  by  which  the  whole  system  of  arbitration  would  be 
perverted  and  corrupted.  If  we  hold  that  the  party  thus 
objecting  must  prove  that  undue  influence  actually  resulted, 
then  the  objection  would  seldom  be  available,  however  cor- 
rupt the  influence.  Such  things  can  seldom,  owing  to  pre- 
cautions taken  by  those  engaged  in  such  practices  for 
concealment,  be  shown  by  positive  evidence,  hence  the  safer 
rule  is,  to  hold  that  when  it  appears  there  has  been  conduct 
calculated  to  result,  and  which  has  probably  resulted,  perni- 
ciously, to  set  aside  the  award.  It  is  clear  that  had  Shear 
done  what  Stephens  did,  or  had  he  procured  another  to  do  the 
same  thing,  there  could  not  have  been  the  slightest  hesitation 
in  setting  aside  the  award,  and  yet  the  influence  of  Stephens 
was  equal  to,  if  not  more  potent  than  that  of  Shear  would 
have  been,  on  the  mind  of  the  arbitrator,  who  was  his  intimate 
friend,  and  whom  he  held  in  high  esteem.  What  more  pow- 
erful influence  could  have  been  exerted  ?  If  we  sustain  this 
award  we  shall  license  every  person,  whether  a  partizan  or 
not  to  the  contest,  to  enter  into  the  conflict,  and  exercise 
his  full  influence,  whether  inspired  by  friendship  or  hatred  of 
the  parties  to  the  contest,  only  excluding  the  unseemly  and 
improper  conduct  of  the  parties  themselves,  their  attorneys 
or  agents.  We  must  therefore  hold  that  the  conduct  of 
Hubbell  was  improper,  to  an  extent  that  rendered  him  incom- 
petent to  act  in  the  case. 

It  is,  however,  urged,  that  the  submission  was  to  three 
arbitrators  named,  or  to  any  two  of  them,  and  the  award 
published  by  the  three,  or  any  two  of  them,  should  be  bind- 
ing on  the  parties  to  the  submission,  and  that  it  was  signed 
and  published  by  all  three,  and  hence  the  award  is  made 
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and  published  by  two  of  the  arbitrators,  against  whom  there 
is  no  charge  of  misconduct  of  any  kind.  This  reason  is  more 
apparent  than  real.  The  misconduct  of  a  juror  has  always 
been  held  ground  for  setting  aside  a  verdict,  notwithstanding 
the  other  eleven  concurred  with  him  in  the  finding;  and  it 
is  because  it  is  impossible  to  know  the  extent  of  his  influence 
over  the  minds  of  the  other  jurors,  and  because  that  fact  is 
incapable  of  proof,  and  can  not  be  known,  the  courts,  to 
avoid  the  probability  that  the  misconduct  of  one  has  influ- 
enced the  others,  to  keep  the  stream  of  justice  certainly  pure 
will  set  the  verdict  aside.  So,  here,  no  one  can  know  the 
extent  of  Hubbell's  influence  over  the  minds  of  the  other  two. 
For  aught  we  can  know,  it  may  have  controlled  in  making 
up  the  award  that  was  published.  Plaintiff  in  error  had  the 
right  to  have  all  who  acted,  free  from  bias  and  improper 
influences  produced  after  their  selection.  Had  but  the  other 
two  acted,  then  we  can  see  no  objection  to  the  award.  But 
all  of  the  members  who  did  act  were  not  free  from  improper 
influences,  and  he  was  thus  deprived  of  an  essential  right 
secured  to  him  by  the  law,  and  for  that  reason  the  award 
should  be  set  aside,  and  the  circuit  court  committed  no  error 
in  the  decree  it  rendered,  but  the  Appellate  Court  erred  in 
reversing  it. 

The  decree  of  the  latter  court  is  reversed,  and  the  cause 

remanded. 

Decree  reversed. 
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"William  Druley 

v. 
William  Adam. 

Filed  at  Ottawa  January  18,  1882— Rehearing  denied  March  Term,  1882. 

1.  Notice  by  possession — as  to  rights  of  owner  of  mill  site,  in  respect 
to  diversion  of  water  therefrom.  The  owner  of  a  mill  site  on  the  Desplaines 
river,  in  the  settlement  of  a  controversy  with  the  trustees  of  the  Illinois  and 
Michigan  Canal  in  respect  to  an  alleged  improper  diversion  of  water  by  the 
trustees  from  the  mill  site,  entered  into  a  written  agreement  with  the  canal 
trustees,  in  which  the  respective  rights  of  the  parties  were  defined.  The 
owner  of  the  mill  site  and  the  canal  trustees  were  in  possession  of  their 
respective  premises.  It  was  held,  that  such  possession  was  notice  of  the 
rights  claimed  by  each  to  all  dealing  thereafter  with  either  in  respect  to  the 
subject  matter  of  that  agreement,  so  that  a  person  who  afterwards  obtained  a 
grant  of  the  use  of  water  power  from  the  canal  trustees  was  bound  to  know 
what  the  agreement  was,  and  would  hold  subject  thereto. 

.  2.  Water  courses — riparian  proprietors — construction  of  a  contract 
in  respect  to  the  diversion  of  water  from  the  mill  site  of  a  lower  proprietor. 
The  agreement  spoken  of  had  relation  to  the  use  of  water  to  be  diverted  from 
the  Desplaines  river  at  a  point  above  the  mill  site,  for  the  purposes  of  the 
canal.  The  machinery  of  the  mill  was  operated  by  means  of  water  power 
derived  from  the  river.  The  mill  owner  was  a  riparian  proprietor  to  the 
center  thread  of  the  stream,  and  as  such  entitled  to  recover  for  any  diversion 
of  the  stream  to  his  injury.  The  pending  suit  which  was  brought  in  settle- 
ment by  the  agreement,  involved  the  right  of  the  canal  trustees  to  so  divert 
the  water  of  the  river.  In  view  of  these  conditions,  the  owner  of  the  mill 
site  released  to  the  canal  trustees  "the  right  to  use  and  appropriate  the  water 
of  the  said  Desplaines  river  at  the  feeder  at"  a  point  above  the  mill,  "for  sup- 
plying the  said  canal  for  the  purpose  of  navigation,  in  the  same  manner  the 
water  in  said  river,  in  connection  with  other  feeders,"  was  then  "used  for 
supplying  said  canal."  It  was  held,  a  use  of  the  water  by  the  canal  trustees  in 
excess  of  that  needed  for  navigation,  creating  a  motive  power  for  the  benefit 
of  others,  was  a  use  not  within  the  language  or  spirit  of  the  agreement. 

3.  Nor  was  this  restriction  in  the  agreement  as  to  the  purpose  to  which 
the  water  from  the  river  might  be  applied  by  the  canal  trustees,  limited  to 
such  water  as  might  naturally  flow  in  the  river  without  the  aid  of  art,  but 
included  all  waters  which  might  be  introduced  into  the  stream  by  any  means 
whatsoever — whether  by  the  natural  flow  of  the  water,  by  the  increased  drain- 
age of  the  country  induced  by  use  and  improvement,  or  by  artificial  struc- 
tures bringing  water  from  sources  whence  it  could  not  be  brought  in  any 
other  way. 

12—102  III. 
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4.  Same — nature  and  extent  of  the  rights  of  riparian  proprietors  as  to 
the  water  of  a  running  stream.  There  can  be  no  property  merely  in  the 
water  of  a  running  stream.  The  owner  of  land  over  which  a  stream  of  water 
flows,  has,  as  incident  to  his  ownership  of  the  land,  a  property  right  in  the 
flow  of  the  water  at  that  place  for  all  the  beneficial  uses  that  may  result  from 
it,  whether  for  motive  power  in  propelling  machinery,  or  in  imparting  fer- 
tility to  the  adjacent  soil,  etc. — in  other  words,  he  has  a  usufruct  in  the  water 
while  it  passes; — but  all  other  riparian  proprietors  have  precisely  the  same 
rights  in  regard  to  it,  and,  apart  from  the  right  of  consumption  for  supplying 
natural  wants,  neither  can,  to  the  injury  of  the  other,  abstract  the  water,  or 
divert  or  arrest  its  flow. 

5.  Such  being  the  character  of  the  right  of  riparian  proprietors  in  the 
water  of  a  running  stream,  it  matters  not  how,  in  the  first  instance,  the  water 
became  running  water,  for  if  it  were  raised  by  wells,  or  brought  out  of  reser- 
voirs, the  moment  the  waters  thus  produced  are  allowed  to  flow  into  a  natural 
stream,  and  mingle  with  its  waters  thence  on  towards  its  mouth,  over  the  soil 
of  another,  the  rights  of  the  lower  riparian  proprietors  attach.  Or  where  the 
natural  flow  of  water  in  a  running  stream  is  augmented  by  any  artificial  means 
the  same  result  will  follow. 

6.  And  where  water  is  thus  brought  into  a  running  stream,  the  principle 
is  not  restricted  to  the  more  remote  riparian  proprietor,  but  is  equally  appli- 
cable to  those  who  are  proximate  to  the  party  causing  the  artificial  addition 
to  the  waters. 

7.  Same — as  to  the  right  of  reclamation  of  abandoned  waters.  So 
where  an  individual  has  by  artificial  means  brought  water  into  a  running 
stream  in  such  manner  that  the  rights  of  lower  riparian  proprietors  over 
whose  lands  the  commingled  waters  may  flow,  will  attach,  then  the  moment 
such  waters  enter  upon  the  land  of  another  the  party  causing  the  artificial 
addition  will  be  regarded  as  having  abandoned  the  water  so  produced  by  him, 
and  placed  it  beyond  his  right  of  legal  reclamation  or  control. 

8.  And  this  doctrine  applies  notwithstanding  the  attempted  diversion 
may  be  of  only  the  same  quantity  of  water  which  the  person  seeking  to  reclaim 
it  may  have  added  to  the  volume  of  the  stream,  or  even  a  less  quantity.  It 
matters  not,  in  this  view,  what  proportion  of  the  water  which  his  acts  con- 
tributed to  the  stream,  he  seeks  to  divert  from  a  lower  proprietor,  so  that  the 
fact  remains  that  the  water  so  contributed  by  him  had  become  intermingled 
with  the  water  of  the  stream  and  passed  upon  the  land  of  another. 

9.  Action — liability  as  between  two  persons  whose  acts  conjointly  pro- 
duce the  result  complained  of.  Where  a  person  had  wrongfully  diverted 
water  from  a  running  stream,  to  the  injury  of  a  lower  riparian  proprietor, 
and  after  having  carried  the  water  to  a  point  at  which  it  would  be  wholly 
unavailing  to  such  lower  proprietor,  permitted  it  to  be  used  as  a  motive  power 
for  propelling  machinery  by  another  to  whom  he  leased  the  right,  it  was  held, 
the  act  of  each  was  the  act  of  both,  so  that  the  lessee  who  made  use  of  the 
water  was  held  liable  as  for  the  original  diversion. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Will  county;  the  Hon.  Josiah  McEoberts,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  appellee  against  appel- 
lant, for  diverting  the  water  in  the  Desplaines  river  from  the 
plaintiff's  mill.  There  was  a  plea  of  not  guilty,  with  notice 
of  special  matter,  embracing  the  evidence  relied  upon  in 
defence.  Judgment  was  rendered  in  the  circuit  court  for 
appellant,  and  from  this  an  appeal  was  taken  to  the  Appel- 
late Court  for  the  Second  District,  and  that  court  reversed 
the  judgment  of  the  circuit  court,  and  entered  judgment  for 
appellee  for  $800,  and  costs  of  suit.  The  present  appeal  is 
from  that  judgment. 

Upon  the  trial  in  the  circuit  court  the  following  was  stipu- 
lated to  be  the  evidence  : 

"That  the  plaintiff,  at  the  time  of  the  commencement  of 
this  suit,  was  possessed,  as  the  owner,  of  lots  1,  2,  3  and  4, 
in  block  45,  and  lots  1,  2,  3,  4,  5,  6,  7  and  8,  in  block  57,  and 
lots  1,  2,  3,  4  and  6,  in  block  62,  all  in  the  School  Section 
addition  to  Joliet,  in  Will  county,  Illinois,  said  addition  com- 
prising the  whole  of  section  16,  town  35,  range  10  east,  third 
principal  meridian,  and  that  said  plaintiff  and  his  grantors 
have  been  in  possession  of  said  premises  continuously  since 
the  year  1852,  and  prior  thereto,  and  that  said  grantors  to 
plaintiff  were  Philo  A.  and  Orlando  H.  Haven ;  that  said 
premises  are  located  on  the  Desplaines  river,  a  natural  water 
course  running  through  said  section  16 ;  that  a  dam,  herein 
called  Adam's  dam,  is  and  has  been  standing  across  said 
river  since  prior  to  the  year  1852,  and  that  said  premises 
have  been  used  continuously  to  the  date  of  trial  by  plaintiff 
and  his  grantors  for  mill  purposes,  deriving  the  power  there- 
for from  said  Desplaines  river ;  that  said  plaintiff  now,  and 
for  many  years,  has  located  on  said  premises  mills  propelled 
by  water  power  derived  from  said  river,  and  has,  and  had  at 
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the  date  of  the  diversion  of  water  complained  of,  located  on 
said  premises  six  wheels,  four  of  which  are  in  place  to  be 
used,  and  which  are  reasonably  fitted  to  use  the  water  in  the 
river,  and  do  not  require  to  put  them  in  use  any  unreason- 
able detention  or  employment  of  the  water  flowing  in  said 
river;  that  the  location  of  said  premises,  with  reference  to 
the  Illinois  and  Michigan  Canal  and  the  Desplaines  river,  in 
the  city  of  Joliet,  is  correctly  shown  by  the  map  marked  'A,' 
which  it  is  not  deemed  necessary  to  reproduce  here,  and  that 
the  location  and  course  of  the  Desplaines  river  and  the  Illi- 
nois and  Michigan  Canal,  from  the  north  line  of  sections  22 
and  23,  in  town  35  north,  range  10  east  (being  the  town  of 
Lockport),  to  the  south  line  of  section  16,  town  35,  range  10 
east  (being  the  town  of  Joliet),  with  the  locks,  levels  and 
dams  of  said  canal  in  said  distance,  the  dam  of  said  Adam, 
and  the  structure  of  said  defendants  on  said  canal  below 
Adam's  dam,  are  correctly  shown  by  the  map  marked  '13,' 
to  be  sent  up  with  this  record,  but  which  it  is  not  deemed 
necessary  to  reproduce  here ;  that  said  canal  was  opened  for 
navigation  in  the  spring  of  the  year  1848 ;  that  the  Summit 
division  of  said  canal  terminates  at  Lockport,  Illinois,  on 
section  23,  town  36,  range  10,  and  was  improved  by  the  city 
of  Chicago  so  as  to  make  a  continuous  level,  drawing  water 
from  Lake  Michigan,  from  the  terminus  of  the  south  branch 
of  the  Chicago  river  to  lock  No.  1,  aforesaid,  under  the  act  of 
the  General  Assembly  of  date  February  16,  1865;  that  said 
improvement  was  completed  about  May  1,  1871 ;  that  the 
State  of  Illinois,  by  act  of  the  General  Assembly,  assumed 
charge  of  said  improved  level  in  the  year  1871,  by  act  of  date 
October  20,  1871,  and  has  since  controlled  the  same ;  that 
from  dam  No.  2,  in  Joliet,  south,  the  canal  level  is  known  as 
the  Channahon  level ;  that  all  the  water  which  is  put  into 
said  level  for  any  purposes  is  drawn  from  the  pool  formed  by 
dam  No.  2,  at  Joliet,  above  plaintiff's  dam,  and  since  the 
building   of   said   canal,  and  its   opening  in   1848,  until  the 
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completion  of  the  structures  of  defendants,  no  water  had  ever 
been  drawn  from  said  level  or  had  been  put  into  the  same, 
except  as  required  for  navigation  purposes,  nor  had  any  water 
power  been  used  or  leased  on  said  level ;  that  there  is  more 
water  introduced  into  the  Summit  level  of  said  canal  by  rea- 
son of  the  improvement  known  as  the  deep  cut,  above  referred 
to,  than  is  required  for  navigation  purposes,  and  more  than 
is  required  for  the  purposes  of  the  canal  between  locks  1  and 
2,  2  and  3,  and  3  and  4,  on  said  canal,  between  Lockport  and 
Joliet ;  that  the  use  of  such  surplus  water  is  leased  to  Norton 
&  Co.,  at  Lockport,  so  far  as  they  may  require,  and  the  bal- 
ance is  discharged  by  a  spillway, — both  the  water  used  by 
Norton  &  Co.  and  that  discharged  by  said  spillway  being  con- 
ducted by  a  race,  from  the  hydraulic  basin  connected  with 
the  canal,  to  the  Desplaines  river,  at  a  point  in  section  23,  in 
said  town,  and  from  thence  mingled  with  the  other  water  of 
said  river,  follows  the  bed  of  said  stream  through  sections 
*22,  23,  27  and  34,  in  the  town  of  Lockport,  and  partially 
through  section  3,  in  the  town  of  Joliet,  to  a  point  where  said 
canal  effects  a  junction  with  said  river ;  that  from  said  point 
in  section  3  aforesaid,  where  said  junction  is  made  to  dam 
No.  2,  in  Joliet,  said  canal  is  contained  within  artificial  banks 
or  walls  of  stone,  but  comprises  'the  original  bed  of  said  river, 
using  the  same,  and  leaving  said  river  at  dam  No.  2 ;  that 
there  is  a  mill  site  and  mill  on  said  river,  section  23,  in 
Lockport,  and  had  been  for  many  years,  and  that  from 
the  point  on  section  23  where  said  surplus  water  is  discharged, 
to  the  point  on  section  3,  in  Joliet,  where  the  canal  enters 
into  the  bed  of  said  river,  there  is  no  connection  between 
said  canal  and  said  river,  and  no  structures,  works  or 
improvements  of  any  kind  were  ever  placed  on  said  river,  or 
any  control  exercised  over  the  same  by  any  canal  authori- 
ties, or  the  State,  for  any  purpose ;  that  said  waste-weir  is 
never  used  except  in  case  of  high  water  and  floods,  or  when 
it  is  necessary  to  draw  off  the  water  from  the  level  for  the 


1S2  Dkuley  v.  Adam.  [March 

Statement  of  the  case. 

purpose  of  repairs,  there  usually  being  no  more  water  than 
is  utilized  at  Norton's  mills ;  that  the  amount  of  water  which 
is  discharged  into  the  Desplaines  river  at  Lockport,  from  the 
Summit  division  of  said  canal  through  said  spillway  and 
Norton  &  Co.'s  race,  is  about  25,000  cubic  feet  per  minute; 
that  the  amount  of  water  required  for  navigation  purposes  on 
the  canal  from  lock  No.  1  to  dam  No.  1  is  about  1220  cubic 
feet  per  minute ;  that  the  amount  of  water  required  for  navi- 
gation purposes  of  said  canal  from  dam  No.  1  to  the  end  of 
the  Channahon  level  is  about  3300  feet  per  minute,  and  the 
amount  required  for  navigation  purposes  on  the  Channahon 
level  alone  is  about  2800  cubic  feet  per  minute ;  that  since 
the  completion  of  the  said  deep  cut,  and  the  turning  of  such 
surplus  water  into  said  river  at  Lockport,  the  amount  of  water 
flowing  over  Adam's  dam  at  Joliet,  before  the  diversion  of  the 
water  herein  complained  of,  was  greater  by  two-thirds,  as 
estimated,  than  the  amount  flowing  over  said  dam  prior  to 
said  deep  cut  improvement,  and  that  the  amount  of  water 
passing  over  Adam's  dam  since  the  diversion  complained  of, 
is  double  the  amount  which  passed  over  said  dam  before  the 
completion  of  the  deep  cut ;  that  the  season  during  which 
said  canal  is  open  for  navigation  on  said  Channahon  level  is 
generally  from  March  25th  to*  November  25th,  in  each  year; 
that  defendants'  premises  are  located  on  the  berme  or  west- 
ern bank  of  said  canal,  on  said  Channahon  level,  about  half 
a  mile  south-west  of  plaintiff's  dam ;  that  defendants  built  a 
tunnel  under  said  canal,  put  in  water  wheels,  and  at  the  date 
of  commencing  said  suit  had  been  drawing  water  from  said 
Channahon  level  of  said  canal  to  the  extent  of  from  6000  to 
8000  cubic  feet  per  minute  to  operate  their  mill,  discharging 
the  same  into  the  Desplaines  river  below  the  plaintiff's  dam, 
and  at  a  lower  level  on  said  river  than  said  dam,  so  that  the 
use  of  said  water  was  wholly  lost  to  plaintiff ;  that  but  for 
the  diversion  of  said  water  from  the  pool  above  dam  No.  2  of 
the  Illinois  and  Michigan  Canal  into  the  Channahon  level  of 
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said  canal,  and  for  such  use  by  defendants,  all  of  said  water 
would  have  naturally  flowed  in  the  banks  and  bed  of  said 
river  to  said  plaintiff's  dam  and  water  wheels,  and  could 
have  been  used  by  him ;  that  such  use  of  said  water  from 
said  canal  by  said  defendants  is  by  virtue  of  a  lease  for  such 
purpose,  executed  to  said  defendants  by  the  Canal  Commis- 
sioners of  the  State  of  Illinois ;  that  said  mill  of  defendants, 
and  said  structures  for  using  said  water,  had  been  in  use  at 
the  date  of  the  trial  about  two  years,  and  that  plaintiff  could 
have  used  and  had  machinery  wherewith  to  use  all  water  so 
used  by  said  defendants,  and  that  the  damage  to  plaintiff 
is  from  $800  to  $1000  per  annum;  that  plaintiff's  damage 
to  date  of  trial,  is  from  $1600  to  $2000;  that  the  course  of 
said  canal  is  as  originally  laid  out  and  completed  in  1848 ; 
that  said  Philo  A.  and  Orlando  H.  Haven,  the  plaintiff's  grant- 
ors, while  in  possession  of  said  premises,  commenced  suit 
against  the  trustees  of  the  Illinois  and  Michigan  Canal,  about 
the  year  1848,  to  recover  damages  for  the  diversion  of  the  Des- 
plaines  river  into  said  canal  and  away  from  said  dam,  and 
that  said  suit  is  the  identical  one  referred  to  and  decided 
in  the  5th  Gilman  Eeports,  page  548,  and  in  the  11th  Illinois 
Keports,  page  554,  and  is  of  and  concerning  the  same  dam 
that  plaintiff  is  now  in  possession  of ;  that  before  final  judg- 
ment in  said  last  named  suit,  and  on,  to-wit,  the  22d  day  of 
August,  A.  D.  1853,  an  agreement  in  writing  was  executed 
between  said  Philo  A.  and  Orlando  H.  Haven,  of  the  one 
part,  and  said  trustees  of  the  Illinois  and  Michigan  Canal, 
of  the  other  part,  in  words  and  figures  as  follows,  to-wit : 

"'Whereas,  a  suit  has  been,  and  is  now,  pending,  at  the 
instance  of  Philo  A.  Haven  and  Orlando  H.  Haven,  against 
the  Board  of  Trustees  of  the  Illinois  and  Michigan  Canal,  in 
the  circuit  court  of  Will  county,  Illinois,  in  consequence  of 
alleged  damages  to  a  certain  mill  owned  by  said  Philo  A. 
Haven  and  Orlando  H.  Haven,  situated  on  the  Desplaines 
river,  at  Joliet,  Will  county,  Illinois,  occasioned  by  diverting 
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the  water  of  said  river  from  said  mill,  and  applying  it  to  the 
use  of  the  Illinois  and  Michigan  Canal  above  said  mill ;  and 
whereas,  the  said  board  of  trustees  and  the  said  Philo  A. 
Haven  and  Orlando  H.  Haven  being  mutually  desirous  of 
avoiding  further  litigation : 

"  'Therefore,  we,  the  said  Philo  A.  Haven  and  Orlando  H. 
Haven,  for  and  in  consideration  of  the  sum  of  $3060  to  us 
paid  by  the  said  Board  of  Trustees  of  the  Illinois  and  Michi- 
gan Canal,  the  receipt  whereof  is  hereby  acknowledged,  do 
hereby  release  and  forever  discharge  the  said  board  of  trustees, 
and  their  successors  in  office,  from  all  actions,  rights  of 
action,  and  all  claim  arising  out  of  any  damages  heretofore, 
now,  or  hereafter  to  be  sustained  by  us  by  reason  of  the  use 
of  the  waters  of  said  Desplaines  river  for  the  purpose  of 
supplying  said  canal,  in  the  manner  the  same  is  now  supplied 
at  the  feeder  at  Joliet.  In  further  consideration  of  the  said 
sum  of  $3060,  herein  expressed  to  have  been  received  by  us, 
we  hereby  remise,  release,  and  forever  quitclaim  to  the  board 
of  trustees  and  their  successors  in  office,  and  to  the  State  of 
Illinois,  whenever  said  canal  shall  revert  to  said  State,  the 
right  to  use  and  appropriate  the  water  of  the  said  Desplaines 
river  at  the  feeders  at  Joliet,  below  guard  lock  No.  1,  for  sup- 
plying the  said  canal  for  the  purpose  of  navigation,  in  the 
same  manner  the  water  in  said  river,  in  connection  with  other 
feeders,  is  now  used  for  supplying  said  canal. 

"  'We  further  agree  that  when,  at  any  time,  the  superin- 
tendent or  other  person  having  charge  of  said  canal  >  shall 
desire  to  reduce  the  quantity  of  water  above  our  said  mill- 
dam  for  the  purpose  of  repairing  said  canal,  its  banks  or 
other  appurtenances,  at  any  point  between  our  said  mill  and 
the  dam  across  said  river  at  said  feeder,  that  said  superin- 
tendent, or  other  person  having  charge  of  said  canal,  may 
reduce  the  water  above  said  mill-dam,  provided  the  water  at 
our  said  mill-dam  shall  not  be  reduced  lower  than  the  top  or 
comb  of  our  said  mill-dam,  which  may  be  done  by  opening 
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the  waste-ways  at  the  west  end  of  said  mill-dam,  which  shall 
be  closed  by  said  superintendent  as  soon  as  said  repairs  can 
be  completed,  and  shall  not  be  opened  except  for  such  repairs 
as  aforesaid,  nor  remain  open  more  than  for  the  period  of 
one  week  at  any  one  time,  without  such  compensation  as  may 
be  agreed  upon  by  any  two  persons  to  be  selected  by  us  for 
that  purpose. 

"  'We  further  agree- to  dismiss  all  suits  now  pending  at  our 
instance  against  said  board  of  trustees  in  the  circuit  court  of 
"Will  county,  Illinois,  and  pay  all  costs  of  court  that  may 
remain  unpaid  at  the  time  said  suit  or  suits  shall  be  dis- 
missed. 

"  'In  witness  whereof  the  said  Philo  A.  Haven  and  Orlando 

H.  Haven  have  hereunto  set  their  hands  and  seals,  this  22d 

day  of  August,  1853. 

Philo  A.  Haven,  [Seal.] 

By  0.  Haven,  his  attorney  in  fact.      [Seal.] 

Orlando  H.  Haven.'    [Seal.] 

"And  that  the  sum  of  money  mentioned  in  said  agreement 
was  paid  and  receipted  for,  said  receipt  being  in  words  as 
follows : 
"'$3060. 

'"Keceived,  Lockport,  Aug.  22,  1853,  from  David  Leavitt, 
treasurer,  for  the  Board  of  Trustees  of  the  Illinois  and  Mich- 
igan Canal,  by  the  hands  of  William  Gooding,  secretary,  the 
sum  of  $3060,  in  full,  on  settlement  of  our  claim  for  damages 
against  the  Board  of  Trustees  of  the  Illinois  and  Michigan 
Canal. 

Philo  A.  Haven, 

By  O.  H.  Haven,  his  attorney  in  fact. 

0.  H.  Haven.' 

"It  is  further  agreed,  that  no  evidence  proving,  or  tending 

to  prove,  any  other  facts  than  as  herein  stated  and  referred 

to,  to-wit :    certain  maps,  was  offered  by  either  party  on  the 

trial  of  said  cause ;  that  the  evidence  offered  was  offered  by 
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each  party  hereto,  subject  to  such  material  objections  thereto, 
except  for  matters  of  form,  as  might  be  made ;  that  this 
statement  of  the  proofs  and  of  the  facts  proved  herein  shall 
stand  as,  and  be  signed  by  the  court  and  filed  in  this  cause 
as,  a  proper  and  sufficient  bill  of  exceptions  in  this  case,  and 
that  no  other  or  further  one  shall  be  required,  but  that 
nothing  herein  stated  shall  (should  a  re-trial  be  had  of  this 
case  or  of  any  other)  prejudice  the  rights  of  either  party  to 
introduce  on  such  trial  further,  other,  or  different  evidence 
proving  or  tending  to  prove  any  different  fact  or  facts. 

"It  is  further  agreed,  that  on  such  evidence  and  proof,  the 
said  court,  wherein  said  action  was  pending  and  tried,  found 
the  issues  herein  for  the  defendants,  to  which  finding  said 
plaintiff  excepted,  and  moved  for  a  new  trial  in  the  said 
cause,  which  motion  was  by  said  court  overruled,  and  there- 
upon said  court  rendered  judgment  against  said  plaintiff  and 
in  favor  of  said  defendants,  for  costs ;  and  inasmuch  as  the 
matters  and  things  do  not  appear  of  record,  he  tenders  this 
as  his  bill  of  exceptions  herein,  and  prays  that  the  same 
may  be  signed  and  sealed,  and  made  part  of  the  record  in 
this  case." 

The  case  is  properly  certified  from  the  Appellate  Court, 
and  the  certificate,  after  embodying  a  finding  of  facts  em- 
bracing the  foregoing  stipulation,  and  the  conclusion  and 
judgment  thereon,  presents  the  following  questions  as  being 
involved : 

First — Under  the  facts  in  this  case,  are  the  defendants 
below  liable  for  the  diversion  of  the  water,  as  charged. 

Second — Under  the  facts,  has  the  plaintiff  below  the  prior 
right  to  the  use  of  the  25,000  cubic  feet  per  minute  turned 
into  the  Desplaines  river  through  the  gates  and  spillway  at 
Norton's  mill,  at  Lockport. 

Third — Can  this  action  be  maintained  against  defendants 
below,  they  being  lessees  of  the  Canal  Commissioners. 
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Fourth — Under  the  facts  of  this  case,  which  of  the  parties 
to  this  record  has  the  prior  right  to  the  use  of  the  25,000 
cubic  feet  per  minute  turned  into  the  Desplaines  river  through 
the  gates  and  spillway  at  Norton's  mill,  at  Lockport. 

Fifth — Have  the  Canal  Commissioners  a  right  to  take  into 
the  canal  from  the  Desplaines  river,  above  the  plaintiff's  dam, 
any  more  water  than  they  need  for  the  purpose  of  navigation 
on  the  canal. 

Sixth — Have  the  canal  authorities,  under  the  contract 
between  the  canal  trustees  and  the  Havens,  the  right  to  take 
water  from  said  river  above  plaintiff's  dam,  use  the  same  for 
mill  power  on  said  Channahon  level,  and  deprive  the  plaintiff 
of  the  use  of  the  same  by  turning  the  water,  after  it  is  so 
used  for  water  power,  into  said  river  below  plaintiff's  dam. 

Seventh — What  is  the  proper  construction  of  the  contract 
between  the  canal  trustees  and  the  Havens,  and  are  the 
parties  to  this  suit  bound  by  said  contract. 

Eighth — Under  the  law  applied  to  the  facts  found,  what 
are  the  rights  of  the  plaintiff  in  and  to  the  waters  flowing  in 
the  channel  of  said  river. 

The  errors  assigned  bring  before  the  court  all  the  ques- 
tions involved  in  the  rulings  below. 

Mr.  E.  F.  Bull,  and  Mr.  G.  D.  A.  Parks,  for  the  appellant : 
A  lower  riparian  owner  on  a  natural  water  course  is  enti- 
tled, and  only  entitled,  to  receive  from  the  proprietor  above, 
the  proper,  natural  and  customary  flow  of  the  stream,  unim- 
paired in  quantity  and  in  the  conditions  of  fall  necessary  to 
make  it  reasonably  useful  to  him.  Angell  on  Water  Courses, 
sec.  95,  et  seq;  Plumleigh  v.  Dawson,  1  Gilm.  544 ;  Evans  v. 
Merrkveather,  3  Scam.  492. 

This  doctrine  is  expressed  in  the  maxim  of  the  civil  law, 
"aqua  currit  et  debet  currere,  ut  currere  solebat."  Belknap  v. 
Belknap,  2  Johns.  Ch.  463. 
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The  proper,  natural  and  customary  flow  of  water  in  a 
natural  water  course  must  be  defined,  in  general  terms,  as 
that  body  of  water  which  issues  from  its  natural  sources  and 
affluents  in  the  water  shed  that  it  drains.  Angell  on  Water 
Courses,  sec.  4,  et  seq. 

As  to  the  rights  of  dominant  and  servient  proprietors : 
Angell  on  Water  Courses,  sec.  5 ;  Buckingham  v.  Smith,  10 
Ohio,  288;  Trustees,  etc.  v.  Dickinson,  9  Cush.  547;  Brace  v. 
Yale,  10  Allen,  443  ;  2  Bouvier's  Inst.  174 ;  Whittier  v.  Cocheco 
Manf.  Co.  9  N.  H.  454;  Society  for  Manf.  v.  Morris  Canal 
Co.  Saxton,  (N.  J.)  157;  Butte  v.  Vaughn,  11  Cal.  143;  Bur- 
nett v.  Whitesides,  15  id.  35 ;  Elliott  v.  Fitchburg  R.  R.  Co. 
10  Cush.  191 ;  Embury  v.  Owen,  6  Exch.  360 ;  2  Washburn 
on  Eeal  Prop.  329 ;  Hoffman  et  al.  v.  Stone  et  al.  7  Cal.  46. 

The  appellant  did  not  divert  the  water, — that  was  the  act 
of  the  canal  trustees.     Parker  v.  Griswold,  17  Conn.  288. 

Messrs.  Garnsey  &  Knox,  for  the  appellee : 

There  is  no  property  in  the  water  of  a  water  course.  The 
only  property  right  is,  the  right  to  the  use  of  the  water  as  it 
passes  through  or  by  each  owner's  land.  3  Kent,  side  p. 
439 ;  Angell  on  Water  Courses,  sec.  95 ;  Evans  v.  Merri- 
iceather,  3  Scam.  492 ;  Batavia  Manf.  Co.  v.  Newton  Wagon 
Co.  91  111.  239 ;  Washburn  on  Easements,  p.  214,  sec.  9,  and 
p.  216,  sec.  11. 

The  property  in  a  stream  of  water  is  regarded  as  indivisi- 
ble. Each  riparian  owner  is  bound  to  use  it  as  an  entire 
stream  in  its  natural  channel,  for  a  severance  would  destroy 
the  rights  of  all.  One  proprietor  can  not  so  appropriate  or 
use  the  stream  as  materially  to  injure  others  jointly  inter- 
ested in  it.  Havens  v.  Canal  Trustees,  11  111.  557 ;  Plumleigh 
v.  Dawson,  1  Gilm.  544. 

A  lower  riparian  proprietor  has  the  right  to  the  use  of  all 
water  which  may  be  added  to  a  stream  by  a  higher  proprietor, 
and  it  matters  not  that  the  addition  was  made  at  the  entire 
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expense  of  the  upper  proprietor.  Tourtclotte  v.  Phelps,  4  Gray, 
(Mass.)  376;  Webb  v.  Portland  Manf.  Co.  3  Sumner,  189; 
Swindon  Water  Works  v.  W.  and  B.  Canal  Co.  14  Moak's 
English  E.  86 ;  Batavia  Manf.  Co.  v.  Newton,  91  111.  239. 

The  right  to  the  use  of  the  water  flowing  in  the  natural 
channel  of  a  water  course  is  property,  being  either  a  corpo- 
real or  an  incorporeal  hereditament,  according  to  circum- 
stances. Angell  on  Water  Courses,  sec.  90  ;  Havens  v.  Canal 
Trustees,  5  Gilm.  548. 

It  is  a  matter  of  indifference,  so  far  as  the  rights  of  the 
lower  proprietor  are  concerned,  from  what  source,  whether 
natural  or  artificial,  the  waters  of  the  stream  are  derived. 
Wood  v.  Ward,  3  Exch.  779 ;  Washburn  on  Easements,  298. 

The  contract  in  this  case  does  not  give  the  right  to  the 
grantees  to  divert  more  water,  or  a  greater  amount,  or  in  a 
different  manner,  than  is  allowed  by  its  express  terms. 
Bealey  v.  Shaw,  6  East,  208 ;  Taylor  v.  St.  Helens,  22  Eng- 
lish E.  (Moak's  ed.)  796 ;  Blackmore  v.  Glamorganshire  Canal 
Co.  1  Mylne  &  Keene,  (7  Eng.  Ch.)  155;  Jeneson  v.  Walker, 
11  Gray,  423. 

For  the  purpose  of  showing  how  similar  deeds  or  grants  of 
riparian  rights  have  been  construed,  we  cite  the  following 
additional  cases  :  Lincoln  v.  Lincoln,  110  Mass.  449  ;  Daven- 
port v.  Lamson,  21  Pick.  73;  Richardson  v.  Bigelow,  15  Gray, 
423 ;  Sibley  v.  Hoar,  4  id.  222 ;  Strong  v.  Benedict,  5  Conn. 
210 ;  Darlington  v.  Painter,  7  Barr,  473 ;  Schuylkill  Nav.  Co. 
v.  Moore,  2  Whart.  477. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Appellee  is  owner,  by  grant  from  Philo  A.  and  Orlando 
H.  Haven,  of  the  property,  the  water  rights  upon  which  were 
the  subject  of  litigation  in  Canal  Trustees  v.  Haven,  reported 
in  5  Gilm.  548,  and,  when  again  before  this  court,  in  11  111. 
554.  Whatever  water  rights  affecting  that  property  they 
could  convey,   he   owns.     Appellant's    right  to   draw  water 
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from  the  canal  to  propel  his  machinery,  is  derived  from  a 
lease,  executed  many  years  subsequent  to  1852,  by  the  Board 
of  Canal  Commissioners, — who  are  successors  in  trust  to  the 
Board  of  Trustees  of  the  Illinois  and  Michigan  Canal.  Pos- 
session by  appellee  and  his  grantors  of  the  property  conveyed 
by  them  to  him  is  admitted  to  have  been  continuous"  since 
1852,  and  prior  thereto.  The  possession,  respectively,  of  the 
board  of  trustees  and  of  the  Havens  was,  therefore,  upon 
well  established  and  familiar  principles,  notice  of  the  rights 
claimed  by  each  to  all  dealing  thereafter  with  either ;  and 
inasmuch  as  their  respective  rights  were  materially  affected 
by  their  agreement  of  the  22d  of  August,  1853,  the  parties 
to  the  present  suit,  in  acquiring  their  rights,  were  bound  to 
know  what  that  agreement  was,  and  hold  subject  thereto. 
This  is  not  seriously  contested  in  argument,  and,  in  our 
opinion,  it  can  not  be. 

The  inquiry  then  naturally  arises,  at  the  threshold  of  the 
case,  to  what  extent  did  that  agreement  affect  and  change 
the  rights  of  the  parties  in  regard  to  the  use  of  water  at  the 
place  involved  in  this  controversy  ?  The  agreement  recites 
the  pendency  of  the  suit  by  the  Havens  against  the  board  of 
trustees  for  the  recovery  of  damages  alleged  to  have  been 
sustained  to  their  mill  in  consequence  of  the  diverting  the 
waters  of  the  Desplaines  river  "from  said  mill,  and  applying 
it  to  the  use  of  the  Illinois  and  Michigan  Canal,  above  said 
mill,"  and  that  the  parties  were  anxious  to  avoid  further 
litigation.  The  Havens  do,  therefore,  and  for  the  consid- 
eration then  specified  as  being  paid,  thereby  "release  and 
forever  discharge  the  said  board  of  trustees,  and  their  succes- 
sors in  office,  from  all  actions,  rights  of  action,  and  all  claim 
arising  out  of  any  damages  heretofore,  now,  or  hereafter  to 
be  sustained  by  them  by  reason  of  the  use  of  the  waters  of 
said  Desplaines  river  for  the  purpose  of  supplying  said  canal, 
in  the  manner  the  same  is  now  supplied  at  the  feeder  at 
Joliet;"  and  they  also,  in  further  consideration  of  the  said 
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sum  specified  as  then  paid,  thereby  "remise,  release,  and  for- 
ever quitclaim  to  the  board  of  trustees,  and  their  successors 
in  office,  and  to  the  State  of  Illinois,  whenever  said  canal 
shall  revert  to  said  State,  the  right  to  use  and  appropriate 
the  water  of  the  said  Desplaines  river  at  the  feeder  at  Joliet, 
below  guard  lock  No.  1,  for  supplying  the  said  canal  for  the 
purpose  of  navigation,  in  the  same  manner  the  water  in  said 
river,  in  connection  with  other  feeders,"  was  then  "used  for 
supplying  said  canal."  It  had  been  decided  by  this  court 
in  that  suit,  that  the  Havens  were  riparian  proprietors  to  the 
center  thread  of  the  stream,  and,  as  such,  entitled  to  recover 
for  any  diversion  of  the  water  to  their  injury,  (5  Gilm.  ubi 
supra,)  and  also  that  the  property  in  the  water  wras  indivisi- 
ble, each  proprietor  being  bound  to  use  it  as  an  entire  stream, 
in  its  natural  channel,  in  such  way  as  not  materially  to  injure 
others  who  were  jointly  interested  in  it.  (11  111.  ubi  supra.) 
The  Havens,  therefore,  might  have  persisted,  in  the  enforce- 
ment of  their  right  to  have  the  stream  continue  to  flow  as 
an  entire  stream,  in  its  natural  channel,  as  it  had,  before  the 
diversion,  been  wont  to  flow,  or  they  might  relinquish  this 
right  in  favor  of  the  board  of  trustees,  either  wholly  or  par- 
tially. They  chose  to  relinquish  the  right  partially.  The 
board  of  trustees  were  only  empowered  to  obtain  water  for 
the  purposes  of  navigation,  although,  as  incident  to  getting 
rid  of  waste  or  surplus  water,  they  might,  doubtless,  sell 
water  power.  See  Angell  on  Water  Courses,  sec.  468  ;  Cooper 
v.  Williams,  5  Ohio,  391;  Buckingham  v.  Smith,  10  id.  288. 
And  therefore  it  is  to  be  presumed  it  was  that  they  only 
sought  to  obtain  from  the  Havens,  and  the  Havens  only  pur- 
ported to  relinquish  to  them,  the  right  to  use  this  water  for  the 
purpose  of  navigation.  It  is  manifest  it  was  understood  that 
this  purpose  would  not,  at  all  times,  require  all  the  water 
flowing  in  the  river,  and  that  at  such  times  it  was  not 
intended  the  board  of  trustees  should  have  the  right  to 
appropriate  the  water  to  any  different  or  new  use,  for  they 
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expressly  limited  the  right  to  use  the  water  for  navigation, 
"in  the  same  manner  the  water  in  said  river,  in  connection 
with  other  feeders,  was  then  used  for  supplying  said  canal." 
The  release  of  damages,  also,  is  of  those  sustained  "by  reason 
of  the  use  of  the  waters  of  said  Desplaines  river  for  the  pur- 
pose of  supplying  said  canal,  in  the  manner  the  same  is  now 
supplied  at  the  feeders  at  Joliet."  So,  beyond  all  question, 
any  use  of  the  water  in  a  different  manner  from  that  in  which 
the  water  in  the  river  was  then  used  for  supplying  the  canal, 
is  unauthorized  by  the  relinquishment,  and  so,  unaffected  by 
it.  Plainly,  a  use  in  excess  of  that  needed  for  navigation, 
creating  a  motive  power  for  the  benefit  of  others,  is  a  use  not 
within  the  language  or  the  spirit  of  the  agreement. 

It  is,  however,  argued,  with  much  ingenuity  and  plausi- 
bility, that  the  agreement  does  not  contemplate  the  addition 
to  the  waters  of  the  river  since  caused  by  the  deepening  of  the 
Summit  level  of  the  canal,  but  only  such  water  as  naturally 
flowed  in  the  river  without  the  aid  of  art.  But  does  it,  by 
fair  construction,  exclude  such  addition?  We  think  not. 
No  word  is  used  expressing  whence  or  how  it  is  anticipated 
the  flow  of  water  is  to  be  obtained.  The  language  is,  simply, 
"the  water  of  the  Desplaines  river."  What  that  language 
embraces  they  intended — nothing  more,  nothing  less.  It  is 
not  to  be  presumed  that  the  parties  intended  only  the  stage 
of  the  water  then  in  the  river,  or  the  stage  of  water  that 
might  be  brought  in  by  the  system  of  drainage  then  in  use, 
for  it  is  clear  the  design  was  to  effect  a  permanent  settlement 
of  the  controversy,  and  it  was  known  the  country  was  then 
new  and  but  imperfectly  drained,  and  that  enlarged  and  more 
perfect  drainage  would  be  gradually  introduced  as  the  country 
grew  older  and  became  better  improved,  and  hence  there 
would  be  produced,  from  time  to  time,  a  material  change  in 
the  volume  and  flow  of  the  water  in  the  river.  The  parties 
knew  the  position  and  possibilities  of  the  river,  not  only  in 
respect  of  the  water  that  naturally  flowed  into  it,  but  also 
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in  respect  of  its  future  use  as  an  outlet  for  drainage,  and  it 
would,  therefore,  seem  not  unreasonable  that  they  should,  in 
the  absence  of  anything  showing  the  contrary,  be  held  to 
have  had  within  contemplation  its  possible  use  for  all  the 
purposes,  and  to  the  extent,  to  which  it  has  since  been  ap- 
plied. 

A  reference  to  the  well  settled  legal  principles  applica- 
ble to  running  waters  will,  we  think,  satisfactorily  show 
that  the  waters  introduced  into  the  Desplaines  river  by 
the  deepening  of  the  Summit  level  of  the  canal,  thereafter 
became,  in  a  legal  sense,  and  hence  within  the  language  of 
the  agreement,  "waters  of  the  Desplaines  river."  The  law 
has  been  long  settled,  in  this  State,  that  there  can  be  no 
property  merely  in  the  water  of  a  running  stream.  The 
owner  of  land  over  which  a  stream  of  water  flows,  has,  as 
incident  to.  his  ownership  of  the  land,  a  property  right  in  the 
flow  of  the  water  at  that  place  for  all  the  beneficial  uses  that 
may  result  from  it,  whether  for  motive  power  in  propelling 
machinery,  or  in  imparting  fertility  to  the  adjacent  soil, 
etc., — in  other  words,  he  has  a  usufruct  in  the  water  while  it 
passes ;  but  all  other  riparian  proprietors  have  precisely  the 
same  rights  in  regard  to  it,  and,  apart  from  the  right  of  con- 
sumption for  supplying  natural  wants,  neither  can,  to  the 
injury  of  the  other,  abstract  the  water,  or  divert  or  arrest 
its  flow.  Evans  v.  Merriweather,  3  Scam.  492 ;  Plumleigh  v. 
Dawson,  1  Gilm.  544;  Havens  v.  Canal  Trustees,  11  111.  554; 
Batavia  Manf.  Co.  v.  Newton  Wagon  Co.  91  id.  230.  See, 
also,  2  Blackstone's  Com.  (Sharswood's  ed.)  17;  3  Kent's 
Com.  (8th  ed.)  544;  Washburn  on  Easements,  207,  et  seq.; 
Goddard's  Law  of  Easements,  (Bennett's  ed.)  56 ;  Embrey 
et  al.  v.  Owen,  4  Eng.  L.  &  Eq.  466. 

It  would  seem,  when  it  is  once  established,  that  the  only 

property  right  recognized  by  the  law,  as   respects  running 

water,  is  in  its  use  as  it  passes  along   and  as  incident  to  the 

soil  over  which  it  passes, — it  could  make  but  little  difference 

13—102  III. 
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how,  in  the  first  instance,  the  water  became  running  water, 
for  if  it  were  raised  from  wells,  or  brought  out  of  reservoirs, 
the  moment  the  individual  thus  producing  it  should  allow  it 
to  flow  into  a  natural  stream,  and  mingling  with  its  waters 
thence  on  towards  its  mouth,  over  the  soil  of  another,  he 
would  have  voluntarily  placed  it  beyond  his  power*  of  legal 
reclamation  or  control ;  for,  without  becoming  a  trespasser 
upon  the  soil  of  that  other,  or  obtaining  a  license  from  him, 
he  could  then  do  no  act  to  arrest  its  onward  flow,  or  divert 
its  course,  or  in  anywise  enjoy  its  use.  It  would,  in  our 
opinion,  be  conclusive  evidence  of  an  abandonment  of  .all 
right  to  enjoy  the  use  or  control  the  movement  of  such  water. 
The  principle  is  broadly  stated  in  text  books,  but  does  not 
appear  to  have  been  often  the  sole  point  in  controversy, 
though  frequently  as  incidentally  and  pertinently  before  the 
court  in  adjudicated  cases. 

In  Goddard's  Law  of  Easements,  (Bennett's  ed.)  p.  51, 
the  author  says :  "When  a  stream  is  natural,  there  can  be 
no  doubt  that  all  waters  which  flow  into  it  become  a  part  of 
that  stream,  and  subject  to  the  same  natural  rights  as  the 
rest  of  the  water,  and  that  it  makes  no  difference  that  the 
water  so  flowing  to  the  natural  stream  was  sent  clown  by 
artificial  means." 

In  Washburn  on  Easements,  p.  274,  sec.  33,  it  is  said: 
"There  are  some  cases  where  a  lower  mill  may  acquire  the 
benefit  of  expenditures  laid  out  by  the  upper  mill  owner, 
without  being  liable  to  contribute  therefor.  Thus,  if  the 
owner  increases  the  capacity  of  the  stream,  for  mill  purposes, 
by  enlarging  the  extent  of  his  pond,  or  the  reservoirs  which 
supply  his  mill,  the  lower  one  has  a  right  to  avail  himself  of 
the  benefit  of  this,  as  something  incident  to  the  ownership 
and  situation  of  his  mill. " 

In  Angell  on  Water  Courses,  sec.  95,  the  author  says: 
"It  is  also  important  to  observe,  that  as  each  proprietor 
through  whose  land  a  water  course  passes,  has  a  right  to 
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the  natural  flow  and  descent  of  a  water  course,  subject  to  a 
like  reasonable  use  by  all  others,  he  necessarily  enjoys  the 
benefits  in  the  improvement  made  by  proprietors  above.  If 
they  increase  the  head  waters,  for  useful  purposes,  by  flowing 
increased  areas  of  land,  and  by  making  reservoirs  to  preserve 
surplus  water  for  dry  seasons,  and  thus  increase  the  volume 
of  water  for  hydraulic  purposes,  every  lower  proprietor  neces- 
sarily enjoys  the  benefit  of  it." 

In  Wood  v.  Waud,  3  Exchequer,  (Welsby,  Hurlstone  & 
Gordon,)  748,  one  of  the  questions  occurring  upon  the  trial 
was,  whether  the  plaintiffs  had  a  right  to  the  waters  of 
"Bowling  sough,"  and  in  reference  thereto,  Pollock,  C.  B., 
in  delivering  the  opinion  of  the  court,  said :  "Have  the 
plaintiffs  a  right  to  the  waters  of  this  sough,  as  described  in 
the  third  count  of  the  declaration?  It  appears  to  us  to  be 
clear,  that  as  they  have  a  right  to  the  use  of  the  Bowling 
beck,  as  incident  to  their  property  on  the  banks  and  bed  of 
it,  they  would  have  the  right  to  all  the  water  which  actually 
formed  part  of  that  stream  as  soon  as  it  had  become  part, 
whether  such  water  came  by  natural  means,  as  from  springs, 
or  from  the  surface  of  the  hills  above,  or  from  rains  or  melted 
snow,  or  was  added  by  artificial  means,  as,  from  the  drainage 
of  lands,  or  of  colliery  works ;  and  if  the  proprietors  of  the 
drained  lands,  or  of  the  colliery,  augmented  the  stream  by 
pouring  water  into  it,  and  so  gave  it  to  the  stream,  it  would 
become  part  of  the  current, — no  distinction  could  then  be 
made  between  the  original  natural  stream  and  such  acces- 
sions to  it." 

In  Webb  v.  The  Portland  Manf.  Co.  3  Sumner,  189,  a  sug- 
gestion was  made  in  argument  that  the  defendants  had  fully 
indemnified  the  plaintiff  from  any  injury,  and  in  truth  had 
conferred  a  benefit  on  him,  by  securing  the  water,  by  means 
of  a  raised  dam  higher  up  the  stream,  at  Sebago  pond,  in  a 
reservoir,  so  as  to  be  capable  of  affording  a  fuller  supply  in  the 
stream  in  the  dryest  season.     But  Story,  J.,  in  delivering 
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the  opinion  of  the  court,  in  reply  to  this,  said:  "To  this 
suggestion  several  answers  may  be  given.  In  the  first  place, 
the  plaintiff  is  no  party  to  the  contract  for  raising  the  new 
dam,  and  has  no  interest  therein,  and  can  not,  as  a  matter 
of  right,  insist  upon  its  being  kept  up,  or  upon  any  advan- 
tage to  be  derived  therefrom.  In  the  next  place,  the  "plaintiff 
is  not  compellable  to  exchange  one  right  for  another,  or  to 
part  with  a  present  interest  in  favor  of  the  defendants  at  the 
mere  election  of  the  latter.  Even  a  supposed  benefit  can  not 
be  forced  upon  him  against  his  will,  and  certainly  there  is 
no  pretence  to  say,  that,  in  point  of  law,  the  defendants  have 
any  right  "to  substitute  for  a  present  existing  right  of  the 
plaintiffs  any  other  which  they  may  deem  to  be  an  equiva- 
lent. The  private  property  of  one  man  can  not  be  taken 
by  another,  simply  because  he  can  substitute  an  equivalent 
benefit."  See,  also,  Cooley  on  Torts,  to  the  same  effect,  p.  66. 
In  Tourtelotte  et  al.  v.  Pheljis,  4  Gray,  370,  it  was  held  a 
grantee  of  land,  including  the  site  of  a  dam,  with  the  privi- 
lege of  flowing,  during  the  winter  only,  the  meadow  of  the 
grantor  higher  up  on  the  same  stream,  "for  the  benefit  of 
carrying  on  the  blacksmith's  business,"  has  the  right,  as 
against  his  grantor,  or  those  claiming  under  him  privileges 
above  or  below  on  the  same  stream,  to  use,  at  all  seasons, 
for  any  reasonable  purpose,  the  waters  of  the  stream,  includ- 
ing any  additional  power  subsequently  created  by  improve- 
ments of  his  grantor ;  and  in  discussing  this  question  the 
court,  per  Shaw,  Ch.  J.,  said:  "One  consideration  is  import- 
ant to  the  present  inquiry.  It  is  this  :  that  as  each  proprietor 
through  whose  land  a  water  course  passes,  has  a  right  to  the 
natural  flow  and  descent  of  a  water  course,  subject  to  a  like 
reasonable  use  by  all  others,  he  necessarily  enjoys  the  benefit 
of  any  improvements  made  by  the  proprietors  above  him. 
If  they  increase  the  head  waters,  for  useful  purposes,  by 
flowing  increased  areas  of  land,  and  by  making  reservoirs  to 
preserve  surplus  waters  for  dry  seasons,  and  thus  increase 
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the  volume  of  water  for  hydraulic  purposes,  every  lower 
proprietor  necessarily  enjoys  the  benefit  of  it.  *  *  * 
Indeed,  where  several  successive  mills  are  to  be  benefited  by 
a  reservoir  .at  the  head  of  the  stream,  it  is  common  for  the 
several  proprietors  to  come  into  an  agreement  to  contribute 
proportionally  to  the  expense  of  an  improvement  which  will 
inure  to  their  common  benefit.  But  in  such  case,  if  the 
lower  mill  owner  pays  anything  for  the  benefit  he  enjoys,  it 
is  in  virtue  of  the  obligation  he  has  entered  into,  and  not  of 
any  duty  incumbent  on  him  by  law."  Like  doctrine  was 
announced  by  this  court,  in  argument,  in  Batavia  Manf.  Co. 
v.  Neivton  Wagon  Co.  supra.  To  like  effect  see,  also,  Eddy  v. 
Simpson,  3  Cal.  249. 

The  principle  thus  recognized  is  not  restricted,  as  seems  to 
be  supposed  by  counsel  for  appellant  in  argument,  to  the 
more  remote  riparian  proprietor,  but  is  equally  applicable  to 
those  who  are  proximate  to  the  party  causing  the  artificial 
addition  to  the  waters,  and  this  will  be  obvious  when  it  is 
reflected  that  intermingled  waters  become  indistinguishable 
and  inseparable,  and  the  right  to  flowing  water  is  not  a  right 
in  the  water  itself,  but  simply  a  right  to  its  use  as  it  flows,  as 
an  incident  to  the  ownership  of  the  soil  over  which  it  passes, 
and  so  the  party  causing  the  artificial  addition  has. as  effect- 
ually abandoned  all  right  to  use  and  control  it,  the  moment 
he  has  caused  or  permitted  it  to  commingle  with  other 
waters  and  flow  upon  the  land  of  another,  as  he  has  after 
permitting  it  to  flow  continuously  over  the  soil  of  numbers  of 
successive  proprietors,  and  to  become  commingled  with  the 
waters  of  many  additional  streams.  Whether  sooner  or  later, 
the  moment  he  has  placed  the  water  beyond  his  right  of  legal 
reclamation  or  control,  he  has,  in  a  legal  sense,  abandoned 
it,  and  it  is,  thereafter,  to  him  only  as  any  other  running 
water. 

Counsel  for  appellant  quote  and  rely  upon  Elliott  v.  Fitch- 
burg  R.  R.  Co.  10  Cush.  191,  Whittier  v.  Cocheco  Manf.  Co. 
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9  N.  H.  454,  Society  for,  etc.  Manf.  v.  Morris  Canal  Co. 
Saxton,  (N.  J.)  157,  Hoffman  et  al.  v.  Stone  et  al.  7  Cal.  46, 
Butte  v.  Vaughn,  11  id.  143,  and  Barnett  v.  Whitesides,  15 
id.  35,  as  establishing  the  doctrine  that  if  a  party  take  out 
and  divert  from  a. stream  of  water  the  same  amount  (or  less 
than  that)  which  he  has,  by  artificial  means,  before  caused 
to  How  into  it,  a  lower  riparian  proprietor  will  have  no  right 
of  action  against  him  on  account  of  such  abstraction  or 
diversion. 

The  following  quotation  from  the  opinion  of  the  court  in 
Elliott  v.  Fitchburg  R.  R.  Co.  10  Cush.  191,  very  clearly 
shows  the  ground  of  the  opinion  there :  "The  question  was 
not  (if  the  defendants  have  caused  damage  to  the  plaintiff 
amounting  in  law  to  a  disturbance  of  his  right,  for  which 
an  action  would  lie,)  whether  it  would  be  barred  by  an  advan- 
tage of  equal  value  conferred,  in  the  nature  of  a  set-off,  but 
whether,  the  improvements  of  Clark  upon  his  meadow  taken 
together  as  a  whole,  including  the  dam  and  ditches  as  a  part 
of  one  and  the  same  improvement,  any  damage  was  done  to 
the  plaintiff ;  and  this,  we  think,  was  correctly  so  left  to  the 
jury." 

In  Whittier  v.  Cocheco  Manf.  Co.  9  N.  H.  454,  the  plaintiff 
had  granted  to  another  party,  who  had  subsequently  granted 
to  the  defendants,  certain  lands  and  water  power  on  the 
south  side  of  a  dam  across  the  Cocheco  river,  at  a  place 
called  Waldron's  Falls,  reserving  to  himself  the  right  to  draw 
water  from  the  pond  above  the  dam  for  fulling  cloths  and 
skins.  The  defendants  also  owned  the  lands  and  certain 
mills  at  the  north  end  of  the  dam,  and  in  addition  thereto 
certain  other  mills,  lower  down,  on  the  same  river,  and  it 
seems,  moreover,  they  had  been  in  the  habit  of  using  and 
withdrawing  water  at  the  north  end  of  the  clam  for  manu- 
facturing, in  some  certain  and  definite  manner,  for  more 
than  twenty  years,  and  thus  acquired  a  prescriptive  right 
in  that  regard.     The  defendants,  and  others,  had  collected, 
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through  artificial  means,  water  in  a  reservoir,  called  Bow 
pond,  above  Waldron's  Falls,  which  they  could  there  let  into 
the  river  by  means  of  a  gate.  In  a  dry  time  they  opened 
their  gate  at  Waldron's  Falls  and  also  at  Bow  pond,  and 
thus  permitted  the  water  to  pass  below.  Plaintiff  claimed 
there  was  a  diversion  of  water  to  his  injury.  The  court  held 
that  the  right  plaintiff  retained  in  the  water  above  the  dam  at 
Waldron's  Falls,  was  subject  to  the  prior  right  of  the  defend- 
ants, as  mill  owners,  on  the  north  side  of  the  river,  to  use 
the  water  as  they,  and  those  under  whom  they  claimed,  had 
used  it  for  more  than  twenty  years  before  the  acquisition  of 
his  right, — that  it  could  make  no  difference  to  him  whether 
the  defendants  used  the  water  to  propel  machinery  at  Wal- 
dron's Falls,  or  let  it  pass  through  their  gate  without  any 
use  there,  in  order  that  it  might  be  used  at  their  mills  below, 
provided  they  did  not  thus  withdraw  from  the  pond  more 
water  than  they  were  entitled  to  withdraw  for  propelling  their 
machinery,  had  they  chosen  to  have  used  it  at  Waldron's 
Falls  for  that  purpose,  and  that  plaintiff  had  no  right  to 
require  that  the  defendants  should  shut  down  their  gates  for 
the  purpose  of  saving,  for  his  use,  the  water  let  into  the  river 
from  Bow  pond.  What  became  of  the  water  after  it  passed 
out  of  the  pond  and  beyond  the  dam  in  which  plaintiff  had 
an  interest,  was  clearly  of  no  consequence  to  him.  The  ques- 
tion was,  simply,  was  he  entitled  to  require  that  the  defend- 
ants should  collect  that  water  and  retain  it  for  his  use, — and 
the  reservation  in  his  grant,  and  other  circumstances  fixing 
his  rights,  answered  in  the  negative.  That  case  is  plainly, 
and,  as  we  conceive,  vitally,  distinguishable  from  the  present 
case,  in  that  there,  by  express  contract,  the  plaintiff's  rights 
to  the  use  of  the  water  above  the  dam  were  subordinate  to 
and  restricted  by  the  prior  rights  of  the  defendants,  and 
those  under  whom  they  claimed,  to  use  that  water  as  they 
had  used  it  for  more  than  twenty  years  before  the  acquisition 
of  his  right,   whereas,   here,   the  plaintiff   is,   by  contract, 
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restricted  in  his  right  to  the  use  of  the  water  of  Desplaines 
river  only  in  so  far  as  it  may  be  necessary  for  purposes  of 
navigation.  Had  the  plaintiff  in  that  case  been  in  nowise 
restricted  in  his  right  to  use  the  waters  of  the  river  above  the 
dam  for  manufacturing  purposes,  a  very  different  question, 
as  we  conceive,  would  have  been  presented. 

In  The  Society  for  Establishing  Manufactories,  etc.  v.  Morris 
Canal  Co.  Saxton,  (N.  J.)  157,  bill  was  filed  for  the  purpose 
of  restraining  the  defendants  from  diverting  the  waters  of 
the  Passaic  river.  The  defendants  claimed  the  privilege  of 
introducing  into  the  Eockaway  (the  bed  of  which,  for  a  dis- 
tance, they  make  use  of  for  the  bed  of  their  canal,)  the 
waters  of  Lake  Hopatcung  and  of  one  of  the  branches  of  the 
Karitan,  and  then  of  taking  out  of  the  Eockaway,  below,  so 
much  water  as  may  be  necessary  for  the  purposes  of  their 
canal,  averring  that  the  waters  of  the  stream  will  be  thereby 
in  nowise  diminished.  The  Chancellor  refused  the  injunction. 
It  will  be  noted  there  was  in  that  case  but  a  single  enter- 
prise, in  which  the  turning  of  the  waters  of  Lake  Hopatcung 
and  the  branch  of  the  Earitan  into  the  Eockaway,  and  the 
diverting  of  the  waters  of  the  Eockaway  into  the  canal,  were 
concurrent  acts,  and  necessary  parts  of  one  common  whole. 
They  were  each  for  the  purpose  of  supplying  the  canal  with 
water.  So  far  as  the  Eockaway  was  used,  either  for  the 
reception  or  diversion  of  water,  it  was  as  a  part  of  the  canal. 
There  could,  therefore,  be  no  ground  for  claiming  that  by 
turning  the  waters  of  Lake  Hopatcung  and  the  branch  of  the 
Earitan  into  the  Eockaway,  the  canal  company  had  aban- 
doned them.  Directly  the  reverse  seems  to  have  been  true. 
At  all  times  it  retained  actual  and  lawful  control  of  these 
waters. 

It  is  unnecessary  that  we  should  express  any  disapproval 
of  these  cases  at  this  time.  Whether  rightly  or  wrongly 
decided,  they  do  not  assert  that  he  who  causes  a  body  of 
water,  which  he  has  collected  by  artificial  means,  to  flow  into 
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a  natural  stream  of  water,  retains  a  property  right  in,  or 
ownership  of,  that  water  after  it  has  passed  on  to  the  soil  of 
another,  nor  do  they  assert  that  one  trespass  to  the  property 
of  an  individual  may  be  justified  by  another  and  wholly  inde- 
pendent trespass  beneficial  to  that  individual.  This  would 
be  contrary  to  natural  justice,  and  subversive  of  the  funda- 
mental principles  of  property  rights.  I  may  not  justify  my 
act  of  tearing  down  my  neighbor's  inclosure,  and  destroying 
his  crops,  by  showing  that,  unsolicited,  and  of  my  own  voli- 
tion, I  dug  ditches  and  removed  obstructions  to  cultivation 
on  his  lands,  whereby  I  benefited  him  more  than  I  injured 
him  by  tearing  down  his  inclosure  and  destroying  his  crops. 
But  these  cases,  in  principle,  go  no  farther  than  to  assert 
that  where,  by  the  accomplishment  of  a  single  and  entire 
work,  water  is  both  added  to  and  diverted  from  a  stream,  a 
lower  riparian  proprietor  can  not  complain,  provided  the 
same  amount  and  quality  of  water  shall  continue  to  flow  to 
him  after  as  before.  The  work  is  regarded  as  a  single  act, 
and  its  ultimate  result,  in  that  view,  whether  injurious  or 
beneficial,  is  alone  considered.  This  view  is,  however,  mani- 
festly inapplicable  in  an  action  at  law,  where  the  party  adding 
the  water,  in  a  legal  point  of  view,  abandons  it,  so  that  the 
lower  riparian  proprietor  has  a  legal  right,  technical  though 
it  may  be,  to  have  the  added  water  flow  down  over  his  land 
as  a  part  of  the  waters  of  the  stream ;  for  no  common  law 
doctrine  is  settled  more  firmly  by  the  concurrent  judgments 
of  common  law  courts,  than  that  for  every  distinct  invasion 
of  a  right,  although  the  invasion  itself  may  be  productive  of 
no  actual  injury,  some  damage  is  presumed.  See  Cooley  on 
Torts,  64,  65  and  66,  and  notes  there  cited,  and  opinion  of 
Story,  J.,  in  Webb  v.  Portland  Manf.  Co.  supra. 

The  California  cases  are  not  applicable.  They  hold,  con- 
trary to  what  we  have  shown  is  the  law  here,  that  there  may 
be  an  ownership  in  the  water  of  a  flowing  stream.  Thus,  in 
Hoffman  v.  Stone,  7  Cal.  49,  Mr.  Ch.  J.  Murray  said:     "The 
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fact  early  manifested  itself  that  the  mines  could  not  be  suc- 
cessfully worked  without  a  proprietorship  in  waters,  and  it 
was  recognized  and  maintained.  To  protect  those  who,  by 
their  energy,  industry  and  capital,  had  constructed  canals 
and  races,  carrying  water  for  miles  into  parts  of  the  country 
which  must  have  otherwise  remained  unfruitful  and  'unde- 
veloped, it  was  held  that  the  first  appropriate  acquired  a 
special  property  in  the  waters  thus  appropriated,  and  as  a 
necessary  consequence  of  such  property  might  invoke  all 
legal  remedies  for  its  enjoyment  or  defence."  There  is  no 
pretense  in  any  of  those  cases,  as  counsel  seem  in  argument 
to  suppose,  that  the  ownership  of  the  waters  is  affirmed  upon 
common  law  principles,  but,  as  appears  from  the  foregoing 
quotation,  it  was  because  of  the  peculiar  circumstances  and 
necessities  existing  in  that  country.  And  this  is  still  more 
fully  shown  and  explained  in  the  opinions  of  the  court,  by 
Field,  J.,  in  Atchison  v.  Peterson,  20  Wall.  507,  Basey  et  al. 
v.  Gallagher,  id.  670,  and  Jenison  v.  Kirk,  98  U.  S.  (8  Otto,) 
453.  See,  also,  Irwin  v.  Phillips,  5  Cal.  140 ;  Davis  v.  Gale, 
32  id.  26. 

The  remark,  of  the  court  in  Hoffman  v.  Stone,  supra, 
referred  to  by  counsel,  in  regard  to  framing  rules  conforming, 
as  nearly  as  possible,  to  the  analogies  of  the  common  law, 
has  reference  to  the  protection  of  rights  already  ascertained 
and  defined,  and  not  to  the  ascertainment  and  definition  of 
rights  in  waters,  and  as  illustrative  of  this,  the  court,  in 
cases  where  waters  of  different  owners  become  mingled  in  the 
same  channel,  applied  the  common  law  doctrine  in  regard  to 
the  confusion  of  goods  of  equal  value.  (Butte  Canal  Ditch 
Co.  v.  Vaughn,  11  Cal.  151.)  This  was  not  the  common  law 
doctrine,  because  in  such  case,  the  common  law  recognizing 
no  property  right  in  the  water,  there  could  be  no  property 
confused  upon  which  the  rule  could  operate.  But  holding,  as 
the  court  there  did,  that  from  the  peculiar  circumstances 
and  necessities  of   that   country  there   should  be  property 
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rights  in  running  waters,  it  was  very  logical  to  frame  and 
apply  this  rule  according  to  the  analogies  of  the  common 
law,  as  was  done. 

The  facts  i-n  the  present  case  are  plainly  distinguishable 
from  those  in  each  of  the  cases  referred  to  by  counsel  for 
appellant.  The  stipulation  shows  that  there  is  more  water 
introduced  into  the  Summit  level  of  the  canal,  by  reason  of 
the  improvement  known  as  the  "deep  cut,"  than  is  required 
for  navigation  purposes,  and  more  than  is  required  for  the 
purposes  of  the  canal  between  locks  one  and  two,  two  and 
three,  and  three  and  four,  on  said  canal,  between  Lockport 
and  Joliet ;  that  the  use  of  such  surplus  water  is  leased  to 
Norton  &  Co.,  at  Lockport,  so  far  as  they  may  require,  and 
the  balance  is  discharged  by  a  waste-weir,  both  the  water 
used  by  Norton  &  Co.  and  that  discharged  by  said  waste-weir 
being  conducted  by  a  race  into  the  Desplaines  river,  and 
mingling  with  its  waters  at  that  point.  After  the  water 
passes  into  the  Desplaines  river,  the  mingled  waters,  for  near 
the  distance  of  three  miles,  pass  over  soil  owned  by  parties 
other  than  the  State,  or  canal  trustees  or  commissioners, 
among  whom  is  the  owner  of  a  mill,  at  which  these  waters 
are  used,  a  short  distance  below  Lockport,  and  there  is,  for 
that  distance,  no  connection  between  the  canal  and  the  river, 
and  no  structures,  works  or  improvements  of  any  kind  were 
ever  placed  on  the  river,  or  any  control  exercised  over  the 
same,  by  the  canal  authorities  or  the  State,  for  any  purpose. 
So,  it  is  quite  clear,  at  no  point  within  that  distance  could 
the  State  or  the  canal  authorities  do  any  act  in  regard  to 
this  water.  At  the  mill  it  is  as  completely  beyond  their  legal 
power  of  control  as  are  the  waters  of  the  Mississippi.  It  is 
quite  true  the  owner  of  the  mill  and  the  other  riparian  pro- 
prietors have  no  legal  right  to  exact  that  this  water  shall  be 
discharged  into  the  river ;  but  when  it  is  discharged  into  the 
river,  by  virtue  of  the  character  it  then  assumes  as  running 
water  in  a  natural  stream,  and  their  position  as  lower  riparian 
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proprietors,  they  are  lawfully  entitled  to  the  same  use  and 
benefit  to  result  from  it  that  they  are  from  any  other  water 
of  the  stream. 

If  it  were  not  for  the  fact  that  the  canal,  at  Joliet,  uses 
the  waters  of  the  Desplaines  river,  there  could  certainly  be 
no  question  but  that  those  controlling  the  canal  had'  com- 
pletely abandoned  the  waters  discharged  into  that  stream  at 
Lockport.  Yet  suppose  there  had  been  no  agreement  between 
the  Havens  and  the  canal  trustees  allowing  the  trustees  to 
use  the  waters  of  the  river  at  that  place,  those  waters  must 
have  been  permitted  to  flow  on  in  their  natural  channel,  and, 
necessarily,  with  them  the  waters  added  at  Lockport  from 
the  Summit  level.  Those  operating  the  canal  acquire  their 
rights  at  Joliet,  not  because  of  ownership  in  the  water  com- 
ing down  the  stream,  but  because  of  the  riparian  rights  of 
the  State  at  that  place,  and  the  agreement  with  the  Havens. 
It  is  the  fact,  alone,  of  riparian  ownership  that  puts  them 
in  a  position  to  obtain  a  lawful  use  of  the  water  there,  and 
it  is  the  agreement  that  authorizes  them  to  arrest  its  flow 
and  confine  it  within  the  banks  of  the  canal, — and  this,  as 
has  been  seen,  is  limited  to  purposes  of  navigation. 

The  deepening  of  the  Summit  level,  and  the  cutting  of  the 
tunnel,  and  doing  of  the  other  work  enabling  appellant  to 
withdraw  water  from  the  canal  to  propel  his  machinery,  were 
not  concurrent  acts,  nor  parts  of  a  single  improvement.  The 
acts  were  disconnected  in  point  of  time,  and  disconnected 
in  purpose.  Appellant's  water  power  was  obtained  by  him 
from  the  Board  of  Canal  Commissioners  long  subsequent  to  the 
deepening  of  the  Summit  level,  and,  for  aught  that  is  disclosed 
in  this  record,  it  was  not  even  thought  of  while  that  work  was 
in  progress,  nor  until  some  time  after  its  completion. 

The  position  of  counsel  that  it  is  shown  that  one  of  the 
purposes  of  the  deepening  of  the  Summit  level  was  to  pro- 
cure water  to  be  leased  as  motive  power,  as  a  source  of 
revenue  by  those  in  charge  of   the  canal,  is,  as  we  think, 
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based  upon  a  misapprehension.  The  agreement  with  the 
Havens,  it  has  been  seen,  shows,  at  least,  that  at  that  time 
the  creation  of  such  water  power  was  not  in  view,  and  the 
stipulation  of  the  parties  discloses  no  such  fact.  The  act  of 
April  16,  1865,  under  which  the  city  of  Chicago  deepened  the 
Summit  level,  discloses  no  such  purpose.  It  shows  that,  so 
far  as  the  city  of  Chicago  was  concerned,  the  sole  purpose 
was  to  purify  or  cleanse  the  Chicago  river.  It  is  true,  it  is 
therein  shown  that  it  was  desirable  to  cut  clown  the  Summit 
level,  so  as  to  draw  a  large  supply  of  water  from  Lake  Mich- 
igan ;  but  this  was  not  for  motive  power,  but  is  expressly 
said  to  be  "for  navigation."  Indeed,  it  has  been  held  by 
this  court,  in  an  action  on  the  case  against  the  city  of  Chi- 
cago for  negligence  in  prosecuting  the  work  of  deepening  the 
Summit  level,  wherein  the  defence  was  interposed  that  the 
city  was  the  agent  of  the  State  in  executing  a  public  work 
for  the  public  benefit,  and  that  it  could  not  therefore  be 
liable,  that  the  city  was  not  the  agent  of  the  State,  but 
acting  simply,  under  legislative  authority,  in  a  matter  that 
concerned  its  own  interests, — namely,  the  preservation  of  the 
health  of  the  city.  It  was  said:  "The  facts  stated  in  the 
preamble  to  the  act  of  1865,  show  conclusively  that  this 
enlargement  of  the  canal  was  a  suggestion  of  the  city  of 
Chicago,  and  recommended  for  the  only  purpose  of  cleansing 
their  river,  which  had  become,  by  reason  of  having  no  cur- 
rent, a  nuisance.  The  act  of  1865  bears  on  its  face  the 
impress  of  benefit  to  Chicago,  and  nothing  more.  That  was 
the  moving  cause,  as  we  infer,  for  the  passage  of  the  act. 
The  city  was  in  no  sense  the  agent  of  the  State. "  (Joney 
v.  Chicago,  60  111.  383.)  And  this  was  followed  and  ap- 
proved in  The  City  of  Chicago  v.  McGraw,  75  111.  566.  Of 
course,  the  State  is  benefited  by  the  act,  and  the  property — 
water  power  and  all — is  its  property.  But  this  would  seem 
to  effectually  answer  the  argument  sought  to  be  drawn  from 
the  assumed  purpose  of  deepening  the  Summit  level. 
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It  may  be  quite  true  that  appellee  has  now  more  water 
than  he  had  before  the  deepening  of  the  Summit  level,  and 
that,  contrasting  his  condition  now  with  his  condition  then, 
he  is  not  injured;  but  he  is  entitled,  by  virtue  of  his  position 
as  lower  proprietor,  as  has  been  shown,  to  the  benefit  of  all 
improvements  whereby  the  flow  of  the  water  in  the  river  is 
increased,  and  this  property  right  can  not  be  taken  from  him 
without  his  consent.  The  right  which  the  lower  riparian 
proprietor  has  to  avail  himself  of  all  benefits  resulting  from 
improvements  by  upper  riparian  proprietors,  is  obviously  a 
property  right,  growing  out  of  the  nature  and  necessities  of 
flowing  water  and  his  position  upon  the  stream,  and  of 
which,  therefore,  he  can  no  more  be  deprived,  without  his 
consent,  than  of  any  other  property  right.  In  brief,  the 
lower  riparian  proprietor  has  a  legal  right  to  profit  from  the 
necessities  of  the  upper  proprietors,  and  of  this  he  can  not 
be  deprived  without  his  consent,  and  so  his  relative  condi- 
tion with  and  without  regard  to  the  upper  improvements  does 
not,  necessarily,  control  or  affect  the  question  of  damages. 
And  the  rule  is,  where  a  riparian  proprietor  is  deprived  of 
his  right,  the  law  will  imply  a  damage  to  him,  and  entitle 
him  to  nominal  damages,  at  least,  and  therefore  an  action 
may  be  maintained  in  such  case  without  proof  of  actual 
damages.  Plumleigh  v.  Dawson,  supra;  Parker  v.  Griswold, 
17  Conn.  288. 

Counsel  for  appellant  make  the  point  that  the  water  is 
carried  by  the  Canal  Commissioners  beyond  a  point  at  which 
appellee  could  possibly  derive  any  beneficial  use  from  it 
before  it  is  diverted  to  the  use  of  appellant,  and  hence  con- 
tend that  the  act  of  diversion,  to  appellee's  injury,  is  the  act 
of  the  Canal  Commissioners,  and  in  no  legal  sense  the  act 
of  appellant.  The  facts  admitted  by  the  stipulation  are : 
"That  defendant's  premises  are  located  on  the  berme  or 
western  bank  of  said  canal,  on  said  Channahon  level,  about 
half   a  mile  south-west  of  plaintiff's  dam;  that  defendants 
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built  a  tunnel  under  said  canal,  put  in  water  wheels,  and  at 
the  date  of  commencing  said  suit  had  been  drawing  water 
from  said  Channahon  level  of  said  canal,  to  the  extent  of 
from  6000  to  8000  cubic  feet  per  minute,  to  operate  their 
mill,  discharging  the  same  into  the  Desplaines  river  below 
the  plaintiff's  dam,  and  a  lower  level  on  said  river  than  said 
dam,  so  that  the  use  of  said  water  was  wholly  lost  to  plain- 
tiff; that  but  for  the  diversion  of  said  water  from  the  pool 
above  dam  No.  2  of  the  Illinois  and  Michigan  Canal  into  the 
Channahon  level  of  said  canal,  and  for  such  use  by  defend- 
ants, all  of  said  water  would  have  naturally  flowed  in  the 
bank  and  bed  of  said  river  to  said  plaintiff's  dam  and  water 
wheels,  and  could  have  been  used  by  him."  It  thus  appears 
that  the  act  of  appellant  in  using  said  water  directly  con- 
tributed to  prevent  the  water  from  naturally  flowing  within 
the  banks  and  bed  of  the  river  to  appellee.  Moreover,  it  is 
stipulated  appellant's  use  of  said  water  is  by  virtue  of  a  lease 
from  the  Canal  Commissioners,  so  it  is  quite  apparent,  as 
respects  this  diversion,  the  acts  of  each  are  the  acts  of  all. 
The  water  is  brought  down  to  appellant  by  his  procurement, 
and  therefore  the  act  of  bringing  the  water  to  the  point 
where  it  runs  into  his  tunnel  is,  constructively,  his  act. 

It  was  not  competent  for  the  State  to  take  rights  belonging 
to  appellee  and  transfer  them  to  appellant,  (Cooley's  Const. 
Limitation,  530,)  and  what  the  State,  through  its  agents, 
could  not  do,  it  could  not  authorize  appellant  to  do.  The 
lease  was  void,  and  can  therefore  form  no  justification  for  the 
act  of  appellant.  Angell  on  Water  Courses,  sec.  468  ;  Cooper 
v.  Williams,  supra;  Buckingham  v.  Smith,  supra;  Varick  v. 
Smith,  5  Paige,  136. 

Perceiving  no  error  in  the  record,  the  judgment  below  is 
affirmed. 

Judgment  affirmed. 
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Charles  McCormick 

v. 

Caroline  Miller  et  al. 

Filed  at  Ottawa  November  10,  1881 — Rehearing  denied  March  Term,  1882. 

1.  Eescission  of  contkacts— for  want  of  fair  dealing  and  honesty. 
While  courts  of  equity  do  not  sit  to  enforce  mere  moral  rules,  the  only 
sanction  for  which  is  found  in  public  opinion,  yet  it  is  part  of  their  mission 
to  see  that  common  honesty,  good  faith  and  fair  dealing  shall  be  observed 
in  the  ordinary  business  affairs  of  life. 

2.  When  a  party,  in  procuring  conveyances  of  valuable  property  to  be 
made  to  himself  without  any  consideration,  knows  that  the  fee  of  the  same 
is  in  the  grantors,  and  also  knows  that  they  are  ignorant  of  that  fact,  they 
supposing  they  have  no  title  to  convey,  and  fails  to  inform  them  of  their 
rights,  and  they  convey,  through  mere  kindness,  to  enable  him  to  make  a 
loan  on  the  property,  under  the  belief  that  the  title  is  already  in  him,  a  court 
of  equity  will  set  the  conveyances  aside,  when  the  rights  of  innocent  pur- 
chasers have  not  intervened. 

3.  Eecoeding  act — how  far  notice  thereunder  is  conclusive.  The  pre- 
sumption that  a  party  has  notice  of  the  contents  of  a  deed  from  the  record 
thereof,  whereby  he  has  an  interest,  is  not  conclusive,  but  may  be  rebutted 
by  evidence  to  the  contrary  in  a  suit  to  avoid  a  conveyance  made  by  such 
party,  on  the  alleged  ground  of  ignorance  of  his  rights,  where  the  grantee  is 
not  a  bona  fide  innocent  purchaser,  or  the  rights  of  innocent  purchasers 
have  not  intervened.  But  in  the  contest  between  the  grantor  and  an  inno- 
cent purchaser  from  the  fraudulent  grantee,  the  record  would  be  conclusive 
upon  the  former. 

4.  New  trial — in  chancery — on  the  evidence.  The  finding  of  the  court 
below  as  to  a  question  of  fact  in  a  chancery  case,  will  not  be  disturbed  on 
appeal  or  error,  where,  from  a  consideration  of  the  entire  testimony  bearing 
upon  the  same,  the  reviewing  court  has  a  well  founded  doubt  as  to  how  the 
question  should  have  been  determined,  without  any  clear  conviction  the  one 
way  or  the  other. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
John  Burns,  Judge,  presiding. 
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Brief  for  the  Appellant. 

Mr.  Dan.  E.  Sheen,  for  the  appellant : 

Complainants  in  the  original  bills  having  virtually  bought 
at  an  administrator's  sale,  should  have  examined  the  title,  as 
the  rule  of  caveat  emptor  applies.  Bishop  et  al.  v.  0' Connelly 
69  111.  434. 

The  law  presumes  that  a  purchaser  inspects  the  records 
before  buying,  and  if  he  does  not,  he  assumes  all  the  risks 
of  title.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Ken- 
nedy et  al.  70  111.  364. 

McCormick  claims  to  have  purchased  and  paid  for  this 
property.  This  position  is  consistent  with  honesty,  and  is 
presumed  to  be  true.  O'Neil  v.  Boon  et  al.  82  111.  589; 
Munn  v.  Burges,  TO  id.  604. 

This  court  has  decided  that  such  persons  are  presumed  to 
know  their  rights,  and  it  is  "not  incumbent  upon  either  party 
to  advise  or  remind  the  other  of  them. "  Watt  v.  McGaillard, 
67  111.  518. 

One  person  has  no  right  to  rely  upon  the  representations 
of  another,  in  regard  to  title,  where  the  records  are  easy  of 
access ;  and  if  he  sees  fit  to  do  so,  it  is  at  his  own  peril. 
Buchanan  v.  International  Bank,  78  111.  503. 

A  person  has  not  only  constructive  notice,  but  actual 
notice  of  whatever  appears  upon  the  face  of  his  own  title. 
White  v.  Kibby,  42  111.  510.  And  generally,  upon  the  ques- 
tion of  notice,  see  Russell  v.  Ransom,  76  111.  171 ;  Doran  v. 
Mullen,  78  id.  346. 

Upon  the  question  of  fraudulent  concealment,  and  fraud- 
ulent representations,   see   Van  Horn  v.  Keenan,  28  111.  448 
Miller  v.  Craig,  36  id.  110 ;  Noetling  v.  Wright,  72  id.  390 
Hall  v.  Jarvis,   65   id.   304;    Tuck  v.  Downing,  76   id.    97 
Gage  v.  Lewis,   68  id.  615 ;    Grant  et  al.   v.   Fellows,    58  id. 
242 ;   Wood  v.  Seivard,  46  id.  457 ;  Bond  et  al.  v.  Ramsey,  89 
id.  29;    Mitchell  v.   McDougal,   62  id.   502;  Frank  et  al.  v. 
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Brief  for  the  Appellees. 

Tolman,  75  id.   648;   Campbell  v.  Carter,  14  id.  286;  Rupert 
v.  Mark  et  al.  15  id.  542. 

Mr.  E.  P.  Sloan,  and  Mr.  J.  W.  Cochran,  for  the  appellees : 

Fraud  vitiates  any  contract,  and  all  acts  between  the 
parties  to  it.  Sims  v.  Klein,  Breese,  302 ;  Deere  v.  Lewis,  51 
111.  254;  Jamison  v.  Beaubien,  3  Scam.  113;  Trevo  v.  Wal- 
ters, 4  id.  35 ;   Walker  v.  Hough,  59  111.  375. 

Fraud  may  consist  in  making  false  representations,  with 
knowledge  of  their  falsity,  with  a  design  to  deceive  and 
defraud,  or  in  a  willful  concealment  of  the  truth  for  a  similar 
purpose.  Lockridge  v.  Foster,  4  Scam.  569  ;  Mitchel  v.  Deeds, 
49  111.  416;  Case  v.  Ayers,  65  id.  142;  Allen  v.  Hart,  72  id. 
107;  Mitchell  v.  McDougal,  62  id.  501. 

A  conveyance  which  has  been  obtained  through  fraud  and 
covin,  will  be  set  aside ;  and  it  is  not  in  the  mouth  of  the 
fraudulent  grantee  to  say  that  his  grantor  did  not  exercise 
proper  precaution.     Lloyd  v.  Higbee,  25  111.  603. 

Fraudulent  intent  may  be  found  from  the  acts  of  the  pur- 
chaser after  the  sale.     Brown  v.  ScJuder,  41  111.  192. 

Courts  of  equity  can  set  aside  and  cancel  deeds  fraudu- 
lently obtained.  Clement  v.  Eva?is,  15  111.  92;  Kennedy  v. 
Northrup,  15  id.  148. 

Fraud  may  be  proved  by  circumstances.  Greely  v.  Sample, 
22  Iowa,  338  ;  Bryant  et  al.  v.  Simoneau  et  al.  51  111.  327 ; 
Bullock  v.  North,  49  id.  222;  Bois  v .  Herney ,  32  id.  130; 
Reed  v.  Noxon,  48  id.  323 ;  Rothgerber  v.  Gough,  52  id. 
436 ;  Swift  v.  Lee,  65  id.  336. 

Circumstances  so  strong  as  to  create  a  suspicion  of  fraud, 
and  yet  some  doubt  remains — the  fraud  is  proven.  Bryant 
v.  Simoneau,  51  111.  327;  Swift  v.  Lee,  65  id.  336. 

Where  a  party  is  ignorant  of  his  own  rights,  but  which 
are  known  to  the  other  party.  McCarthy  v.  Decaix,  2  Eus. 
&  Mylne,  614. 
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The  statutory  quitclaim  deed  from  McCormick  to  Hawkins, 
conveying  "the  then  existing  legal  or  equitable  rights  of  the 
grantor  in  the  premises, "  will  not  protect  the  grantee  against 
the  fraudulent  act  of  his  grantor  in  obtaining  his  title. 
3  Wash,  on  Eeal  Estate,  356 ;  May  v.  LeClair,  11  Wall.  232. 

That  which  is  sufficient  to  put  a  party  upon  inquiry,  is 
notice  of  whatever  the  inquiry,  reasonably  prosecuted,  would 
disclose.  Russell  v.  Ranson,  76  111.  167;  Watt  v.  Scofield,  76 
id.  261 ;  Kennedy  v.  Green,  3  Mylne  &  K.  699 ;  Dickey  v. 
Lyon,  19  Iowa,  544;  Smith  v.  Jackson,  76  111.  254. 

Hawkins  must  have  paid  his  purchase  money,  to  be  pro- 
tected. Story's  Equity,  sees.  64  c,  and  1502,  and  authorities 
cited;  Poiuell  et  al.  v.  Jeffries,  4  Scam.  387;  Brown  v.  Welch, 
18  111.  343;  Roseman  etal.Y.  Miller,  84  id.  299. 

Proof  that  payment  has  been  secured,  is  not  sufficient. 
Brown  v.  Welch,    18  111.   343 ;   Straus  v.  Kranert,  56  id.  254. 

The  notes  given  by  Hawkins  to  McCormick  for  said  prop- 
erty were  not  a  good  consideration.  Somes  v.  Skinner,  16 
Mass.  351 ;  Straus  v.  Kranert,  56  111.  254. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  19th  day  of  August,  1878,  Caroline  Miller  and 
Anna  Fredericks  filed  in  the  Peoria  county  circuit  court  their 
respective  bills  in  chancery,  against  Charles  McCormick,  John 
Birks,  Maria  M.  Birks,  John  Hawkins,  and  Daniel  K.  Sheen, 
to  set  aside  certain  conveyances  of  real  estate  situate  in 
Peoria  county,  this  State.  John  Birks  and  Maria  Birks 
answered,  admitting  the  material  facts  alleged,  and  also  filed 
a  cross-bill,  setting  up  substantially  the  same  state  of  facts 
charged  in  the  original  bills,  and  praying  similar  relief.  The 
cases  were  subsequently  consolidated,  and  the  other  defend- 
ants answered  the  original  bills,  denying  the  main  facts  relied 
on  for  relief. 

It  appears  that  the  land  in  controversy  formerly  belonged 
to  Kitridge  D.  Earl,  being  certain  portions  of  lots  2,  4  and  6, 
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in  block  19,  in  the  city  of  Peoria;  that  Adeline  H.  Earl,  his 
wife,  at  the  same  time  owned  other  portions  of  the  same  lots ; 
that  on  the  30th  day  of  April,  1850,  Earl  conveyed  the  por- 
tions of  these  lots  owned  by  him  to  David  Sanborn,  in  fee, 
in  trust  for  his  wife,  for  life,  with  remainder  in  fee  to  his 
daughter,  Maria  M.  Earl,  now  Mrs.  Birks ;  that  on  the  4th 
of  August,  1863,  Earl  died,  leaving  a  last  will  and  testament, 
by  which  he  devised  his  entire  estate,  both  real  and  personal, 
to  his  wife,  for  life,  giving  her  full  power  to  sell  and  convey 
the  same,  at  her  discretion,  and  limiting  the  remainder,  in  so 
much  of  the  estate  as  should  be  undisposed  of  at  the  time  of 
her  decease,  to  his  daughter,  Mrs.  Birks;  that  on  the  25th 
of  July,  1865,  Adeline  H.  Earl,  supposing  herself,  by  virtue 
of  her  husband's  will,  to  be  the  absolute  owner  of  the  entire 
premises,  for  the  consideration  of  $6500,  conveyed,  by  war- 
ranty deed,  to  George  A.  Beseman  certain  parts  of  these  lots, 
including  the  same  portions  theretofore  conveyed  by  her 
husband  to  Sanborn  in  trust  for  herself  and  daughter ;  that 
Beseman  subsequently  became  insane,  and  Peter  Schertz  was 
appointed  his  conservator,  who,  in  1868,  under  an  order  of 
court,  sold  at  public  sale  the  premises  last  above  mentioned, 
one  portion  of  which  was  struck  off  to  George  Fredericks,  at 
$3600,  and  the  residue  to  Augusta  Beseman,  for  the  consid- 
eration of  $4450 ;  that  in  pursuance  of  their  respective  pur- 
chases the  conservator  conveyed  to  George  Fredericks  on  the 
22d  of  September,  1868,  and  to  Augusta  Beseman  on  the 
15th  of  June,  1870;  that  on  the  20th  of  June,  1870,  Augusta 
Beseman,  for  the  consideration  of  $2000,  sold  and  conveyed 
to  appellee  Caroline  Miller,  a  part  of  the  same  premises 
purchased  by  her  of  the  conservator,  as  just  stated,  and 
being  a  part  of  the  land  now  in  controversy ;  that  in  consid- 
eration of  $4000,  George  Fredericks,  on  the  17th  of  Decem- 
ber, 1872,  conveyed  the  part  of  the  premises  purchased  by 
him  to  I.  C.  Edwards,  who,  for  a  like  consideration,  on  the 
27th  of   the  month,  conveyed  the   same  to   appellee  Anna 
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Fredericks,  being  the  residue  of  the  premises  in  controversy ; 
that  on  the  4th  day  of  April,  1878,  Birks  and  wife,  for  the 
consideration,  as  expressed  in  the  conveyance,  of  one  dollar, 
"and  other  considerations,"  by  quitclaim  deed,  conveyed  a 
part  of  the  premises  in  controversy  to  appellant,  Charles 
McCormick,  and  on  the  9th  of  the  same  month,  by  a  similar 
deed,  for  a  like  consideration,  conveyed  to  him  the  residue ; 
that  on  the  17th  of  July,  1878,  McCormick,  for  the  considera- 
tion, as  expressed  in  the  deed,  of  $7000,  sold  and  quitclaimed 
the  entire  premises  to  John  Hawkins,  and  took  a  deed  of  trust 
on  the  property  conveyed  to  secure  the  purchase  money, 
which  was  payable  in  three  installments,  the  last  maturing 
four  years  from  the  date  of  the  transaction;  that  all  the 
foregoing  conveyances  were  duly  recorded  in  the  recorder's 
office  of  Peoria  county,  and  the  property  in  each  of  them  is 
described  by  metes  and  bounds ;  that  prior  to  the  convey- 
ances from  Birks  and  wife  to  McCormick,  he  had  intermarried 
with  Augusta  Beseman,  Beseman  having  in  the  meantime 
died. 

So  far  there  is  no  controversy  about  the  facts ;  but  it  is 
claimed  by  appellees  that  while  they  all  supposed  that  Mrs. 
Miller  and  Mrs.  Fredericks  had  acquired,  through  mesne  con- 
veyances from  Adeline  H.  Earl,  absolute  fee  simple  titles  to 
their  respective  premises,  they  had,  in  truth  and  in  fact,  only 
acquired  her  life  estate,  and  that  Charles  McCormick,  with 
full  knowledge  of  the  defect  in  the  titles,  and  also  of  their 
ignorance  of  such  defect,  by  means  of  fraudulent  conceal- 
ment and  false  and  fraudulent  representations,  obtained  the 
two  quitclaim  deeds  above  mentioned  from  Mrs.  Birks  and 
her  husband,  whereby  he  obtained  from  her  the  remainder 
in  fee  in  the  premises  which  she  acquired  by  virtue  of  the 
trust  deed  from  her  father  to  Sanborn,  in  April,  1850,  as 
heretofore  stated. 

There  are  other  facts  and  interests  involved  in  this  suit 
which  are  settled  by  the  decree,  but  it  is  not  important  to 
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note  them  here,  as  McCormick  alone  has  appealed.  So  far 
as  he  is  concerned,  the  important  inquiry  is,  were  the  convey- 
ances from  Birks  and  wife  to  him  obtained  under  such  cir- 
cumstances as  will  require  a  court  of  equity  to  set  them  aside 
as  fraudulent  and  void. 

While  courts  of  equity  do  not  sit  to  enforce  mere  moral 
rules,  whose  only  sanction  is  found  in  public  opinion,  yet  it  is 
a  part  of  their  mission  to  see  that  common  honesty,  good 
faith  and  fair  dealing  shall  be  observed  in  the  ordinary 
business  affairs  of  life.  Public  and  private  interests  alike 
demand  this  should  be  done.  The  circuit  court,  by  its  decree, 
finds  this  just  and  wholesome  rule  was  not  observed  by  appel- 
lant in  obtaining  conveyances  of  this  property,  and  the  ques- 
tion now  to  be  determined  is,  does  the  evidence  warrant  that 
finding.  The  decree  of  the  circuit  court  is,  of  itself,  certainly 
entitled  to  some  consideration  by  this  court  on  a  mere  ques- 
tion of  fact  like  this,  without  any  special  regard  to  the  evi- 
dence which  supports  it.  By  this  we  mean,  the  finding  of 
the  lower  court  ought  never  to  be  disturbed  upon  a  mere 
question  of  fact,  without  some  good  reason  for  doing  so  is 
clearly  apparent.  If,  upon  a  careful  consideration  of  the 
whole  of  the  testimony  bearing  on  the  question,  the  review- 
ing court  has  a  well  founded  doubt  as  to  how  the  question 
should  have  been  determined,  without  any  clear  conviction 
the  one  way  or  the  other,  the  finding  of  the  court  below 
should  not  be  disturbed. 

Testing  the  case  before  us  by  this  rule,  it  is  difficult  to 
perceive  how  it  can  reasonably  be  contended  the  present 
decree  ought  to  be  reversed  on  the  facts.  Whatever  may  be 
said  with  reference  to  other  controverted  questions  of  fact, 
we  do  not  think  it  admits  of  a  reasonable  doubt,  in  the  light 
of  all  the  evidence  in  the  case,  that  appellant,  at  the  time 
of  obtaining  the  conveyances  in  question,  knew  the  fee  of  the 
property  in  controversy  was  in  Mrs.  Birks,  and  also  knew,  at 
the  same  time,  that  she  and  her  husband  were  ignorant  of 
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that  fact.  This  being  so,  the  parties  were  not  negotiating  on 
equal  terms.  Appellant  was  deliberately  withholding  a  fact 
within  his  knowledge,  unknown  to  the  other  contracting  par- 
ties, vitally  affecting  the  proposed  contract,  which  common 
honesty  and  fair  dealing  required  him  to  disclose,  and  this  of 
itself  was  such  a  fraud  upon  their  rights  as  vitiates  the  whole 
transaction.  And  it  is  no  sufficient  answer  to  say  the  San- 
ford  deed  was  on  record,  and  appellees  are  presumed  to  have 
had  notice  of  its  contents ;  for  this,  at  best,  is  but  a  pre- 
sumption, which  is  not,  in  a  case  like  this,  at  all  conclusive 
on  the  parties,  and  the  question  therefore  is,  has  this  pre- 
sumption been  overcome  by  rebutting  testimony.  That  it 
has,  we  have  not  the  slightest  doubt. 

If  this  were  a  controversy  between  appellees  and  an  inno- 
cent purchaser  from  appellant,  the  record  in  such  case  would 
be  conclusive  upon  appellees ;  but  such  is  not  the  case.  If 
any  consideration  had  been  paid  by  appellant  for  the  valu- 
able estate  conveyed  to  him  by  Birks  and  wife,  the  amount, 
doubtless,  would  have  been  stated  in  the  deeds.  This  is  the 
usual  course  in  such  transactions,  and  there  are  a  number  of 
good  reasons  for  it,  which  we  will  not  stop  to  enumerate. 
The  very  statement  in  these  deeds  with  respect  to  the  consid- 
eration, when  tested  by  common  experience  in  matters  of  this 
kind,  affords  the  strongest  evidence  they  were  executed  with- 
out consideration,  and  this  is  in  perfect  accord  with  the 
account  given  by  Stephens  and  Birks  of  the  affair.  It  is 
evident,  from  their  testimony,  these  deeds  were  executed 
through  mere  kindness  to  McCormick,  to  enable  him  to  make 
a  loan  on  property  in  which  neither  Mrs.  Birks  nor  her  hus- 
band supposed  they  had  the  slightest  interest — to  satisfy  a 
mere  whim  of  the  lender,  as  they  were  told.  From  their 
testimony,  and  all  the  circumstances  in  the  case,  we  are 
fully  satisfied  the  only  inducement  or  consideration  for  the 
conveyances  was  a  desire  on  the  part  of  Birks  and  his  wife 
to  do  McCormick  a  kindness,  and  to  now  permit  him  to  take 
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advantage  of  it  in  the  manner  he  proposes,  would  be  the 
grossest  injustice. 

The  claim  of  appellant  that  the  consideration  for  these 
deeds  was  an  undertaking  on  his  part  (which  has  subse- 
quently been  performed)  to  pay  off  a  couple  of  his  wife's 
notes,  for  $731.48  each,  given  by  her  to  Mrs.  Earl,  and  then 
in  the  hands  of  Birks,  is,  in  our  judgment,  an  afterthought, 
and  pure  fabrication.  The  thing  is  so  unreasonable,  in  the 
light  of  admitted  facts,  that  no  unbiased  mind  can  believe  it 
for  a  moment.  These  notes  were  well  secured  by  deed  of 
trust,  and  their  payment  could  have  been  promptly  enforced 
whenever  the  holder  desired.  Moreover,  the  circumstances 
show  that  McCormick,  at  the  time,  was  a  man  of  limited 
means,  and  without  any  commercial  standing ;  and  yet  he 
and  his  counsel  would  have  it  believed  that  Mrs.  Birks  and 
her  husband,  in  the  face  of  these  facts,  with  a  full  knowledge 
of  their  rights,  agreed  to  convey  the  fee  simple  title  to  the 
whole  of  the  valuable  property  covered  by  the  Sanford  deed, 
without  any  consideration  other  than  his  naked  promise, 
unsecured  in  any  manner,  to  pay  these  notes  at  some  future 
day,  without  even  any  definite  time  being  fixed  for  such 
payment.  The  very  statement  is  so  opposed  to  all  business 
experience,  as  to  stamp  it  as  totally  unworthy  of  belief.  The 
subsequent  conduct  of  McCormick  also  shows  this  claim  to 
be,  as  already  stated,  an  afterthought,  and  pure  fabrication. 
When  these  notes  were  taken  up  by  him  as  they  were,  it  is 
conceded  he  made  no  such  claim  at  that  time,  and  it  was  not, 
according  to  his  own  testimony,  until  some  six  years  aftei 
the  last  payment  to  them  he  called  on  Mr.  and  Mrs.  Birks 
for  a  deed.  But  this  is  not  all.  After  having  taken  up  these 
notes  for  his  wife,  he  charged  the  amount  up  to  her,  and  took 
a  deed  of  trust  on  her  property  to  secure  the  claim.  Now, 
if,  as  he  claims,  he  was  to  be  paid  by  Birks  and  wife  by  a 
conveyance  of  her  interest  in  the  property  in  question,  it  was 
certainly  dishonest   and  indefensible  in  him  to  charge  the 
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amount  of  these  notes  up  to  his  wife,  unless  he  intended  her 
to  have  the  land,  which  he  clearly  did  not,  otherwise  the 
conveyances  from  Birks  and  wife  would  have  been  taken  in 
his  wife's  name,  and  not  his  own,  as  they  were.  Moreover, 
his  own  testimony  shows  the  purchase  was  not  intended  for 
her  benefit,  but,  on  the  contrary,  he  was  trying  to  obtain  an 
advantage  over  her,  as  well  as  Birks  and  wife. 

The  unreasonableness  of  McCormick's  account  of  this 
affair  is  fully  shown  when  viewed  from  another  aspect.  He 
testifies,  in  substance,  that  he  had  no  knowledge  of  the  char- 
acter or  extent  of  Mrs.  Birks'  interest  in  this  property  at  the 
time  the  alleged  contract  was  entered  into.  This  is  simply  a 
startling  proposition,  if  in  truth  any  such  contract  was  ever 
made.  Can  it  be  possible  that  any  sane  man  would  under- 
take to  pay  off  two  notes,  amounting  in  the  aggregate  to 
$1500,  for  an  interest  in  a  piece  of  real  estate,  without 
knowing  anything  with  reference  to  the  extent  or  character 
of  such  interest  ?  The  statement  is  so  positively  at  variance 
with  all  business  experience  as  to  furnish  its  own  refutation, 
and  we  can  not,  therefore,  accept  it  as  true.  In  any  view  we 
are  able  to  take  of  the  matter,  we  are  fully  satisfied  that  the 
account  given  by  McCormick  of  the  circumstances  attending 
the  execution  of  the  conveyances  by  Birks  and  wife  to  him- 
self is  untrue. 

This  being  so,  the  whole  defence  must  necessarily  fail,  and 
it  is  therefore  unnecessary  to  consider  other  questions  dis- 
cussed by  counsel. 

Decree  affirmed. 


218  Knickerbocker  v.  The  People  ex  rel.  [March 

Syllabus. 


Joshua  C.  Knickerbocker 

v. 

The  People  ex  rel.  Otto  C.  Butz. 

Filed  at  Ottawa  March  23,  1882. 

1.  Probate  courts — constitutionality  of  the  act  restricting  them  to 
counties  having  a  population  of  70,000  or  more,  thereby  excluding  some 
counties  which  have  a  population  exceeding  50,000.  Section  20  of  article  6 
of  the  constitution  of  1870  declares:  "The  General  Assembly  may  provide 
for  the  establishment  of  a  probate  court  in  each  county  having  a  population 
of  over  50,000."  This  is  construed  to  mean  that  the  General  Assembly  may, 
in  its  discretion,  establish  a  probate  court  in  any  one  or  more  of  the  counties 
in  the  State,  at  any  time  it  may  deem  proper,  subject  only  to  the  limitation 
that  such  court  can  not  be  established  in  any  county  which  has  not  a  popula- 
tion exceeding  50,000. 

2.  So  it  is  held,  the  act  of  1877,  "to  establish  probate  courts  in  all  counties 
having  a  population  of  100,000  or  more,"  and  the  amendatory  act  of  1881 
extending  the  provisions  of  the  act  of  1877  to  all  counties  in  the  State  having 
a  population  of  70,000  or  more,  are  constitutional,  notwithstanding  the  fact 
that  there  are  counties  in  the  State  which  contain  a  population  of  over  50,000, 
but  do  not  contain  a  population  of  70,000,  and  so  are  excluded  from  the 
operation  of  either  of  the  acts. 

3.  Same — effect  of  sec.  29  of  art.  6,  in  respect  to  uniformity  of  laws 
concerning  courts.  Section  29  of  article  6  of  the  constitution,  prescribing 
the  rule  of  uniformity  in  respect  to  all  laws  relating  to  courts,  is  not  to  be 
understood  as  a  limitation  upon  the  power  of  the  legislature,  as  conferred  by 
section  20  of  that  article,  to  establish  probate  courts  at  such  times  as  it  may 
think  proper,  and  to  determine  the  necessity  for  such  a  court  in  any  particu- 
lar instance.  The  only  object  of  section  29  was  to  prohibit  special  legislation 
concerning  certain  matters  affecting  courts,  in  all  cases  where  the  object  of 
the  legislature  could  be  attained  by  the  adoption  of  a  general  law.  The  pur- 
pose was  to  require  all  laws  relating  to  "the  organization,  jurisdiction,  powers, 
proceedings  and  practice  of  all  courts  of  the  same  class,  or  grade, "  to  be  gen- 
eral and  uniform,  and  that  was  all  the  effect  intended  to  be  given  to  it. 

4.  Same — as  to  special  legislation.  In  giving  a  construction  to  the  20th 
section,  in  respect  to  the  power  of  the  legislature  to  establish  probate  courts, 
it  may  be  considered,  that  if  the  intention  of  the  framers  of  the  constitution 
in  that  regard  can  not  be  given  effect  without  special  legislation,  then  the 
provision  of  the  constitution  prohibiting  special  legislation  in  all  cases  where 
the  same  end  can  be  accomplished  by  a  general  law,  will  have  no  application. 

5.  Same — of  authority  in  respect  to  one  or  more  of  several  objects — as 
involving  a  rule  of  construction.     It  is  a  general  rule,  that  where  one  is 
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authorized  to  do  a  particular  act,  or  exercise  some  special  privilege  with 
respect  to  a  number  of  objects  taken  distributively,  which  the  donee  of  such 
authority  may  exercise  or  not,  as  he  shall  think  proper,  and  there  is  no  spe- 
cific limitation  to  the  contrary,  the  right  to  exercise  the  authority  with  respect 
to  one  or  more  of  such  objects  will  not  be  dependent  upon  its  exercise  as  to 
the  remaining  objects. 

6.  Same — implication  as  to  the  mode  of  executing  an  express  power. 
Where  there  is  a  grant  of  power,  everything  essential  to  the  exercise  of  the 
powei,  not  specifically  mentioned,  will  be  deemed  to  have  passed  by  implica- 
tion. 

7.  Constitutionality  of  a  statute — of  the  argument  ab  inconveni- 
enti.  In  considering  the  question  of  the  constitutionality  of  an  act  of  the 
legislature,  the  argument  ab  inconvenienti  should  have  little  if  any  weight. 
Considerations  of  this  character  may  well  be  regarded  as  affording  the 
strongest  reasons  why  the  court  should  act  with  great  caution  and  mature 
deliberation,  but  can  have  no  influence  upon  the  determination  itself. 

8.  In  a  clear  case  of  the  unconstitutionality  of  a  statute,  such  an  argument 
can  have  no  controlling  influence  whatever.  In  doubtful  cases  there  is 
authority  sanctioning  the  doctrine  that  it  may  be  invoked,  yet  that  is  rather 
plausible  than  forcible,  for  if  a  statute  be  clearly  unconstitutional  no  consid- 
erations of  inconvenience  or  hardship  can  be  entertained,  and  if  there  is  a 
reasonable  doubt  upon  the  question,  the  act  should  be  sustained,  without 
reference  to  any  evil  consequences  which  might  have  followed  a  different 
result. 

Appeal  from  the  Criminal  Court  of  Cook  county ;  the  Hon. 
Sidney  Smith,  Judge,  presiding. 

Mr.  George  W.  Smith,  Mr.  W.  C.  Goudy,  Mr.  John  P. 
Wilson,  and  Messrs.  Eosenthal  &  Pence,  for  the  appellant. 
Messrs,  Decker  &  Douglas,  Mr.  Consider  H.  Willett,  and 
Mr.  John  W.  Waughop,  also  presented  briefs  on  the  same 
side. 

Mr.  James  McCartney,  Attorney  General,  and  Mr.  Edward 
Osgood  Brown,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  ouster,  rendered  by 
the  Criminal  Court  of  Cook  county,  upon  an  information  in 
the  nature  of  a  quo  warranto,  against  Joshua  C.  Knickerbocker, 
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from  the  office  of  judge  of  the  probate  court  of  Cook  county, 
on  the  alleged  ground  the  act  of  the  legislature  providing 
for  the  establishment  of  probate  courts  is  unconstitutional 
and  void.  The  title  of  appellant  is  not  questioned  on  any 
other  ground.  It  is  conceded,  if  the  act  is  constitutional 
the  judgment  of  the  court  below  should  be  reversed.  On 
the  other  hand,  it  is  agreed  that  if  it  is  unconstitutional  the 
judgment  should  be  affirmed.  It  will  therefore  be  perceived 
that  the  only  question  presented  for  our  determination,  is  the 
constitutionality  of  the  law  establishing  those  courts. 

By  the  first  section  of  the  act  of  1877,  entitled  "An  act 
to  establish  probate  courts  in  all  counties  having  a  population 
of  100,000  or  more,  to  define  the  jurisdiction  thereof,  and 
regulate  the  practice  therein,  and  to  fix  the  time  for  holding 
the  same,"  it  is  provided,  "that  there  shall  be  established  in 
each  county  of  this  State  now  created  and  organized,  or 
which  may  be  hereafter  created  and  organized,  and  which 
has  a  population  of  100,000  or  more,  a  court  of  record,  to 
be  styled,  'the  probate  court  of  (name  of)  county.'  "  The 
amendatory  act  of  1881  simply  modifies  the  first  section  of 
the  act  of  1877  above  recited,  so  as  to  extend  its  provisions  to 
all  counties  in  the  State  having  a  population  of  70,000  or 
more.  (See  Session  Laws  of  1881,  p.  72.)  It  is  manifest 
that  if  the  first  section  of  the  original  act  can  not  be  main- 
tained on  constitutional  grounds,  there  is  nothing  in  the 
amendatory  act  that  relieves  it  from  that  objection,  and  the 
converse  of  this  proposition  must  be  accepted  as  true.  We 
shall  therefore,  for  the  sake  of  convenience  and  of  avoiding 
prolixity,  as  far  as  possible  treat  these  acts  as  but  a  single 
act. 

Counsel  for  appellant  have  pressed  upon  the  attention  of 
the  court,  with  much  earnestness  and  in  strong  terms,  the 
supposed  inconveniences  and  great  hardships  that  will  proba- 
bly result  from  holding  the  act  in  question  unconstitutional, 
as  a  reason  why  such  a  construction  should  not  be  given  to 
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it.  The  argument  of  ab  inconvenienti  should  have  but  little 
weight,  if  any,  in  solving  the  question  before  us.  Considera- 
tions of  this  character  address  themselves  to  the  official  duty 
and  conduct  of  the  court,  rather  than  to  the  question  in  hand. 
While  they  afford  the  strongest  reasons  why  the  court  should 
act  with  great  caution  and  mature  deliberation  in  the  con- 
sideration of  the  case,  yet  they  do  not  throw  a  particle  of 
light  upon  the  vital  question  upon  which  it  depends.  It  is 
not  claimed  that  considerations  of  this  character  can  have 
any  controlling  influence  in  a  case  where  the  act  of  the  legis- 
lature is  clearly  unconstitutional,  but  it  is  urged  they  may 
be  looked  to  in  doubtful  cases.  This  view  has  the  sanction 
of  authority,  yet  it  is  rather  plausible  than  forcible,  for 
where  an  act  of  the  legislature  is  manifestly  unconstitutional, 
it  is  the  duty  of  courts  to  so  hold,  however  disastrous  the 
consequences  may  be.  On  the  other  hand,  if  there  is  a  rea- 
sonable doubt  as  to  its  unconstitutionality,  the  act  should  be 
sustained,  whether  any  evil  consequences  would  flow  from 
holding  it  invalid  or  not. 

The  validity  of  the  act  in  question  involves  a  construction 
of  the  provisions  of  the  constitution  relating  to  the  distribu- 
tion of  the  judicial  power  of  the  State,  and  the  establishment 
of  courts  therein,  and  also  of  other  provisions  supposed  to 
have  more  or  less  bearing  on  the  question  in  hand.  Section 
1,  article  6,  of  the  constitution,  provides:  "The  judicial 
powers,  except  as  in  this  article  is  otherwise  provided,  shall  be 
vested  in  one  Supreme  Court,  circuit  courts,  county  courts, 
justices  of  the  peace,  police  magistrates,  and  in  such  courts 
as  may  be  created  by  law  in  and  for  cities  and  incorporated 
towns."  It  is  clear,  if  the  constitutional  convention  had  not 
in  other  portions  of  the  constitution  provided  for  courts  other 
than  those  specified  in  the  first  section,  the  power  of  the  leg- 
islature to  establish  courts  would  be  confined  to  such  courts 
as  are  specifically  enumerated  in  that  section ;  but  the  con- 
vention,  as  indicated  by  the  exception  in  the  introductory 
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part  of  the  first  section,  proceeded  to  provide  for  the  estab- 
lishment of  other  courts  not  enumerated  in  the  first  section. 
The  11th  section  provides  for  appellate  courts,  the  20th  for 
probate  courts,  the  23d  for  the  Superior  Court  of  Cook 
county,  and  the  26th  for  the  Criminal  Court  of  Cook  county. 

These  several  sections,  so  far  as  they  relate  to  the'  power 
of  the  legislature  to  establish  courts,  must  be  construed  pre- 
cisely in  the  same  way  as  if  all  the  courts  had  been  enumer- 
ated in  the  first  section,  and  the  words,  "except  as  in  this 
article  is  otherwise  provided, "  had  been  omitted.  In  that  case 
the  enumeration  in  the  first  section  would  have  exhausted  the 
entire  judicial  power  of  the  State,  whereas,  as  the  constitu- 
tion is  constructed,  it  is  only  exhausted  by  the  enumeration 
as  contained  in  the  1st,  11th,  20th,  23d  and  26th  sections, 
and  the  legislature  is  authorized  to  provide  for  the  establish- 
ment of  these  courts,  subject  to  any  limitations  that  may 
apply  to  them  respectively,  but  for  no  others. 

Section  20,  of  article  6,  of  the  constitution,  which  author- 
izes the  legislature  to  provide  for  the  establishment  of  pro- 
bate courts,  is  as  follows:  "The  General  Assembly  may 
provide  for  the  establishment  of  a  probate  court  in  each 
county  having  a  population  of  over  50,000,  and  for  the 
election  of  a  judge  thereof,  whose  term  of  office  shall  be  the 
same  as  that  of  the  county  judge,  and  who  shall  be  elected 
at  the  same  time  and  in  the  same  manner.  Said  courts, 
when  established,  shall  have  original  jurisdiction  of  all  pro- 
bate matters,  the  settlement  of  estates  of  deceased  persons, 
the  appointment  of  guardians  and  conservators,  and  settle- 
ment of  their  accounts,  in  all  matters  relating  to  apprentices, 
and  in  cases  of  the  sales  of  real  estate  of  deceased  persons 
for  the  payment  of  debts."  Appellees  insist  that  under  this 
section  the  legislature  has  no  power  to  authorize  the  estab- 
lishment of  such  a  court  in  any  county,  notwithstanding  the 
number  of  its  inhabitants  may  be  ten  times  50,000,  and  the 
necessities  of    business  may  absolutely  demand  it,   except 
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upon  the  condition  it  at  the  same  time  and  by  the  same  act 
provides  for  like  courts  in  all  other  counties  in  the  State 
having  a  population  in  excess  of  50,000,  however  small  that 
excess  may  be,  although  the  people  of  such  other  counties  may 
neither  meed  nor  desire  the  establishment  of  such  courts  in 
them.  Whatever  the  framers  of  the  constitution  may  have 
intended  by  this  section,  it  is  clear  they  have  not,  in  express 
terms,  said  what  appellees  impute  to  them.  The  construc- 
tion contended  for  can  only  be  reached  by  interpolating 
terms  which  the  convention  did  not  use,  and  which,  we 
think,  are  not  warranted  by  the  context.  It  is  but  reason- 
able to  assume  that  it  was  intended  by  the  framers  of  the 
constitution  that  these  courts  should  be  created  from  time  to 
time,  as  the  wants  of  the  people  and  business  necessities 
might  require,  subject  to  the  qualification  they  were  not  to 
be  established  in  any  county  not  having  a  population  in 
excess  of  50,000.  By  this  limitation  upon  the  power  of 
the  legislature  to  establish  such  courts,  the  authors  of  that 
instrument  determined  in  advance  there  never  would  be  any 
necessity  for  this  class  of  courts  in  counties  not  having  a 
population  in  excess  of  50,000.  As  to  all  other  counties, 
the  whole  subject  was  left  under  the  control  of  the  legislature, 
to  the  same  extent  as  if  no  limitation  had  been  imposed. 
The  legislature  was  left  entirely  free  to  establish  such  courts, 
or  not.  Doubtless  the  convention,  in  leaving  this  matter 
within  the  discretion  of  the  legislature,  expected  and  intended 
that  it  would  be  exercised  wisely,  and  in  furtherance  of  the 
best  interests  of  the  people  of  the  respective  counties  in  which 
such  courts  might,  or  might  not,  be  created.  It  is  altogether 
unreasonable  to  suppose  that  it  was  intended  that  these 
courts  should  be  established  in  counties  having  no  need  for 
them,  although  they  might  have  a  population  of  something 
over  50,000,  or  that  it  was  intended  that  counties  having  a 
need  for  such  courts,  by  reason  of  having  several  hundred 
thousand  inhabitants,   should  be   deprived  of   them  merely 
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because  there  might  be  other  counties,  not  excluded  by  the 
limitation,  that  have  no  need  or  desire  for  such  courts.  To 
create  a  court  of  this  kind  in  a  county  that  has  no  need  for 
it,  is  to  impose  an  unnecessary  burden  upon  the  people,  and 
to  refuse  to  establish  one  in  a  county  having  the  requisite 
population,  when  the  necessities  of  the  people  require*  it,  is 
to  deprive  them  of  a  right  the  framers  of  the  constitution 
evidently  intended  to  secure  to  them,  and  we  can  not,  there- 
fore, sanction  a  construction  which  leads  to  either  of  these 
results. 

We  are  unable  to  discover  anything  in  the  terms  used  by 
the  convention  to  authorize  the  construction  contended  for. 
The  language  used  is,  "the  General  Assembly  may  provide 
for  the  establishment  of  a  probate  court  in  each  county  hav- 
ing a  population,"  etc.  When  may  the  legislature  do  this? 
Neither  this  section  nor  any  other  portion  of  the  constitution 
affords  an  answer,  in  express  terms,  to  this  inquiry,  yet  the 
implication  as  to  what  the  answer  should  be  is  so  strong  as 
to  hardly  admit  of  serious  doubt.  The  constitution  having 
authorized  the  legislature  to  establish  one  of  these  courts  in 
each  county  of  the  State,  subject  to  the  limitation  with  respect 
to  population,  and  having  fixed  no  time  for  the  exercise  of 
such  authority,  the  clear  and  necessary  implication  is,  that 
the  framers  of  the  constitution  intended  the  legislature  should 
determine  for  itself  when  and  under  what  circumstances  it 
would  exercise  the  authority  conferred. 

It  is  conceded  by  counsel  on  both  sides  that  this,  as  well 
as  all  other  provisions  of  the  constitution,  must  be  read  and 
construed,  if  it  can  be  done  without  involving  an  inconsistency 
or  absurdity,  in  the  popular  and  ordinary  sense  in  which  the 
people  understood  it  when  voting  for  it.  Applying  this  test 
to  the  provision  in  question,  we  have  no  doubt  of  the  correct- 
ness of  the  construction  we  have  given  it.  To  illustrate : 
Suppose  a  farmer  having  several  flocks  of  sheep,  with  a  view 
of  stimulating  his  son,  who  has  charge  of  them,  to  greater 
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care  and  watchfulness  in  their  management,  says :  "My  son, 
you  may,  if  you  desire,  sell  and  appropriate  to  your  own  use 
one-fifth  of  the  annual  increase  in  each  of  my  flocks."  Now, 
no  one,  we  presume,  would  contend  for  a  moment  that  the 
right  of  the  son,  in  the  case  supposed,  to  appropriate  the 
increase  in  one  flock,  would,  in  any  sense,  depend  upon  the 
exercise  of  a  similar  right  as  to  the  others.  He  would  not 
be  bound  to  avail  himself  of  the  right  at  all,  or  he  might 
exercise  it  as  to  all  or  any  number  of  the  flocks  less  than  all. 
Again :  Suppose  the  owner  of  several  tracts  of  lands  says  to 
his  neighbor :  "You  are  authorized  to  enter  upon  each  tract 
of  my  land  for  the  purpose  of  getting  your  fire-wood. "  Here, 
as  in  the  other  case,  the  licensee  would  not  be  bound  to  exer- 
cise the  authority  conferred  upon  him  at  all.  But  suppose 
he  does  enter  upon  one  tract  for  the  purpose  authorized,  with- 
out entering  upon  the  others  also,  would  any  lawyer  contend 
for  a  moment  that  he  was  not  fully  justified  in  doing  so  ? 
Clearly  not.  We  might  go  on  indefinitely  suggesting  familiar 
examples  which  might  occur  in  the  ordinary  transactions  of 
life,  as  illustrative  of  the  common  understanding  and  use  of 
the  language  under  consideration,  and  sustaining  the  con- 
struction we  have  placed  upon  it,  but  it  is  unnecessary  to  do 
so.  In  short,  it  is  believed  to  be  a  general  rule  that  where 
one  is  authorized  to  do  a  particular  act,  or  exercise  some 
special  privilege  with  respect  to  a  number  of  objects  taken 
distributively,  as  in  the  case  before  us,  which  the  donee  of 
such  authority  may  exercise,  or  not,  as  he  shall  think  proper, 
and  there  is  no  specific  limitation  to  the  contrary,  the  right 
to  exercise  the  authority  with  respect  to  one  or  more  of  such 
objects  will  not  be  dependent  upon  its  exercise  as  to  the 
remaining  objects. 

Holding  then,  as  we  do,  it  was  the  intention  of  the  framers 

of  the  constitution  that  the  legislature,  in  giving  effect  to  the 

section  under  consideration,  should  be  guided  entirely  by  the 

wants   and  necessities   of  the  people,  with  respect  to  such 
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courts,  in  the  several  counties  in  the  State-  having  the 
requisite  population,  it  follows,  the  other  provisions  of  that 
instrument  must  be  so  construed  as  to  give  effect  to  that 
intention,  and  if  this  can  not  be  done  without  special  legisla- 
tion, the  provision  of  the  constitution  prohibiting  special 
legislation  in  all  cases  where  the  same  end  can  be  accom- 
plished by  a  general  law,  will  have  no  application.  So,  in  this 
view,  we  deem  it  unimportant  whether  the  act  creating  the 
probate  court  of  Cook  county  be  regarded  as  a  general  or 
special  law,  for  it  is  a  familiar  principle,  where  there  is  a 
grant  of  power,  everything  essential  to  the  exercise  of  the 
power  not  specifically  mentioned  will  be  deemed  to  have 
passed  by  implication. 

The  only  other  provision  of  the  constitution  which  we  deem 
important  to  notice  is  section  29  of  article  6.  It  is  as  follows : 
"All  laws  relating  to  courts  shall  be  general,  and  of  uniform 
operation ;  and  the  organization,  jurisdiction,  powers,  pro- 
ceedings and  practice  of  aH  courts  of  the  same  class  or  grade, 
so  far  as  regulated  by  law,  and  the  force  and  effect  of  the 
process,  judgments  and  decrees  of  such  courts,  severally,  shall 
be  uniform."  As  already  indicated,  this  section  must  not  be 
so  construed  as  to  defeat  the  objects  intended  to  be  accom- 
plished by  the  adoption  of  the  20th  section.  The  latter  sec- 
tion, as  we  have  just  seen,  provides  for  the  establishment  of 
a  certain  class  of  courts  by  the  legislature  in  such  counties 
in  the  State  having  a  population  in  excess  of  50,000,  as  the 
legislature  in  its  discretion  may  deem  necessary  for  the  best 
interests  of  the  people  of  those  counties.  The  time  of  creating, 
and  the  necessity  for,  such  a  court,  in  any  particular  instance, 
having  been  left  entirely  to  the  discretion  of  the  legislature, 
the  29th  section  could  not  have  been  intended  to  modify  the 
20th  section  in  either  of  these  respects.  That  section,  there- 
fore, can  have  no  reference  to  the  creation  of  courts  of  the 
kind  we  are  considering,  and  the  general  terms  in  which  it  is 
conceived,  must  be  so  construed  as  to  harmonize  with  and 
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give  effect  to  the  20th   section,  in  the  sense  we  have  con- 
strued it. 

It  is  manifest  that  the  introductory  clause  of  that  section 
can  not  be  given  effect  according  to  the  literal  meaning  of 
the  broad  terms  in  which  it  is  conceived.  To  do  so  would 
lead  to  the  most  absurd  consequences,  and  would  be  in  direct 
conflict  with  the  decisions  of  this  court.  The  words  are : 
"All  laivs  relating  to  courts  shall  be  general,  and  of  uniform 
operation. "  Notwithstanding  this  provision  the  legislature  is 
constantly  in  the  habit  of  passing  special  laws  fixing  the  com- 
mencement and  the  length  of  the  terms  of  particular  courts, 
which  are  manifestly  laws  relating  to  courts,  and  such  acts, 
though  neither  uniform  in  their  operation,  nor  general,  within 
the  sense  of  the  constitution,  are  universally  recognized  as 
constitutional  and  valid.  In  discussing  this  matter,  it  was 
said,  in  Karnes  v.  The  People,  74  111.  274:  "Constitutions, 
like  all  other  laws,  must  have  a  reasonable  and  practical 
interpretation.  To  give  this  language  a  literal  application 
would  require  all  courts  in  the  State  to  meet  on  the  same 
day,  and  the  terms  to  be  of  the  same  length.  This  could  not 
have  been  intended,  because  it  must  have  been  apparent  to 
the  framers  of  that  instrument  that  such  a  thing  could  never 
be  carried  into  effect." 

The  only  object  of  the  section  of  the  constitution  we  are  now 
considering  was  to  prohibit  special  legislation  with  respect  to 
certain  matters  affecting  courts,  in  all  cases  where  the  object 
of  the  legislation  could  be  attained  by  the  adoption  of  a 
general  law.  By  this  section,  as  clearly  appears  from  the 
concluding  clause,  all  laws  relating  to  "the  organization, 
jurisdiction,  powers,  proceedings  and  practice  of  all  courts  of 
the  same  class  or  grade,"  are  required  to  be  general  and 
uniform,  and  this  was  all  the  effect  that  was  intended  to  be 
given  to  it  by  the  framers  of  the  constitution.  This  being 
its  proper  construction,  it  follows  that  the  right  of  the  legis- 
lature to  establish  a  probate  court  for  Cook  county,  or  any 
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other  county  having  the  requisite  population,  as  provided  by 
the  20th  section  of  the  constitution,  is  not  at  all  modified  or 
limited  by  that  section. 

The  judgment  of  the  Criminal  Court  of  Cook  county  is 
reversed,  and  the  cause  remanded,  with  direction  to  that 
court  to  quash  the  information. 

Judgment  reversed. 

Mr.  Justice  Scott,  dissenting: 

As  the  questions  involved  in  this  case  are  of  unusual 
importance,  I  deem  it  proper  I  should  state  at  length  the 
reasons,  or  at  least  some  of  them,  for  dissenting  from  the 
conclusion  reached  by  a  majority  of  the  court. 

In  all  investigations  of  legal  matters  it  is  well  first  to 
ascertain  accurately  the  exact  question  in  controversy.  The 
decision  in  this  case  involves  the  determination  whether  the 
act  of  the  General  Assembly  of  1877,  "to  establish  probate 
courts  in  all  counties  having  a  population  of  100,000  or 
more,  to  define  the  jurisdiction  thereof,  and  regulate  the 
practice  therein,  and  to  fix  the  time  of  holding  the  same, "  is 
constitutional.  The  act  has  relation  to  a  class  of  counties 
having  a  population  of  100,000  or  more.  It  is  so  limited  by 
the' express  terms  used.  No  question  as  to  the  power  of  the 
General  Assembly  to  establish  a  probate  court  in  any  one  of 
the  counties  in  the  State,  by  name,  having  a  population  of 
over  100,000  inhabitants,  is  involved.  It  will  be  time  enough 
to  discuss  that  question  when  the  legislature  shall  assume  to 
enact  any  such  statute.  The  legislature  has  never  assumed 
to  establish  a  probate  court  in  any  county,  by  name.  If  it 
shall  be  now  held,  by  judicial  construction,  the  act  of  1877 
establishes  a  probate  court  in  Cook  county,  as  by  name,  it 
is,  in  effect,  to  do  that  which  the  legislature  never  assumed 
to  do  in  that  way;  and  more  than  that,  the  acts  of  1877  and 
1881,  in  relation  to  probate  courts  in  counties  having  a  popu- 
lation of   100,000,  and   of   70,000   or  more,  are  legislative 
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constructions,  most  solemnly  expressed,  that  the  General 
Assembly  possesses  no  power  to  establish  probate  courts  in 
any  one  of  the  several  counties  having  a  population  of  over 
50,000  inhabitants,  by  name,  and  by  special  act.  On  both 
occasions  the  General  Assembly  undertook  to  classify  the 
counties  by  population,  and  to  establish  probate  courts 
therein,  by  a  general  law.  Thus  it  is  seen  the  General 
Assembly,  in  every  instance  where  it  has  spoken  on  the  sub- 
ject, has  utterly  ignored  the  position  taken  in  this  case,  that 
the  legislature  may  at  any  time  establish  a  probate  court  in 
any  one  of  the  counties  having  over  50,000  inhabitants,  by  a 
special  law.  Its  previous  acts  are  equivalent  to  a  disclaimer 
of  any  such  power  under  the  constitution.  A  construction 
uniformly  given  by  the  legislative  department  to  a  constitu- 
tional provision  ought  not  to  be  disregarded  by  the  courts, 
except  for  the  clearest  and  most  cogent  reasons. 

It  may  also  be  well,  before  entering  upon  the  discussion  of 
the  principal  question,  to  ascertain  the  definition  of  a  "gen- 
eral law,"  as  those  terms  are  used  in  the  constitution  of  1870. 
This  court  has  heretofore  adopted  a  definition  formulated  and 
sanctioned  by  decisions  of  courts  and  text  writers.  No  new 
principle  is  declared  when  it  is  stated  "general  laws  are  those 
which  relate  to  or  bind  all  within  the  jurisdiction  of  the  law- 
making power,  limited  as  that  power  may  be  in  its  territorial 
operation,  or  by  constitutional  restraints."  The  People  v. 
Cooper,  83  111.  585 ;  Sedgwick  on  Stat.  and.  Const.  Law,  p.  30. 
A  law  applicable  to  all  counties  of  a  class,  as  made  or  author- 
ized by  the  constitution,  is  neither  a  local  nor  a  special  law. 
If  it  applies  to  all  the  counties  of  a  class  authorized  by  the 
constitution  to  be  made,  it  is  a  general  law,  and  whether 
there  may  be  few  or  many  counties  to  which  its  provisions 
will  apply,  is  a  matter  of  no  consequence.  A  principle  anal- 
ogous with  this  was  declared  in  The  People  v.  Wright,  70  111. 
388,  and  in  Jefferson  County  v.  Jones,  63  id.  531,  it  was 
recognized. 
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Another  principle  ought  not  to  be  lost  sight  of  in  this  dis- 
cussion. It  is,  that  the  General  Assembly  possesses  no  power 
to  classify  counties,  for  legislative  or  other  purposes,  in  any 
manner  other  than  as  is  provided  in  the  constitution  it  may 
be  done.  Any  classification  of  counties  otherwise  than  as 
authorized  by  the  constitution,  is  invalid,  and  a  law  applica- 
ble to  such  classification  is  a  local  or  special  law,  and  is  for- 
bidden by  the  constitution,  and  is,  therefore,  void.  This 
principle  has  been  twice  declared  by  the  decisions  of  this 
court,  and  must  now  be  regarded  as  the  settled  law  of  this 
State.  Devine  v.  Commissioners,  84  111.  594;  Worcester  v. 
Cheney,  94  id.  470.  Keeping  these  plain  definitions  con- 
stantly in  view,  the  subsequent  discussion  of  the  principal 
question  will  be  more  readily  understood. 

Section  1,  art.  6,  of  the  constitution,  declares,  "the  judicial 
powers,  except  as  in  this  article  is  otherwise  provided,  shall 
be  vested  in  one  Supreme  Court,  circuit  courts,  county  courts, 
justices  of  the  peace,  police  magistrates,  and  such  courts  as 
may  be  created  by  law  in  and  for  cities  and  incorporated 
towns. "  Beading  this  section  of  the  constitution  in  connec- 
tion with  the  remaining  sections  of  the  same  article,  as  must 
be  done,  it  will  readily  be  seen  what  courts  are  created  by  the 
constitution,  and  what  courts  may  be  created  by  law.  It 
will  be  noted  the  General  Assembly  may  by  law  create  courts 
"in  and  for  cities  and  incorporated  towns,"  and  after  the 
year  1874,  "inferior  appellate  courts,  of  uniform  organization 
and  jurisdiction,  may  be  created  in  districts  to  be  formed  for 
that  purpose."  All  other  courts  in  which  the  judicial  powers 
of  the  State  are  vested  are  created  by  the  constitution  itself. 
In  this  connection  it  may  be  remarked,  that  all  courts  created 
by  the  constitution,  except  justices  of  the  peace  and  police 
magistrates,  are  given  a  defined  jurisdiction,  of  which  they 
may  not  be  deprived  by  the  General  Assembly. 

It  is  made  the  duty  of  the  General  Assembly  to  provide 
for  the   organization  of   all  courts    created  by  the    consti- 
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tuition,  and  provide  for  the  election  of  judges,  and  the 
times  and  places  of  holding  such  courts,  where  it  is  not 
done  by  the  provisions  of  that  instrument.  This  duty  is 
absolute  and  imperative  with  regard  to  all  courts  created  by 
the  constitution,  except  as  to  probate  courts  in  counties  hav- 
ing over  50,000  inhabitants.  With  regard  to  probate  courts 
in  such  counties,  the  General  Assembly  has  a  discretion  as  to 
the  time  when  it  will  provide  for  the  organization  of  such 
courts  and  the  election  of  judges  thereof,  but  it  has  no  dis- 
cretion as  to  how  such  courts  may  be  established.  That  is 
fixed,  absolutely  and  positively,  as  will  be  made  to  appear,  by 
the  constitution  itself.  Other  courts  provided  for  by  the  con- 
stitution, and  not  mentioned  by  name  in  the  first  section  of 
article  6,  are  the  "Superior  Court  of  Cook  county,"  and  the 
"Criminal  Court  of  Cook  county."  A  correct  reading,  there- 
fore, of  the  whole  of  the  6th  article  of  the  constitution,  con- 
cerning the  judicial  department,  is,  that  the  judicial  powers 
of  the  State  are  vested  in  one  Supreme  Court,  in  circuit 
courts,  county  courts,  in  justices  of  the  peace,  police  magis- 
trates, the  Superior  Court  of  Cook  county,  the  Criminal  Court 
of  Cook  county,  in  probate  courts  in  counties  having  over 
50,000  inhabitants,  and  in  such  courts  as  may  be  created  by 
law  in  and  for  cities  and  incorporated  towns,  and  after  the 
year  1874,  in  inferior  appellate  courts,  when  created  by  law. 
It  is  apparent,  then,  that  probate  courts  are  created,  in  coun- 
ties having  over  50,000  inhabitants,  in  precisely  the  same 
manner  as  are  circuit  courts  in  the  several  counties,  and  as  is 
the  Superior  Court  of  Cook  county.  This  would  seem  to  be  so 
plain  as  to  admit  of  no  construction.  That  which  is  plainly 
expressed,  admits  of  no  interpretation.  But  if  contempo- 
raneous construction  is  worth  anything,  and  it  is  conceded 
it  sometimes  renders  most  valuable  aid,  it  may  be  found  in 
the  debates  of  the  constitutional  convention.  When  article  6, 
concerning  the  judicial  department,  was  under  discussion, 
section  1,  being  then  in  the  exact  form  it  now  is,  Mr.  Archer 
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said  :  "I  move  to  amend,  by  inserting  after  the  words  '  county 
courts/  in  the  second  line,  the  words  'probate  courts.'  I 
think  this  section  does  not  now  recognize  probate  courts." 
Mr.  Browning  (than  whom  the  convention  contained  no  abler 
jurist)  said:  "This  article  does  provide  for  judges  in  coun- 
ties having  a  population  in  excess  of  50,000.  'The  judicial 
power,  except  as  in  this  article  is  otherwise  provided,  shall 
be  vested,'  etc.,  and  it  has  otherwise  provided  for  probate 
courts."  Mr.  Archer  then  said :  "But  only  in  counties  hav- 
ing over  50,000  people.  Does  that  provide  for  counties  hav- 
ing less  than  50,000?"  To  which  Mr.  Browning  replied: 
"In  those  counties  it  is  vested  in  the  county  courts,  so  that 
all  are  provided  for."  Mr.  Archer  then  said:  "With  that 
understanding  I  withdraw  the  amendment."  Yol.  1  Const. 
Debates,  p.  976. 

The  fact  the  constitution  vested  the  judicial  powers  of  the 
State  in  certain  courts  named,  and  in  such  courts  as  may  be 
created  by  law,  in  the  manner  specified,  is  a  limitation  upon 
the  power  of  the  General  Assembly  to  establish  other  courts 
it  is  not  at  liberty  to  disregard.  Only  power  is  given  to  the 
legislature  to  create  courts  in  and  for  cities  and  incorporated 
towns,  and  after  the  year  1874,  to  create  inferior  appellate 
courts  in  districts  to  be  formed  for  that  purpose.  All  other 
courts  in  the  State  that  may  rightfully  exercise  judicial 
powers  are  created  by  the  constitution.  It  is  made  the  dufr 
of  the  General  Assembly  to  provide  for  the  time  of  holding 
courts  in  each  county,  (that  is,  circuit  courts,)  and  it  is  ap- 
prehended that  no  election  for  circuit  judges  could  have  been 
held,  under  the  constitution  of  1870,  until  the  legislature  had 
fixed  the  boundaries  of  the  several  circuits,  unless,  perhaps, 
for  circuit  judges  in  Cook  county,  as  that  county  is,  by  the 
constitution,  made  a  circuit  by  itself.  Nor  can  there  be  any 
election  for  judges  of  probate  courts,  in  counties  having  over 
50,000  inhabitants,  until  the  General  Assembly  shall  so 
provide. 
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It  has  been  seen  the  legislature  has  a  discretion  as  to  the 
time  when  it  will  establish  probate  courts  in  counties  having 
over  50,000  inhabitants,  but  in  no  other  respect.  How, 
then,  may  probate  courts  be  established  ?  The  constitution 
has  definitely  declared,  and  its  mandate  must  be  observed. 
Section  20,  article  6,  provides,  the  General  Assembly  may 
provide — not  create,  as  is  erroneously  assumed, — for  the 
establishment  of  a  probate  court  in  each  county  having  over 
50,000  inhabitants,  and  for  the  election  of  a  judge  thereof. 
Observing  the  previous  decisions  of  this  court,  how  may  this 
be  done  ?  Obviously,  it  can  be  done  in  one  way  only,  and 
that  is,  by  grouping  the' counties  together  in  a  class,  as  is 
done  by  the  constitution, — that  is,  constituting  a  class  of  all 
counties  having  over  50,000  inhabitants,  and  providing  for  a 
probate  court  in  each  county  of  the  class,  by  general  law. 
It  can  be  clone  in  no  other  way,  without  an  utter  disregard  of 
the  plain  provisions  of  the  constitution.  It  is  an  undeniable 
proposition,  that  when  the  constitution  has  provided  a  way 
in  which  a  thing  may  be  done,  it  is  not  in  the  power  of  the 
General  Assembly  to  do  it  in  any  other  mode.  It  is  equiva- 
lent -to  an  express  limitation  upon  its  powers  in  that  regard. 
The  word  each,  as  used  in  this  section  of  the  constitution,  is 
to  be  understood  in  its  ordinary  acceptation.  Commonly  it 
is  understood  to  mean  "every  one  of  the  two  or  more  indi- 
viduals composing  the  whole,  considered  separately  from  the 
rest."  It  is  precisely  the  same  word,  and  is  used  in  the 
same  sense,  as  it  is  used  in  section  14  of  the  same  article, 
which  makes  it  the  duty  of  the  General  Assembly  to  provide 
for  the  times  of  holding  a  court  (that  is,  a  circuit  court,)  in 
"each  county."  Certainly  not  in  any  one  of  them,  but  in 
every  one  of  the  whole  number.  That  is  precisely  the  sense 
in  which  the  same  word  "each"  is  used  in  this  20th  section 
of  article  6.  Had  it  been  the  intention  the  General  Assem- 
bly might  establish  a  probate  court  in  any  county  having 
over  50,000  inhabitants,  whenever  it  might  see  proper  to  do 
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so,  apt  words  would,  no  doubt,  have  been  used  to  express 
that  intention,  as  was  done  in  section  13  of  the  same  article, 
where  it  is  said,  when  the  business  of  the  circuit  court  of 
any  one  or  of  any  two  or  more  contiguous  counties,  contain- 
ing over  50,000  inhabitants,  shall  occupy  nine  months  of 
the  year,  the  General  Assembly  may  make  of  such  county 
or  counties  a  separate  circuit.  Construing  the  words  "each 
county, "  as  used  in  the  20th  section  of  article  6,  as  meaning 
any  one  of  the  counties  named,  is  to  utterly  disregard  the 
meaning  the  framers  of  the  constitution  attached  to  the 
word  "each,"  as  used  in  the  context  in  that  instrument, 
and  as  it  is  commonly  understood  by  persons  speaking  the 
English  language.  Courts  are  not  at  liberty,  in  construing 
a  constitution,  to  suppose  one  thing  or  another  was  meant, 
unless  it  is  plainly  expressed,  or  arises  by  necessary  implica- 
tion from  unambiguous  terms  employed.  It  would  be  far 
better  there  should  be  no  constitution,  if  courts  may  construe 
it  to  mean  one  thing  or  another,  as  local  interests  may  seem 
to  require  or  be  supposed  to  demand.  Its  limitations  would 
•be  utterly  worthless,  and  less  binding  than  "ropes  of  sand." 
There  is  no  power  given  to  the  General  Assembly  to  pro- 
vide that  counties  having  over  100,000  inhabitants  shall 
constitute  a  class  of  counties  in  which  probate  courts  may 
be  established  or  organized.  The  constitutional  restriction 
is,  if  done  at  all,  probate  courts  are  to  be  established  in 
"each  county"  having  over  50,000  inhabitants,  and  this 
restriction  the  General  Assembly  may  not  disregard.  But 
section  29,  of  article  6,  contains  a  restriction  on  the  powers 
of  the  General  Assembly  concerning  legislation  relating  to 
courts,  that  is  equally  obligatory.  It  is,  that  "all  laws  relat- 
ing to  courts  shall  be  general,  and  of  uniform  operation." 
The  limitation  in  this  regard  is  absolute  and  imperative. 
One  of  the  counsel  who  has  argued  the  case  for  respondent 
with  marked  ability,  has  discerned  the  true  meaning  of  this 
clause  in  section  29,  and  has  had  the  candor  to  express  it. 
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As  he  construes  it,  "it  declares  that  all  laws  concerning 
courts  shall  be  general,  and  of  uniform  operation.  It  does 
not  attempt  to  create  courts.  It  does  recognize  the  context 
of  the  article  of  which  it  forms  a  part,  and  by  which  it 
appears  that  courts  are  independently  or  differently  consti- 
tuted. It  must  therefore  relate  to  courts  established  or  to 
be  established,  and  it  is  fair  to  say  it  means  that  courts  shall 
be  governed  by  general  laws  of  uniform  application.  It  has 
the  effect  to  extend  the  prohibition  against  special  legislation, 
found  in  the  article  concerning  the  legislative  department,  to 
the  cases  of  courts."  Had  counsel  gone  but  a  single  step 
further,  and  conceded  what  another  counsel  for  respondent 
says  is  the  true  construction  of  section  20,  it  would  follow,  as 
a  corollary  from  his  argument,  the  act  under  consideration  is 
plainly  unconstitutional.  His  construction  is,  "in  section  20 
a  probate  court  is  created, — potentially,  at  least ;  in  every 
county  judicial  power  is  given  to  such  court,  and  its  jurisdic- 
tion defined,  upon  two  conditions :  Such  court  may  go  into 
operation,  first,  there#must  be  a  population  of  more  than 
50,000  in  the  county;  second,  the  General  Assembly  must 
determine  that  such  court  is  needed,  and,  being  the  holder 
of  the  public  purse,  must  provide  for  the  same.  The  words, 
'provide  for  the  establishment,'  can  not,  for  obvious  reasons, 
mean  that  the  General  Assembly  is  to  create  the  court." 
Both  concessions  made  by  counsel  are  warranted  by  correct 
reading  of  the  constitution,  and  may  be  adopted  as  the  true 
construction  of  the  paragraphs  to  which  they  relate.  As 
before  observed,  probate  courts  are  created  by  the  constitu- 
tion itself,  in  each  county  having  over  50,000  inhabitants,  in 
precisely  the  same  manner  that  circuit  courts  are  created  by 
that  instrument  in  each  county  of  the  State.  It  is  therefore 
apparent,  from  the  provisions  of  section  29,  that  all  laws 
relating  to  courts  thus  established  must  be  general,  and  of 
uniform  operation.  Any  other  construction  is  to  render  these 
words  of  the  constitution  meaningless. 
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When  the  constitution  was  adopted,  in  1870,  there  were 
but  few  counties  in  the  State  that  contained  a  population  in 
excess  of  50,000.  Since  then  the  population  has  increased 
with  remarkable  rapidity.  Now,  by  the  last  census,  there 
are  at  least  six  counties  that  contain  a  population  in  excess 
of  that  number.  When  the  census  shall  be  taken  at  the  end 
of  the  present  decade,  many  more  counties  will  appear  to 
have  a  population  'of  over  50,000.  As  counties  obtain  the 
requisite  population,  the  constitution,  by  its  own  force,  ex- 
tends over  and  creates  a  probate  court  in  each  of  them,  in 
precisely  the  same  manner  as  the  act  of  1875,  to  increase 
the  number  of  judges  of  the  Superior  Court,  took  effect  and 
became  operative  when  it  was  ascertained  by  the  census 
of  1880  Cook  county  contained  a  population  in  excess  of 
400,000.  Should  the  present  constitution  stand — which,  of 
course,  is  not  at  all  probable — until  every  county  contained 
a  population  in  excess  of  50,000,  it  would  be  true,  as  counsel 
in  effect  concedes,  that  the  constitution  creates  a  probate 
court, — potentially,  at  least, — in  every  county  in  the  State. 
It  is  doubtless  true,  that  when  the  census  shall  be  taken  at 
the  end  of  the  present  decade,  it  will  appear  very  many  coun- 
ties will  have  a  population  that  will  secure  to  them  the  privi- 
lege of  a  probate  court ;  and  it  may  also  be  true  that  before 
the  end  of  a  second  decade  LaSalle  and  St.  Clair  counties 
may  have  a  population  in  excess  of  100,000,  and  under  the 
act  of  1877,  if  it  shall  stand,  would  be  entitled  to  a  probate 
court  as  well  as  the  county  of  Cook,  and  if  the  amendatory 
act  of  1881  is  a  valid  law,  it  is  doubtless  true  that  counties 
other  than  LaSalle  and  Cook,  before  the  expiration  of  that 
period,  will  have  a  population  that  will  entitle  them  to  a  pro- 
bate court  under  that  law.  The  argument  made  in  this  con- 
nection, that  section  20  of  article  6  was  introduced  into  the 
constitution  that  Cook  county  alone  might  have  a  probate 
court,  and  that  no  other  county  in  the  State  needs  such  a 
court,  is  as  idle  as  it  is  foolish  and  absurd.     It  can  not  be 
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judicially  known  that  other  counties  do  not  desire  or  need 
such  a  court  as  well  as  the  county  of  Cook.  But  that  is  a 
matter  of  no  consequence.  The  constitution  has  provided, 
probate  courts,  when  established,  if  clone  at  all,  are  to  be  in 
each  county  having  over  50,000  inhabitants,  and  it  is  not  for 
the  courts  or  the  legislature  to  say  that  only  one  or  two  of 
the  whole  number  of  counties  entitled  to  such  courts  really, 
in  fact,  need  them.  That  is  a  question  concerning  which  the 
General  Assembly  has  no  discretion. 

It  is  but  stating  an  admitted  truth  to  say  that  all  limita- 
tions imposed  by  the  constitution  must  be  observed  by  the 
General  Assembly  and  the  courts.  Any  law,  therefore,  hav- 
ing special  application  to  any  one  or  more  counties  less  than 
the  whole  number  of  counties  having  over  50,000  inhabitants, 
which  must  constitute  a  class  of  counties  in  which  probate 
courts  may  be  established,  is  a  local  or  special  law,  and  is 
void,  as  being  inhibited  by  the  constitution.  Devine  v.  Com- 
missioners, 84  111.  594.  A  law  providing  all  counties  having 
a  population  of  over  100,000  shall  constitute  a  class  in  which 
probate  courts  may  be  organized,  would  apply  only  to  Cook 
county,  as  definitely  as  though  limited  by  express  terms  to 
that  county.  Should  counties  having  a  papulation  of  over 
70,000  be  grouped  together  as  a  class,  this  court  judicially 
knows  such  a  law  would  and  could  apply  to  only  two  counties 
in  the  entire  State,  viz  :  Cook  and  LaSalle  counties.  Coun- 
sel, with  commendable  candor,  concede  that  which  is  the 
true  construction  of  the  constitution :  that  the  clause  of  sec- 
tion 29,  article  6,  that  declares,  "all  laws  relating  to  courts 
shall  be  general,  and  of  uniform  operation, "  has  the  effect  to 
extend  the  prohibition  found  in  the  article  concerning  the 
legislative  department,  to  the  cases  of  courts,  or  it  is  as  if 
there  were  added  to  section  22  of  article  4  the  further  enact- 
ment, so  that  it  might  read,  "the  General  Assembly  shall  not 
pass  local  or  special  laws  *  *  *  concerning  the  organi- 
zation, jurisdiction,  practice  or  process  of  courts  which  this 
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constitution  permits  to  be  established."  It  would  therefore 
seem  clear,  that  any  law  applicable  to  one  of  a  class  would 
be  local  and  special,  for  the  reason  such  county  constitutes 
only  a  part  of  the  class  of  counties  in  which  the  constitution 
provides  probate  courts  may  be  established.  It  is  known 
St.  Clair,  McLean,  Adams  and  Peoria  counties  each  contains 
a  population  in  excess  of  50,000,  and  any  classification  of 
counties  for  legislation  in  regard  to  probate  courts,  that  by 
its  terms  excludes  those  counties  from  its  operation,  is  a  local 
law,  and  is  forbidden  by  the  constitution.  It  is,  as  has  been 
seen,  for  the  reason  the  constitution  has  declared  each  county 
having  a  population  of  over  50,000  may  have  a  probate  court 
established  therein,  and  the  legislature  possesses  no  rightful 
authority  to  make  any  other  or  different  classification  of 
counties  for  that  purpose. 

Considerations  as  to  the  serious  results  that  might  flow 
from  holding  the  law  in  regard  to  probate  courts  in  counties 
having  a  population  in  excess  of  100,000,  unconstitutional, 
have  been  pressed  on  the  attention  of  the  court  with  unusual 
zeal.  Should  serious  consequences  result  from  such  a  deci- 
sion, it  would  be  indeed  much  to  be  regretted.  Evil  results, 
if  any  there  would  be,  would  be  confined  to  a  single  locality. 
But  be  the  results  what  they  may,  it  can  not  authorize  an 
erroneous  construction  of  the  constitution  by  a  court  of  last 
resort.  It  should  be  remembered  this  court  is  called  upon, 
under  the  highest  possible  sanctions,  to  construe  the  consti- 
tution for  the  people  of  the  entire  State  and  the  interest  of 
the  entire  State,  and  not  for  that  of  any  particular  locality. 
Infinitely  more  serious  consequences  would  flow  from  any 
toleration  by  this  court  of  any  infraction  of  the  constitution 
that  would  permit  the  enactment  of  local  or  vicious  special 
legislation,  far  more  injurious  to  the  people  of  the  State, 
whose  laws  this  court  is  obligated  to  administer,  than  any 
mere  temporary  inconvenience  the  people  of  any  locality 
would  suffer  in  consequence  of  declaring  a  local  law  uncon- 
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stitutional.  This  court,  in  more  than  one  instance,  has 
assumed  to  exercise  this  extraordinary  power,  and  no  serious 
consequences  have  followed,  but,  on  the  contrary,  none  but 
the  best  results  have  come  from  a  rigid  adherence  to  the 
limitations  imposed  by  the  constitution.  The  only  line  of 
safety  lies  in  a  strict  adherence  to  all  constitutional  limita- 
tions. Believing,  as  I  do,  the  act  of  the  General  Assembly 
under  consideration  is  in  plain  and  obvious  conflict  with  the 
constitution,  I  should  be  wanting  in  self-respect  if  I  did  not 
express  that  belief  in  the  strongest  possible  terms.  The  evils 
most  to  be  avoided  are  not  the  loss  of  property  and  tempo- 
rary inconvenience  to  the  people  of  a  particular  locality,  but 
a  more  serious  disaster  is  the  giving  a  construction  to  the 
constitution  that  would  authorize  a  flood  of  local  and  vicious 
special  legislation  in  behalf  of  any  locality  that  might  de- 
mand it.  This,  indeed,  would  be  an  evil  of  such  magnitude 
it  would  be  most  desirable  it  should  be  avoided.  Any  tolera- 
tion by  this  court  of  any  violation  of  the  constitution  weakens 
the  value  of  its  limitations,  no  matter  how  necessary  and 
essential  they  may  be  to  the  preservation  of  public  and 
private  interests. 

But  the  consequences  to  flow  from  holding  the  act  under 
consideration  unconstitutional,  have  been  much  over-stated 
and  exaggerated.  Nothing  is  hazarded  in  saying,  the  sug- 
gestion the  acts  of  the  officer  administering  the  office  of  judge 
of  the  probate  court  in  Cook  county  were  void,  has  absolutely 
nothing  in  its  support,  either  in  law  or  reason.  Although 
the  law  under  which  he  was  elected  may  have  been  unconsti- 
tutional, it  is  a  principle  of  universal  application  the  acts  of 
a  cle  facto  officer  administering  any  office  are  valid,  and  will 
be  so  held  until  the  incumbent  is  ousted  from  the  same  by 
some  proceeding  instituted  for  that  purpose.  The  affairs  of 
government  could  not  be  administered  if  this  were  not  the 
law.  Irregularities  in  the  election  of  officers  must  frequently 
occur,  but  the  interests  of  the  public  will  not  be  allowed  to 
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suffer  on  that  account.  A  vice  common  to  all  the  arguments 
made  in  behalf  of  respondent,  with  one  exception,  lies  in  the 
assumption  the  General  Assembly  created  the  probate  court 
in  counties  having  the  requisite  population,  as  specified  in 
the  act  under  consideration.  It  is  erroneously  stated  the 
information  in  this  case  is  filed  to  test  the  constitutionality 
of  the  act  of  1877,  "creating  and  establishing"  probate  courts 
in  counties  having  a  population  of  100,000  or  more.  Neither 
the  word  "create,"  nor  "creating,"  is  found  in  the  enacting 
clause  of  that  statute.  Nor  is  it  true  the  legislature  ever 
assumed  to  create  such  a  court.  It  has  no  power  to  do 
so.  As  has  been  seen,  the  constitution  itself  creates  probate 
courts  in  counties  containing  the  requisite  population,  in  like 
manner  as  circuit  courts  are  created  by  that  instrument  in 
each  county.  Past  all  doubt,  where  an  office  exists  under 
the  constitution,  or  otherwise,  the  acts  of  the  incumbent, 
although  his  appointment  or  election  may  have  been  under 
an  unconstitutional  law,  will  be  as  valid  as  the  acts  of  an 
officer  cle  jure.  This  is  not  a  declaration  of  any  new  princi- 
ple of  law.  In  The  People  v.  Bangs,  24  111.  184,  it  was  held 
a  circuit  judge  elected  under  an  unconstitutional  statute  had 
color  of  office,  and  that  his  acts  as  such  officer  were  as  valid 
as  if  the  law  had  been  constitutional.  That  is  precisely  the 
case  here,  and  the  principle  of  the  case  cited  ought  to  con- 
trol in  the  case  at  bar.  The  office,  the  function  of  which 
respondent  assumed  to  exercise,  existed  by  the  constitution, 
as  did  the  office  in  the  case  of  People  v.  Bangs,  and  the  same 
conclusion  is  warranted,  as  in  that  case,  the  acts  of  the 
incumbent  done  under  color  of  office  will  be  valid. 
In  my  opinion  the  judgment  should  be  affirmed. 

Mr.  Justice  Walker:  I  concur  fully  with  my  brother 
Scott  in  the  views  presented  in  his  dissenting  opinion  in  this 
case. 
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Henry  Sahlinger  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  28,  1882. 

1.  Criminal  law — general  conviction  sustained,  if  any  good  counts. 
Judgment  will  not  be  arrested,  nor  will  a  judgment  be  reversed,  on  a  general 
verdict  of  guilty,  in  a  criminal  case,  because  one  count  in  the  indictment  is 
bad,  if  other  counts  are  good. 

2.  Same — larceny — recent  possession  of  stolen  goods.  A  recent  posses- 
sion of  stolen  property  after  the  theft  is  sufficient  to  warrant  a  conviction, 
unless  the  attending  circumstances  so  far  overcome  the  presumption  thus 
raised  as  to  create  a  reasonable  doubt  of  the  prisoner's  guilt,  when  an  acquittal 
should  follow. 

3.  Same — waiver  of  constitutional  right  to  be  present  at  trial.  The 
constitutional  right  of  a  prisoner  to  appear  and  defend  in  person  and  by 
counsel,  to  demand  the  nature  and  cause  of  the  accusation,  and  to  meet  the 
witnesses  face  to  face,  is  conferred  for  the  protection  and  benefit  of  one 
accused  of  crime,  but,  like  many  other  rights,  it  may  be  waived  by  him. 

4.  So  where  a  prisoner,  after  his  trial  has  begun,  voluntarily  abandons 
the  court  room,  and  refuses  to  appear,  he  will  be  regarded  as  having  waived 
a  right  which  is  guaranteed  to  him,  and  the  court  is  under  no  obligation  to 
stop  the  trial,  but  may  proceed  in  his  absence  to  final  judgment.  He  will 
not  be  allowed  to  take  advantage  of  his  own  fault. 

5.  Evidence — relevancy  of  fact  on  cross-examination.  On  the  trial  of 
one  for  burglary,  and  the  larceny  of  certain  goods,  there  is  no  error  in  refus- 
ing to  allow  the  prosecuting  witness,  on  cross-examination,  to  state  the  names 
of  the  firms  from  whom  he  purchased  goods,  as  this  could  throw  no  light 
on  the  question  of  the  defendant's  guilt  or  innocence. 

6.  Same — opinion  of  witness  as  to  fact.  On  a  trial  for  burglary  and 
larceny,  a  witness  for  the  defendants  testified  very  fully  that  they  were  not 
away  from  home  on  the  evening  the  crime  was  committed,  stating  that  they 
were  not  away  from  home  that  evening,  and  went  to  bed  at  ten  o'clock.  The 
witness  was  then  asked  if  they  were  away  from  home  as  much  as  half  an 
hour,  to  Avhich  she  replied,  not  that  she  knew  of.  She  was  then  asked  could 
they  have  been  gone  that  time  without  her  knowing  it,  which  question  the 
court  held  improper:  Held,  that  the  ruling  was  correct,  as  the  answer  would 
have  been  a  mere  matter  of  opinion. 

7.  New  trial — newly  discovered  evidence.  A  new  trial  will  seldom  be 
granted  in  a  criminal  case  on  the  ground  of  newly  discovered  cumulative 
evidence,  and  this  only  when  it  seems  to  be  decisive  in  its  nature. 

16—102  III. 
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Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  Kirk  Hawes,  Judge,  presiding. 

Mr.  Thomas  Shirley,  for  the  plaintiff  in  error : 

The  law  seems  to  be  settled  that  if  the  bad  count  is  for  an 
offence  substantially  different  from  the  good  count,  or  if  the 
evidence  admitted  under  the  bad  count  is  not  admissible 
under  the  good  count,  in  such  a  case,  after  verdict  of  guilty, 
there  should  be  a  new  trial,  or  after  judgment  upon  such  a 
verdict,  there  should  be  a  reversal.  Wharton's  Crim.  PI. 
and  Pr.  sec.  771 ;    Wood  v.  People,  58  N.  Y.  117. 

The  court  told  the  jury  that  "the  possession  of  stolen 
property  immediately  after  the  theft  is  sufficient  to  warrant 
a  conviction. "  Such  is  not  the  law,  nor  is  it  proper  for  the 
court  to  tell  the  jury  what  facts  are  sufficient  to  justify  a 
conviction.  It  is  true,  the  court  adds  :  "unless  the  attending 
circumstances  or  other  evidence  overcomes  the  presumption 
thus  raised,  so  as  to  create  a  reasonable  doubt  of  the  pris- 
oner's guilt,  when  an  acquittal  should  follow."  What  pre- 
sumption thus  raised  ?  See  Comfort  v.  People,  54  111.  404 ; 
Conkivright  v.  People,  35  id.  204. 

An  alibi,  if  proven,  is  a  complete  defence",  and  if  not  sat- 
isfactorily proven  it  yet  may  be  a  complete  defence,  if  the 
evidence  to  sustain  it  creates  a  reasonable  doubt  of  the  guilt 
of  the  accused.     Hopps  v.  People,  31  111.  393. 

Mr.  James  McCartney,  Attorney  General,  for  the  People : 

The  verdict  could  with  perfect  propriety  have  been  found 

under  either  of  the  three  good  counts.     Lyons  v.  People,  68 

111.  271 ;   Toivnsend  v.  People,  3  Scam.  326 ;  Curtis  v.  People, 

Breese,  197 ;  Holliday  v.  People,  4  Gilm.  111. 

There  was  no  error  in  the  first  instruction  for  the  People. 
It  is  drawn  exactly  according  to  the  advice  of  the  court  in 
Conkivright  v.  People,  35  111.  204.  See,  also,  Unger  v.  State, 
42  Miss.  642;    Foster  v.-  State,  52  id.  695;   Tucker  v.  State, 
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57  Ala.  503;  Brown  v.  State,  59  id.  456;  State  v.  Turner, 
65  N.  C.  592 ;  Commonwealth  v.  Randall,  119  Mass.  107 ; 
Knickerbocker  v.  People,  43  N.  Y.  177;  Comfort  v.  People,  54 
111.  404. 

That  there  was  no  error  in  proceeding  with  the  trial  in  the 
voluntary  absence  of  one  of  the  defendants,  see  Fight  v.  State, 
7  Ohio,  327;  State  v.  Wamire,  16  Ind.  357;  McCorkle  v. 
State,  14  id.  39 ;  Price  v.  State,  36  Miss.  531 ;  United  States 
v.  Davis,  6  Blatchf.  464 ;  Williams  v.  State,  19  Ga.  402  ;  Lord 
Morley's  case,  6  State  Trials,  770  ;  Hill  v.  State,  17  Wis.  697  ; 
Prim  v.  Co??i.  18  Pa.  St.  103;  Wilson  y.  State,  2  Ohio  St. 
319 ;  Eose  v.  Ohio,  20  Ohio,  33. 

When  the  affidavit  for  a  new  trial  discloses  evidence  which, 
if  introduced  on  the  trial,  would  not  have  changed  the  result, 
a  new  trial  should  not  be  granted.  Bidliner  v.  People,  95  111. 
394. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  against  Henry  Sahlinger  and 
Samuel  Sahlinger,  for  larceny  and  burglary'.  The  indictment 
•contained  four  counts.  The  first  count  charged  larceny  of  a 
certain  quantity  of  cloth,  the  property  of  Alfred  Hitchcock. 
The  second  count  charged  defendants  with  receiving  stolen 
goods  knowingly.  The  third  count  charged  burglary  of  the 
same  goods  from  the  same  person,  with  force,  on  the  1st  day 
of  April,  1890.  The  fourth  count  is  like  the  third,  except 
the  burglary  was  charged  without  force,  and  on  April  1,  1880. 
On  a  trial  before  a  jury  the  defendants  were  found  guilty,  in 
manner  and  form  as  charged  in  the  indictment.  The  value 
of  the  stolen  property  was  found  to  be  $318,  and  the  term  of 
imprisonment  of  defendant  Henry  Sahlinger  fixed  at  seven 
years  in  the  penitentiary,  and  the  other  defendant  ten  years. 
The  court  overruled  a  motion  for  a  new  trial  and  in  arrest 
of  judgment,  and  rendered  judgment  on  the  verdict. 
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It  will  be  observed  that  the  jury  returned  a  general  verdict 
of  guilty,  in  manner  and  form  as  charged  in  the  indictment, 
and  as  the  third  count  of  the  indictment  was  bad,  it  is  urged 
that  the  judgment  on  the  verdict  is  erroneous.  The  indict- 
ment contains  three  good  counts,  and  under  the  uniform 
ruling  of  this  court  the  judgment  was  proper  and  regular, 
although  the  indictment  contained  one  bad  count.  Townsend 
v.  The  People,  3  Scam.  326 ;  Holliday  v.  The  People,  4  Gilm. 
Ill ;  Lyons  v.  The  People,  68  111.  272. 

It  is  next  urged  that  the  court  erred  in  giving  instruction 
number  one  for  the  People,  which  was  as  follows : 

"The  jury  are  instructed,  as  a  matter  of  law,  that  posses- 
sion of  stolen  property,  immediately  after  the  theft,  is  suffi- 
cient to  warrant  a  conviction,  unless  attending  circumstances 
or  other  evidence  so  far  overcomes  the  presumption  thus 
raised  as  to  create  a  reasonable  doubt  of  prisoner's  guilt, 
when  an  acquittal  should  follow." 

The  law  is  well  settled  that  recent  possession  of  stolen 
property,  in  no  manner  explained  by  the  prisoner,  will  war- 
rant a  conviction.  As  was  said  in  Comfort  v.  The  People,  54 
111.  404:  "The  books  agree  that  a  recent  possession  of  stolen 
property  after  the  theft  is  sufficient  to  warrant  a  conviction, 
unless  the  attending  circumstances  or  other  evidence  so  far 
overcomes  the  presumption  thus  raised  as  to  create  a  reason- 
able doubt  of  the  prisoner's  guilt."  The  instruction  does  not 
seem  to  conflict  in  any  manner  with  the  doctrine  announced 
in  the  case  cited,  but  seems  to  be  in  entire  harmony  with 
the  rule  there  announced,  which  is  fully  sustained  by  the 
authorities.  We  perceive  no  substantial  objection  to  the 
instruction,  and  do  not  believe  the  jury  were  in  any  manner 
misled  by  it. 

It  is  also  contended  that  the  last  instruction  given  for  the 
People  is  erroneous.     It  is  as  follows : 
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"The  jury  are  instructed,  as  a  matter  of  law,  that  their 
verdict  should  extend  also  to  the  case  of  the  defendant 
Samuel  Sahlinger,  though  he  is  not  now  present  in  court." 

It  appears  from  the  record  that  this  case  was  called  for 
trial  May  11,  1881,  and  a  default  was  taken  against  Samuel 
Sahlinger,  who  was  not  then  present.  A  jury  was  called 
and  sworn  to  answer  questions,  when  an  adjournment  was 
had  until  the  following  day.  On  May  12th,  when  court 
opened,  as  appears  from  the  record,  all  the  defendants 
appeared,  and  a  jury  was  impaneled  to  try  all  of  the  defend- 
ants. On  May  13th  all  the  defendants  were  present,  but  on 
May  14th,  when  the  trial  was  concluded  and  the  instructions 
given,  it  appears  that  Samuel  was  absent.  On  the  motion 
for  a  new  trial  the  defendant  read  an  affidavit  of  one  Kosa 
Memlick,  from  which  it  appears  that  he  came  to  her  house 
on  the  afternoon  of  the  last  day  of  the  trial,  and  was  taken 
sick  while  there.  The  defendant,  however,  although  he  filed 
his  own  affidavit  on  another  subject,  does  not  undertake  to 
give  any  excuse  for  leaving  the  court  while  the  trial  was  in 
progress,  nor  does  he  give  any  reason  for  his  absence.  The 
question  presented  by  the  instruction  is,  whether  a  defendant 
in  a  criminal  case  can  stop  the  progress  of  a  trial,  and  thus 
defeat  the  ends  of  justice,  by  deserting  the  court  room  during 
the  last  hours  of  a  trial,  or  has  the  court  the  power  to  pro- 
ceed and  finish  the  trial  in  the  absence  of  a  defendant. 

In  Holliday  v.  The  People,  4  Gilm.  Ill,  which  was  an 
indictment  for  procuring  an  abortion,  where  the  verdict  was 
received  in  the  absence  of  the  defendant,  it  was  held,  accord- 
ing to  the  principles  of  the  common  law,  in  all  capital  cases, 
the  verdict  must  be  received  in  open  court,  and  in  the  pres- 
ence of  the  prisoner ;  but  that  rule  did  not  apply  to  a  misde- 
meanor. No  opinion  was,  however,  expressed  in  regard  to 
what  was  the  proper  rule  in  cases  of  felony.  There  is  no 
doubt  but  a  prisoner  on  trial  for  a  felony  has  the  right  to  be 
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present  at  every  step  taken  in  his  case,  and  it  would  be  error 
for  the  court  to  deprive  him  of  that  right  without  his  consent, 
unless  it  might  become  necessary  to  remove  him  from  the 
court  room,  temporarily,  for  disorderly  conduct ;  but  where  a 
prisoner,  after  a  trial  has  begun,  wrongfully  and  voluntarily 
abandons  the  court  room,  and  refuses  to  appear,  he  must  be 
regarded  as  having  waived  a  right  which  is  guaranteed  to 
him  if  he  sees  proper  to  avail  of  it,  and  the  court  is  under 
no  obligations  to  stop  the  trial  until  the  defendant  thinks 
proper  to  return,  but  in  such  a  case  the  court  would  not 
transcend  any  of  its  legitimate  powers  by  proceeding  with 
the  case  to  final  judgment.  The  constitutional  right  of  a 
prisoner  to  appear  and  defend  in  person  and  by  counsel,  to 
demand  the  nature  and  cause  of  the  accusation,  to  meet  the 
witnesses  face  to  face,  was  conferred  for  the  protection  and 
the  benefit  of  one  accused  of  a  crime,  but,  like  many  other 
rights,  no  reason  is  perceived  why  it  may  not  be  waived  by 
the  prisoner.  He  may,  if  he  sees  proper,  waive  any  trial, 
and  plead  guilty  to  an  indictment.  If  he  may  do  this,  he 
may  waive  the  right  to  cross-examine  a  witness,  or  to  be 
present  when  his  case  is  argued  to  the  jury,  or  when  the  ver- 
dict is  received. 

A  similar  question  arose  in  Wilson  v.  The  State,  2  0.  S. 
319,  where  it  is  said:'  "The  remaining  error  assigned  is, 
that  the  verdict  was  received  in  the  absence  of  the  defendant 
below.  If  he  had  been  in  prison,  or  had  been  prevented  by 
improper  means  from  being  present  when  the  verdict  was 
rendered,  we  should  regard  this  as  a  fatal  error. " 

In  Boss  v.  Ohio,  20  Ohio,  33,  it  was  held  that  it  was  the 
right  of  the  prisoner  to  be  present  at  the  time  the  verdict 
was  rendered,  and  if  deprived  of  this  right  by  imprisonment 
or  any  other  improper  manner,  the  verdict  should  not  be 
followed  by  judgment.  But  the  defendant  was  not  impris- 
oned, nor  was  he  prevented  by  any  improper  means  from 
being  present  at  the  rendition   of  the   verdict.     He  was   at 
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large  on  his  own  recognizance,  and  presumed  to  be  present  if 
he  kept  it.  He  can  not,  in  such  a  case  as  the  present,  vol- 
untarily absent  himself  at  the  moment  the  verdict  is  rendered, 
and  take  advantage  of  that  absence  to  avoid  judgment  upon 
the  verdict.  What  was  said  in  the  case  cited  applies  here. 
The  defendant  was  not  imprisoned,  nor  was  he  prevented  by 
any  improper  means  from  being  present  when  the  verdict  was 
rendered.  He  voluntarily  and  wrongfully  absented  himself, 
and  he  can  not  now  claim  any  advantage  on  account  of  such 
absence.  It  was  the  duty  of  defendant  to  be  present  when 
the  case  was  submitted  to  the  jury  and  when  the  verdict  was 
returned,  but  he  can  not  claim  any  advantage  from  a  failure 
to  observe  that  duty,  when  he  was  absent  of  his  own  accord. 
(Hill  v.  The  State,  17  Wis.  697.)  He  can  not  be  permitted 
to  take  advantage  of  his  own  wrong,  and  thus  defeat  the  ends 
of  justice.  It  was  the  defendant's  own  fault  that  he  was  not 
present  when  the  verdict  was  rendered.  The  defendant's 
voluntary  abandonment  of  the  trial  must  be  regarded  as  a 
waiver  of  the  right  to  be  present  when  the  verdict  was 
returned  into  court. 

It  is  also  urged  that  the  court  erred  in  the  modification  of 
certain  instructions,  but  what  the  modification  was,  and  in 
what  the  error  consisted,  has  not  been  pointed  out,  and  we 
are  unable  to  determine,  from  an7  inspection  of  the  record, 
whether  any  error  occurred  in  this  regard  or  not.  If  any 
serious  objections  existed  to  the  modification  of  the  instruc- 
tions, they  should  have  been  pointed  out  in  the  argument. 

It  is  contended  that  the  court  erred  in  refusing  to  allow 
the  witness  Hitchcock,  on  cross-examination,  to  state  the 
names  of  the  houses  in  Baltimore  of  whom  he  purchased 
goods.  Much  latitude  is  often  given  in  the  cross-examination 
of  witnesses,  especially  where  it  appears  that  the  witness  is 
attempting  to  evade  or  conceal  the  truth,  but  the  witness 
Hitchcock  seemed  to  be  perfectly  fair,  and  endeavored  to  tell 
the  truth  fully  and  fairly,  and  we  are  at  a  loss  to  perceive 
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how  the  names  of  the  firms  of  whom  the  witness  purchased 
goods  could  throw  any  light  on  the  question  of  the  guilt  or 
innocence  of  the  defendants. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  permit 
the  defence  to  ask  the  witness  Annie  Sahlinger  whether 
defendants  were  away  from  the  house  on  the  night  -of  the 
larceny,  from  the  time  they  went  in  until  she  went  to  hed. 
Upon  an  examination  of  the  record  it  will  be  found  that  this 
witness  testified  very  fully  on  the  subject.  She  says,  in  sub- 
stance, that  the  defendants  were  not  away  from  the  house 
that  evening,  and  went  to  bed  at  ten  o'clock.  She  was 
further  asked  if  defendants  were  away  from  the  house  as 
much  as  half  an  hour.  To  this  she  replied,  not  that  she 
knew  of.  She  was  then  asked  could  they  have  been  gone 
that  time  without  her  knowing  it.  This  question  the  court 
decided  was  improper,  and  we  think  properly,  as  the  witness 
had  detailed  fully  all  she  knew  on  the  subject.  The  answer 
would  be  a  mere  matter  of  opinion  of  the  witness.  Other 
objections  of  a  similar  character  have  been  made  to  the 
ruling  of  the  court  on  questions  of  evidence,  but  we  do  not 
find  any  of  them  well  taken. 

It  is  also  claimed  that  a  new  trial  should  have  been 
granted,  because  of  newly  discovered  evidence.  The  newly 
discovered  evidence  is  that  of  one  John  L.  Simins.  He  states 
that  he  knows  who  stole  the  goods  in  question,  and  that  the 
defendants  are  innocent ;  that  he  saw  the  goods  in  a  certain 
room  in  Chicago  after  they  were  stolen,  and  went  with  the 
goods,  when  they  were  taken  from  Chicago,  as  far  as  DeKalb, 
Illinois.  This  evidence,  had  it  been  before  the  jury,  could  not 
be  regarded  as  decisive.  The  rule  adopted  in  this  State  is,  that 
a  new  trial  will  seldom  be  granted  to  let  in  newly  discovered 
cumulative  evidence,  and  then  only  when  it  seems  to  be 
decisive  in  its  nature.  (Sulzer  v.  Yott,  57  111.  164.)  This 
evidence  is  not  of  that  character.  If  the  affidavit  of  the  pro- 
posed witness  be  true,  it  is  apparent  that  he  himself  was  a 
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party  to  the  crime,  and  had  he  been  a  witness  before  the  jury, 
his  evidence,  when  weighed  in  connection  with  the  other  evi- 
dence in  the  case,  could  not  have  turned  the  scales  in  the 
defendants'  favor. 

After  a  careful  examination  of  the  whole  record  we  fail  to 
find  any  substantial  error.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  Hannibal  and  St.  Joseph  Eailroad  Company 

v. 

J.  C.  Crane,  for  use  of  Chauncey  Ladd. 

Filed  at  Springfield  March  28,  1882. 

1.  Garnishment — foreign  corporation  liable.  A  foreign  corporation 
doing  business  and  having  property  in  this  State  is  liable  to  garnishment,  the 
same  as  a  domestic  corporation,  and  service  of  process  may  rightfully  be 
made  on  its  agent  in  this  State. 

2.  Same — service  on  foreign  corporations.  Foreign  corporations  doing 
business  in  this  State  are  liable  to  be  sued,  the  same  as  a  domestic  corpora- 
tion or  citizen,  and  process  may  be  served  upon  its  agent  in  this  State, 
and  the  word  "process"  in  the  Practice  act  embraces  process  of  every  kind, 
including  garnishee  process. 

3.  Same — costs.  The  act  giving  costs  to  the  successful  party  has  appli- 
cation to  garnishee  proceedings;  but  the  garnishee  should  never  be  required 
to  pay  costs  out  of  his  own  means,  unless  he  resorts  to  unnecessary  and  pro- 
fa-acted  litigation.  Judgment  for  costs,  when  the  court  has  jurisdiction,  binds 
the  principal  debtor,  and  is  a  part  of  the  recovery. 

4.  Common  law — how  far  adopted.  The  courts  of  this  State  are  not 
required  by  our  statute  adopting  the  common  law  of  England,  to  enforce  local 
customs  of  that  realm,  as  it  does  not  prescribe  local  customs  and  statutes  as  a 
rule  of  action  in  this  State.     On  the  contrary,  they  are  excluded. 

5.  Attachments — laws  relating  to,  liberally  construed.  Our  statute 
relating  to  attachments,  from  its  provisions  and  the  spirit  of  the  whole  act,  is 
entitled  to,  and  should  receive,  a  liberal,  and  not  a  strict  construction. 

6.  Action — whether  local — and  of  a  prior  demand.  A  debt  due  from  a 
foreign  corporation  to  one  of  its  employes  residing  in  the  same  State,  pay- 
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able  by  its  treasurer,  is  not  local,  nor  is  the  action  to  recover  on  the  same  a 
local  action,  to  be  brought  in  such  State.  Neither  is  any  demand  necessary 
in  this  State  to  authorize  an  aetion  in  our  courts  for  its  recovery. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Adams  county;  the  Hon.  John  H.  Williams,  Judge,  presiding. 

Messrs.  Marsh  &  McFadon,  for  the  appellant : 

A  non-resident  is  liable  to  garnishment  only  in  three  cases  : 
First,  where,  when  garnisheed,  he  has  in  the  State  property 
of  the  principal  defendant  in  his  hands ;  second,  where,  when 
garnisheed,  he  is  bound  to  pay  the  principal  defendant  money 
in  such  other  State ;  or  third,  where,  when  garnisheed,  he  is 
bound  to  deliver  the  principal  defendant  goods  at  some  par- 
ticular place  in  such  State.  Drake  on  Attachments,  sec.  474 ; 
Jones  v.  Cummings,  6  N.  H.  498. 

When  the  only  thing  reached  by  the  process  is  a  debt  due 
from  the  garnishee  to  the  principal-  defendant,  such  debt  is 
regarded  local,  having  a  situs  where  the  garnishee  resides, 
and  is  not  the  subject  of  garnishment  in  another  and  differ- 
ent State.  Smith  v.  B.  C.  and  M.  R.  R.  Co.  33  N.  H.  342; 
Sawyer  v.  Thompson,  4  Foster,  510 ;  Tingley  v.  Bateman,  10 
Mass.  346  ;  Ray  v.  Underwood,  3  Pick.  302  ;  Green  v.  Fanners' 
Bank,  25  Conn.  452 ;  Bates  v.  New  Orleans  R.  R.  Co.  4  Abb. 
72;  Willett  v.  Equitable  Ins.  Co.  10  id.  193.  See,  also,  Hart 
v.  Anthony,  15  Pick.  445;  Gold  et  al.  v.  Housatonic  R.  R. 
Co.  1  Gray,  425 ;  Toft  &  Co.  v.  Mills  &  Co.  5  E.  I.  393. 

The  court  should  not  have  rendered  judgment  against  the 
garnishee  for  costs.  By  the  statute  the  costs  are  made  a 
matter  of  discretion.     Eev.  Stat.  1874,  chap.  62,  sec.  27. 

Messrs.  Emmons  &  Wells,  for  the  appellee : 
Foreign  corporations  doing  business  in  this   State  must 
submit  to  such  terms  as  are  imposed  on  them  by  our  law, 
and  that  subjects  them  to  the  same  restrictions,  liabilities 
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and  duties  as  domestic  corporations.  Eev.  Stat.  1874,  chap. 
32,  sec.  26 ;  Ducat  v.  City  of  Chicago,  48  111.  172 ;  Mineral 
Point  R.  R.  Co.  v.  Keep,  22  id.  9 ;  Midland  Pacific  Ry.  Co.  v. 
McDermid,  91  id.  170. 

That  domestic  corporations  are  liable  to  garnishment,  see 
Mineral  Point  R.  R.  Co.  v.  Barron,  83  111.  365 ;  Penn.  Co.  v. 
Sloan,  1  Bradw.  370 ;  Roche  v.  Rhode  Island  Ins.  Ass.  2  id. 
360 ;  Moore  v.  Chicago,  etc.  R.  R.  Co.  43  Iowa,  385 ;  Fithian 
v.  New  York  and  Erie  R.  R.  Co.  31  Pa.  St.  114;  McAllister 
v.  Penn  Ins.  Co.  28  Mo.  214 ;  Bronser  v.  New  England  Fire 
Ins.  Co.  21  Wis.  506. 

Where  the  garnishee  is  indebted,  it  will  not  vary  his  liability 
that  his  contract  with  the  defendant  is  to  pay  the  money  in 
another  State.  Drake  on  Attachments,  (4th  ed.)  sec.  597; 
Blake  v.  Williams,  6  Pick.  286 ;  Sturtevant  v.  Robinson.  18  icl. 
175 ;  2  Bradw.  362 ;  Adams  Express  Co.  v,  Scott,  104  Mass. 
164. 

The  judgment  against  the  appellant  in  this  State  is  a  good 
bar  to  any  suit  in  Missouri  by  defendant,  Crane.  Morgan  v. 
Neville,  74  Pa,  52;  Allen  v.  Watt,  79  111.  284. 

The  appellant  ought  to  be  liable  for  the  costs.  Smith  v. 
Lyons,  80  111.  600. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  attachment,  brought  before  a  justice 
of  the  peace  of  Adams  county,  by  Chauncey  Lacld,  a  resident 
of  this  State,  against  one  Crane,  a  resident  of  the  State  of 
Missouri.  No  property  of  Crane  being  found,  the  Hannibal 
and  St.  Joseph  Eailroad  Company  was  summoned  as  a  gar- 
nishee. The  company  filed  an  answer  on  the  return  day  of 
the  writ  of  attachment.  The  justice  of  the  peace  issued  a 
scire  facias  against  the  company,  and  on  the  return  clay  the 
company  filed  a  second  answer,  and  the  justice  of  the  peace 
thereupon  rendered  a  judgment  against  the  company,  in 
favor  of  Crane,  for  the  use  of  Ladd,  for  $17.72.     From  that 
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judgment  the  company  appealed  to  the  circuit  court,  where 
the  judgment  of  the  justice  of  the  peace  was  affirmed.  An 
appeal  was  prosecuted  to  the  Appellate  Court,  and  the  judg- 
ment being  affirmed,  the  case  is,  on  a  certificate  of  the  judges 
of  that  court,  under  the  statute,  appealed  to  this  court. 

The  material  facts  of  the  case  are,  that  the  Hannirbal  and 
St.  Joseph  Eailroad  Company  is  a  company  organized  under 
the  laws  of ,  the  State  of  Missouri,  and  has  its  general  office 
and  principal  place  of  business  in  that  State,  as  required  by 
law,  and  its  railway  tracks  are  wholly  in  the  State  of  Mis- 
souri. The  railway  company,  before  and  at  the  time  of  suing 
out  the  attachment,  and  the  service  of  the  garnishee  sum- 
mons, ran  its  trains  regularly  into  the  city  of  Quincy,  in 
Adams  county,,  over  and  across  the  bridge  at  that  place. 
The  company  then,  and  previous  to  that  time,  kept  an  agent 
in  the  city,  and  received  freight  and  passengers  for  transpor- 
tation over  its  road,  and  the  company  then  had  personal 
property  in  the  city,  to-wit :  engines  and  cars.  The  com- 
pany, by  its  answer,  admits  an  indebtedness  to  Crane,  but 
denies  it  held  any  property  of  his  in  possession  or  under  its 
control. 

These  are  the  conceded  facts,  and  the  object  of  this  appeal 
is,  to  determine  whether  a  corporation  of  another  State,  doing 
business  and  having  property  in  this  State,  may  be  garnisheed 
for  a  debt  it  owes  to  a  resident  of  the  State  of  its  domicil,  in 
the  courts  of  this  State.  The  question  is  presented  for  the 
first  time  in  this  court. 

It  is  familiar  law  that  when  a  corporation  is  created  it 
becomes  an  artificial  person,  and  may  perform  all  acts  and 
claim  all  rights  with  which  it  is  empowered  and  endowed  by 
its  charter,  and  it  may,  within  the  scope  of  the  powers  thus 
conferred  and  duties  imposed,  like  a  natural  person,  acquire 
rights  and  incur  liabilities  precisely  as  a  natural  person.  If 
so  empowered,  it  may  contract  debts,  purchase,  sell  and 
enjoy  property ;  and  it  is  not  denied  in  this  case  that  this 
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company  was  empowered  to  contract  the  debt,  and  that  it 
owed  the  money  to  Crane.  It,  then,  for  the  purposes  of  this 
suit,  must  be  regarded  as  a  person  capable  of  owning  prop- 
erty, and  of  being  indebted,  and  liable  to  be  sued  for  its 
indebtedness.  If  this  be  true,  it  must  be  treated  the  same, 
in  all  respects,  as  a  natural  person  placed  in  the  same  situ- 
ation. This,  we  think,  will  not  be  contested,  as  we  are  aware 
of  no  law  giving  such  bodies  preeminence  or  special  privi- 
leges over  natural  persons.  Suppose  a  merchant  in  Missouri, 
transacting  his  principal  business  there,  had  located  a  branch 
in  Quincy,  in  this  State,  and  the  agent  of  that  branch  had 
been  garnisheed  for  a  debt  his  principal  owed  his  chief  clerk 
or  book-keeper  in  the  principal  place  of  business,  could 
the  garnishee  process  be  sustained  in  such  a  case?  If  so, 
then  it  must  lie  against  this  railroad  company. 

In  this  and  the  supposed  case,  the  artificial  and  the  natural 
persons  are  both  non-residents,  both  owe  an  employe  who  is 
indebted  to  a  non-resident  of  the  State  of  their  domicil,  are 
both  doing  a  branch  or  collateral  business  at  the  place  of 
the  residence  of  the  creditor  of  their  employes,  and  we  will 
suppose  that  in  both  cases  that  creditor  sues  out  an  attach- 
ment against  their  several  employes,  and  garnishee  summons 
is  served  on  their  several  agents.  Can  any  person,  without 
extreme  refinement  and  impalpable  distinctions,  say  that  the 
one  proceeding  should  be  sustained  and  the  other  defeated  ? 
It  would  seem,  on  principle,  that  no  reasonable  or  justifiable 
distinction  could  be  made.  Then,  would  a  natural  person  be 
liable  to  this  process  under  these  circumstances  ?  We  feel 
confident  that  he  would,  on  a  fair  construction  of  our  Attach- 
ment law,  if  not  on  precedents  giving  construction  to  sub- 
stantially the  same  kind  of  statutes  in  other  States. 

It  can  not  be  contested  that  had  the  attachment  been 
against  the  railroad  company,  its  property  in  the  county 
might  have  been  levied  on  under  the  writ,  and  all  per- 
sons owing  the  road,  or  having  property,  effects  and  choses 
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in  action  belonging  to  the  road  in  their  hands  or  possession, 
might  have  been  garnisheed ;  and  there  can  scarcely  be  a 
doubt  that  the  road  might  have  been  sued,  and  the  service 
had  on  the  agent  at  Quincy,  so  as  to  have  given  the  court 
jurisdiction.  Such  a  service  on  such  an  agent  of  a  domestic 
corporation,  we  presume,  none  would  have  questioned  as 
being  sufficient. 

In  the  case  of  Mineral  Point  R.  R.  Co.  v.  Keep,  22  111.  9,  it 
was  held,  the  act  providing  for  service  of  process  on  corpora- 
tions was  not  confined  to  domestic  corporations, — that  it 
was  passed  to  embrace  corporations  having  property  in  this 
State  and  their  officers  and  places  of  business  in  another 
State, — and  this  has  been  the  received  construction  ever 
since. 

In  Peoria  Ins.  Co.  v.  Warner,  28  111.  429,  it  was  held  this 
was  a  remedial  statute,  and  should  be  most  liberally  con- 
strued. It  does  not  require  _  a  liberal  construction  to  bring 
foreign  corporations  within  the  act.  The  provision  is,  that 
"in  all  cases  where  suit  has  been  or  may  hereafter  be  brought 
against  an  incorporated  company,  process  shall  be  served." 
Language  more  comprehensive  could  scarcely  have  been  em- 
ployed. It  says  any  corporation,  without  the  slightest  reser- 
vation or  limitation.  A  thing  may  be  embraced  in  the 
provisions  of  a  statute  by  being  specifically  named,  or  by 
being  embraced  in  a  class  that  is  named.  Here  the  class 
named  is  all  corporations,  and  when  the  statute  says  any 
corporation,  appellant  being  an  individual  corporation,  it 
comes  within  the  provision  as  fully  as  had  its  name  been 
employed  specifically  in  the  statute.  It  would  have  been  no 
more  comprehensive  had  it  said  all  corporations  of  every 
kind,  whether  domestic  or  foreign,  doing  business  in  this 
State. 

In  Mineral  Point  R.  R.  Co.  v.  Keep,  supra,  and  in  Midland 
Pacific  Ry.  Co.  v.  McDermid,  91  111.  170,  it  was  expressly 
said  that  the  section  applied  to  and  embraced  foreign,  as  well 
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as  domestic  corporate  bodies  doing  business  in  this  State. 
In  the  latter  of  these  cases  the  plea  was  that  the  railroad 
was  a  Nebraska  company,  doing  business  alone  in  that  State, 
and  the  plea  averred  that  the  company  had  no  property,  nor 
did  they  transact  any  business  or  have  an  agent,  in  Illinois. 
It  was  on  this  last  averment  the  case  was  decided  in  favor  of 
the  railroad  company.  Nor  is  this  rule  lacking  the  support 
of  precedent.  It  has  been  held  in  other  tribunals  that  a 
foreign  corporation,  by  establishing  an  agency  in  another 
State,  thereby  so  far  becomes  an  inhabitant  of  the  latter 
State  as  to  become  subject  to  the  process  of  its  courts, 
(Fithian  v.  New  York  and  Erie  R.  R.  Co.  31  Pa.  St.  114, 
McAllister  v.  Penn  Ins.  Co.  28  Mo.  214,  and  Branson  v.  N. 
E.  T.  Ins.  Co.  21  Wis.  516,)  and  the  doctrine  is  reasonable 
and  just.  If  a  foreign  corporation  is  so  far  an  inhabitant 
in  a  State  into  which  it  comes,  as  to  transact  its  business, 
it  should  be  so  far  held  an  inhabitant  as  to  be  sued  and 
served  with  process  on  the  officer  who  transacts  its  business, 

md  the  statute  has  so  provided.     Section  26,  chap.  32,  Eev. 

>tat.  1874,  entitled  "Corporations,"  subjects  foreign  corpora- 
tions to  all  of  the  liabilities,  restrictions  and  duties  that  are 
imposed  on  like  corporations  of  this  State.  One  of  the  lia- 
bilities of  corporations  organized  under  the  laws  of  this 
State  is,  to  be  sued  by  service  on  an  officer  or  agent,  and  if 
the  liability  of  foreign  bodies  is  in  all  respects  the  same,  then 
they  may  be  sued  and  served  with  process  in  the  same  man- 
ner. No  one  will  deny  that  our  corporations  may  be  gar- 
nisheed,  and  the  process  served  on  an  officer  or  an  agent 
transacting  their  business ;  and  if  so,  it  must  follow  that  a 
foreign  corporation  is  under  the  same  liability.  The  language 
of  the  provision  is  broad  enough  to  embrace  this  corporate 
body  in  this  liability,  and  there  is  nothing  to  exclude  it  from 
this  or  any  other  liability.  The  legislature  had  the  power  to 
impose  it,  and  the  courts  must  enforce  it,  and  there,  is  neither 
injustice  nor  hardship  in  complying  with  the  requirement. 
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If,  then,  the  transaction  of  such  business  and  the  location 
of  such  an  office  in  this  State,  by  a  corporate  body  of  another 
State,  authorizes  a  service  that  would  bind  such  a  body  on 
a  judgment  rendered  against  it,  why  will  not  such  a  service 
bind  it  as  a  garnishee  ?  No  distinction  has  been  taken  in 
argument,  or  reason  assigned,  nor  is  any  perceived.  The 
fifth  section  of  the  Practice  act  says  process,  and  it  must 
mean  all  process,  as  no  exceptions  are  specified  or  otherwise 
made.  It  would,  therefore,  seem  to  embrace  all  process. 
This  garnishee  summons  is  process,  and  is,  therefore,  within 
the  terms  of  the  statute,  nor  has  any  sufficient  reason  been 
shown  for  taking  this  class  of  cases  out  of  its  operation.  It 
is  true  that  a  number  of  cases  of  highly  respectable  courts  of 
other  States  giving  construction  to  their  statutes  are  referred 
to  as  having  a  bearing  on  this  question.  We,  however,  do 
not  regard  them  as  of  controlling  authority  in  giving  con- 
struction to  our  statutes.  The  policy  which  dictated  the 
adoption  of  their  and  our  statutes  may  have  been  essentially 
different.  Great  wrong  and  injustice  was  perpetrated  on  our 
people  by  corporations,  located  in  other  jurisdictions,  sending 
agents  into  this  State,  who,  in  the  name  and  on  the  behalf 
of  such  corporations,  transacted  business  with  our  people, 
acquired  and  held  property  belonging  to  the  corporate  body, 
and  when  the  body  became  liable  it  defied  the  creditor  and 
denied  his  right  to  sue  in  this  State.  Not  only  so,  but 
many  of  our  domestic  corporations  had  the  directors,  officers 
and  place  of  business  in  New  York  or  other  eastern  cities,  and 
insisted  that  all  creditors  must  sue  the  company  there,  and 
not  in  this  State.  It  was  to  correct  these  evils  and  prevent 
such  wrongs  that  the  act  of  1853  was  adopted,  and  to  effect- 
uate and  not  to  thwart  that  policy  this  court  has  held  the 
act  must  have  given  to  it  a  liberal  construction.  We  do  not 
know  the  policy  that  prompted  the  adoption  of  the  laws  of 
other  States  on  this  subject. 
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It  is  urged  that  the  statute  requires  insurance  companies 
of  other  jurisdictions  to  file  a  written  consent  the  service 
on  its  agent  shall  he  accepted  as  service  on  the  company, 
before  it  will  be  permitted  to  transact  business  in  the  State, 
and  we  must  therefore  conclude  that  this  is  legislative  con- 
struction that  the  fifth  section  of  the  Practice  act  should 
apply  alone  to  our  own  corporations.  It  is  more  reasonable 
to  suppose  that  as  the  General  Assembly  were  engaged  in 
regulating  and  prescribing  the  terms  upon  which  foreign 
insurance  companies  should  be  permitted  to  transact  busi- 
ness in  this  State,  the  consent  was  required  to  prevent  such 
litigation  as  this.  It  was  no  doubt  done  to  settle  and  put 
at  rest  this  question  of  service.  And  when  the  General 
Assembly,  if  it  ever  shall,  comes  to  place  all  foreign  corpora- 
tions under  regulations,  it  would  be,  in  the  promotion  of  jus- 
tice to  our  own  citizens,  eminently  proper  to  impose  a  similar 
requirement  upon  each  of  such  bodies.  Thus,  whilst  extend- 
ing to  them  the  rights,  privileges  and  immunities  enjoyed 
by  our  domestic  corporations,  they  shall  be  subjected  to 
the  same  burthens  and  liabilities.  This  is  eminently  just. 
When  natural  persons  come  into  the  State,  whether  from 
other  States  of  the  Union  or  as  aliens,  they  are  required  to 
conform  and  submit  to  the  laws  that  govern  our  own  citizens, 
and  why  not  foreign  corporations,  who  only  transact  their 
business  at  sufferance,  while  natural  persons  are  here  as  a 
matter  of  right  ?  Corporate  bodies  should  be  content  to  have 
extended  to  them  the  same  rights  that  are  enjoyed  by  natural 
persons,  and  foreign  corporations  should  be  content  to  receive 
the  same  privileges  and  protection  as  are  extended  to  our 
own  corporate  bodies.  There  certainly  is  no  law  making  any 
distinction. 

It  is  urged  that  the  garnishee  must  reside  in  the  territorial 

jurisdiction  of  the  court  to  render  the  process  effective  to 

reach  the  fund,  and  attachment  according  to  the  custom  of 

London  is  referred  to  in  support  of  the  proposition.     We  are 

17—102  III. 
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not  bound  or  required  by  our  statute  adopting  the  common 
law  of  England,  to  enforce  local  customs,  as  it  does  not  impose 
local  customs  and  statutes  as  a  rule  of  action  in  this  State. 
On  the  contrary,  they  are  excluded.  The  proceeding  by  for- 
eign attachment  was  unknown  to  the  common  law.  It,  by 
local  custom,  existed  in  London,  Exeter,  and  may  have 
existed  in  some  other  places.  (1  Eoll's  Ab.  552 ;  1  Com. 
Dig.  580.)  It  was  a  local  custom,  and  wholly  governed  by 
the  special  custom.  As  our  legislature  in  nowise  refers  to 
it  in  adopting  our  earliest  Attachment  law,  or  subsequent 
amendments  or  revisions,  we  have  no  ground  to  suppose 
that  body  had  those  customs  in  mind,  or  could  have  intended 
them  to  have  any  bearing  in  giving  these  acts  construc- 
tion. The  decisions  of  other  courts,  however,  are  referred 
to  in  support  of  the  same  doctrine.  It  may  be  their  attach- 
ment laws  are  borrowed  from  and  based  on  these  customs, 
and  if  so,  their  construction  is  justified,  if  not  required.  At 
any  rate,  those  courts  manifestly  give  a  strict  construction  to 
their  attachment  laws.  On  the  contrary,  our  statute  is  most 
liberal,  intending  to  remove  all  technical  objections,  by  per- 
mitting almost  every  kind  of  amendment  at  almost  any  stage 
of  the  proceeding,  and  expressly  providing  the  writ  may  issue 
and  be  served  on  Sunday,  when  facts  specified  in  the  act 
are  shown  to  exist.  In  view  of  these  liberal  provisions,  and 
the  spirit  of  the  whole  act,  we  should  defeat  the  undoubted 
intention  of  the  General  Assembly  by  adopting  a  strict  con- 
struction. Hence  the  cases  referred  to  are  not  of  controlling 
authority. 

It  is  urged,  and  the  agreed  facts  show,  that  the  debt  was 
owing  in  Missouri,  by  a  Missouri  corporation,  to  an  inhab- 
itant of  that  State,  payable  by  the  treasurer  of  the  company 
to  the  creditor  in  that  State,  and  therefore  the  company 
should  not  be  required  to  pay  it  elsewhere,  or  in  any  other 
manner.  Such  debts  are  not  local,  nor  to  recover  them  must 
the  action  be  local.     It  is  urged  that  the  demand  being  thus 
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payable  in  Missouri,  and  by  the  treasurer  of  the  corporation, 
a  demand  was  required  before  an  action  could  be  maintained 
at  another  place.  The  doctrine  that  a  plaintiff  suing  on  a 
promissory  note,  payable  at  a  specified  place,  need  not  aver 
and  prove  a  demand,  has  been  the  settled  law  in  this  State 
for  more  than  forty  years.  It  was  so  announced  in  Butter- 
field  v.  Kinzie,  1  Scam.  445,  and  Armstrong  v.  Caldwell,  id. 
546.  In  the  first  of  these  cases  the  court  said  the  doctrine 
was  so  well  settled  by  numerous  authorities  that  it  was 
unnecessary  to  refer  to  the  decisions,  or  to  examine  the 
reasons  upon  which  they  were  based.  The  question  was 
again  before  the  court  in  the  case  of  Hunt  v.  Divine,  37  111. 
137.  In  that  case  the  former  decisions  were  referred  to,  and 
controlled  the  decision,  and  decisions  of  a  number  of  courts 
were  referred  to  in  illustration  of  the  rule.  The  same  ques- 
tion was  again  before  the  court  in  the  case  of  Wood  v.  Savings, 
Loan  and  Trust  Co.  41  111.  267,  with  the  same  result.  At  that 
time  a  large  number  of  authorities  were  referred  to  as  sup- 
porting the  doctrine.  We,  notwithstanding  all  that  has  been 
urged  against  it,  must  consider  the  doctrine  as  settled,  and 
must  hold  a  demand  was  unnecessary  to  a  recovery.  Nor  do 
we  see  that  the  fact  it  was  agreed  that  it  was  to  be  paid  by  the 
treasurer  of  the  company  can  be  of  the  slightest  importance. 
It  is  believed  to  be  the  custom,  without  perhaps  a  single 
exception,  that  the  treasurer  of  all  corporate  bodies  holds 
and  pays  out  their  money.  That  is  the  purpose  of  the  crea- 
tion of  his  office  and  his  appointment.  It  is  a  mere  matter 
of  convenience,  to  avoid  the  calling  together  the  directors  to 
make  every  payment  by  the  body.  Such  a  fact  can  have  no 
legal  significance,  or  change  the  rule  of  law  governing  ordi- 
nary transactions,  or  the  legal  rights  of  any  one.  The  cor- 
poration is  an  artificial  person,  and  in  the  pursuit  of  its 
legitimate  business,  unless  it  has  express  exemptions,  must 
conform  to  the  same  rules  that  govern  natural  persons  in 
like  transactions. 
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Appellant  refers  to  the  Eevised  Statutes  of  the  United 
States,  section  739,  as  having  some  bearing  on  this  question, 
but  what,  is  not  apparent.  That  section  seems,  as  quoted, 
to  regulate  the  service  of  process  in  some  of  the  District 
Courts  of  the  United  States ;  but  how,  or  for  what  possible 
reason,  it  can  have  the  slightest  effect  on  the  State  courts  is 
not  perceived.  Even  if  it  were  possible  to  concede  that  Con- 
gress has  the  slightest  power  to  regulate  the  practice  of  the 
State  courts,  there  is  no  pretense  that  this  act,  in  terms,  or 
otherwise,  assumes  to  attempt  any  such  thing.  As  well  refer 
to  the  practice  act  of  any  State  in  the  Union  as  controlling 
the  practice  of  our  courts.  If  that  section  can  have  the 
slightest  effect,  it  is  not  perceived. 

It  is  urged,  with  apparent  earnestness,  that  the  justice 
erred  in  rendering  judgment  against  appellant  for  costs,  and 
the  circuit  court  erred  in  affirming  the  judgment.  No  error 
is  perceived  in  such  practice.  The  Cost  act  entitles  success- 
ful parties  to  recover  their  costs,  and  we  are  unable  to  see 
why  he  may  not  in  garnishee,  proceedings  ;  but  the  garnishee 
should  never  be  required  to  pay  costs  out  of  his  own  means 
and  at  his  own  cost,  unless  he  resorts  to  unnecessary  and 
protracted  litigation.  Where  the  court  has  jurisdiction  of 
the  subject  matter  and  the  garnishee,  the  judgment  is  bind- 
ing on  the  principal  debtor.  Allen  v.  Watt,  79  111.  284.  The 
judgment  for  costs  constitutes  a  part  of  the  recovery,  and 
could  have  been  as  justly  set  off  against  what  the  company 
owed  Crane,  as  the  amount  of  recovery  for  the  use  of  Ladd. 
In  that,  there  is  no  error  in  any  of  the  courts  through  which 
the  case  has  come ;  but  whether  the  costs  incurred  in  the 
several  appeals  is  a  proper  set-off  in  an  adjustment  between 
appellants  and  Crane  is  not  a  question  presented  for  discus- 
sion or  decision  in  this  case ;  but  the  justice  of  the  peace  had 
full  jurisdiction,  and  appellant  had  admitted  that  it  owed 
Crane  more  than  he  owed  Ladd,  and  no  reason  is  perceived 
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why  Ladd  should  not  have  recovered  his  costs,  leaving  appel- 
lant and  Crane  to  adjust  that  between  themselves. 

Perceiving  no   error  in  the  record,  the  judgment  of  the 
Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Frank  Austin 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  28,  1882. 

Criminal  practice — comments  on  defendant's  neglect  to  testify.  Any 
allusion  to  or  comments  by  the  prosecution  in  a  criminal  case  on  the  fact  the 
defendant  has  not  testified  as  a  witness  in  his  own  behalf,  especially  when 
allowed  by  the  court  over  the  defendant's  objection,  is  such  a  violation  of  the 
letter  and  spirit  of  the  statute,  and  such  an  error,  as  to  require  a  reversal  of 
a  judgment  of  conviction,  when  the  proofs  of  guilt  are  not  so  clear  and  con- 
clusive that  the  court  can  affirmatively  say  the  accused  could  not  have  been 
harmed  from  that  cause. 

Writ  of  Error  to  the  Circuit  Court  of  Adams  county ;  the 
Hon.  John  H.  Williams,  Judge,  presiding. 

Messrs.  Scofield  &  Scofield,  and  Messrs.  Ewing  &  Hamil- 
ton, for  the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  for  the  People. 
Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Austin  was  convicted  in  the  circuit  court  of  the  county  of 
Adams,  upon  an  indictment  charging  him  with  the  crime  of 
rape.  The  indictment  was  found  in  the  circuit  court  of  the 
county  of  Hancock,  and  the  cause  was  removed  to  Adams 
county,  by  change  of  venue. 
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We  have  carefully  examined  and  considered  all  the  proofs 
given  upon  the  trial,  and  they  fail  to  convince  us  of  the  truth 
of  the  charge.  It  may  be  that  if  the  cause  had  been  prop- 
erly submitted  to  the  jury,  we  might  not  feel  compelled  to 
disturb  the  conviction  on  merely  a  consideration  of  the 
evidence,  but  the  record  shows  what  we  regard  as  manifest 
error,  which  may  have  seriously  affected  the  result  of  the  trial. 

On  the  trial  the  accused  did  not  testify.  In  the  opening 
argument  to  the  jury  by  the  State's  attorney  of  Adams 
county,  he,  among  other  things,  said  to  the  jury:  "There 
are  only  two  persons  in  this  wide  world  who  absolutely  know 
whether  the  offence  charged  has  been  committed — the  prose- 
cuting witness  and  the  defendant.  She  swears  positively  that 
the  crime  was  committed,  and  the  defendant  has  not  testified 
on  this  trial,  although"-—  At  this  point  his  remarks  were 
interrupted  by  an  objection  interposed  by  counsel  for  the 
accused.  The  court  said  to  the  State's  attorney,  "It  is  not 
proper  for  you  to  allude  to  the  fact  that  the  defendant  has 
not  testified  in  the  case, "  and  that  attorney  made  no  further 
allusion  to  that  fact  in  his  argument. 

After  argument  in  behalf  of  the  accused,  in  which  Mr. 
Scofield  took  part,  the  closing  argument  was  made  by  Mr. 
Mason,  the  State's  attorney  of  the  county  of  Hancock,  who 
assisted  the  State's  attorney  of  the  county  of  Adams  in  the 
conduct  of  the  prosecution.  In  that  closing  argument  Mr. 
Mason,  among  other  things,  said:  "Mr.  Scofield,  in  his 
argument  for  the  defendant,  has  quoted  to  you  the  maxim  of 
Lord  Hale,  to  the  effect  that  rape  is  a  crime  easily  charged, 
hard  to  be  proven,  and  more  difficult  to  be  defended,  and  has 
pressed  it  home  to  the  minds  of  the  jury  with  much  ampli- 
fication and  great  force  of  reason.  This  was  once  a  very 
celebrated  maxim,  and  no  doubt  a  very  just  one.  But  the 
letter  of  the  law  and  the  spirit  of  the  law  have  undergone 
great  change.  In  the  time  of  Lord  Hale  rape  ivas  a  crime 
easily  to  be  charged  and  hard  to  be  defended,  for  the  very 
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reason  the  nature  of  the  crime  was  such  that  in  all  human 
probability  it  would  be  committed  out  of  the  presence  of  all 
persons  except  the  defendant  and  the  prosecutrix.  By  policy 
of  the  common  law,  the  mouth  of  the  defendant  was  sealed 
during  the  trial.  This  is  no  longer  the  case  in  our  State. 
The  defendant  now  has  a  right  to  give  his  version  of  the 
affair.  Since  the  legislature  passed  a  statute  giving  the 
defendant  in  criminal  cases  the  right  to  testify  in  his  own 
behalf,  it  can  no  longer  be  said  as  a  maxim  of  law  that  rape 
is  a  crime  hard  to  be  defended.  So  far  as  the  spirit  of  law 
is  now  fixed  by  a  statute,  I  know  of  no  crime  on  the  statute 
book  the  charge  of  which  is  more  easily  to  be  defended 
against  than  the  crime  of  rape. " 

To  these  statements  of  Mr.  Mason,  at  the  time  they  were 
made,  the  defendant  objected,  but  the  court  overruled  the 
objection,  and  permitted  the  statements  to  go  to  the  jury, — 
to  which  ruling  of  the  court  the  defendant  then  and  there 
excepted. 

Section  426  of  our  Criminal  Code  (Eev.  Stat.  1874,  p.  410,) 
after  providing  that  in  criminal  cases  the  accused  may,  on 
his  own  motion,  testify  in  the  case,  declares  in  a  proviso  that 
"his  neglect  to  testify  shall  not  create  any  presumption  against 
him,  nor  shall  the  court  permit  any  reference  or  comment  to 
be  made  to  or  upon  such  neglect. "  In  this  case  there  was  a 
reference  made  to  the  neglect  of  the  accused  to  testify,  not 
only  in  the  opening  argument  for  the  prosecution  (which  was 
rebuked  by  the  court),  but  also  in  the  concluding  argument 
for  the  prosecution,  where  Mr.  Mason  was  expressly  permitted 
by  the  court  to  insist  that  Lord  Hale's  suggestions  as  to  the 
caution  to  be  exercised  by  juries  and  courts  in  cases  of 
alleged  rape  are  no  longer  applicable  to  such  cases,  since 
"the  legislature  passed  a  statute  giving  the  defendant  in 
criminal  cases  the  right  to  testify  in  his  own  behalf."  The 
letter  and  spirit  of  this  statute  were  both  obviously  violated 
in  these  proceedings.     When  the  statute  says  that  no  pre- 
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sumption  against  the  accused  shall  be  created  by  his  neglect 
to  testify,  it  clearly  meant  that  in  cases  where  the  defendant 
should  not  choose  to  avail  himself  of  the  privilege  offered  by 
the  statute,  the  trial  should  be  conducted  in  the  same  manner, 
and  upon  the  same  presumptions,  as  if  the  statute  had  not 
been  passed.  It  was  plainly,  then,  error  in  the  circuit  court 
to  permit  counsel  to  insist  before  the  jury,  that  by  reason  of 
the  passage  of  that  statute  the  presumptions  of  law  formerly 
applicable  to  such  cases  had  become  inapplicable. 

It  is,  perhaps,  not  easy  to  say  how  courts  can  best  enforce 
this  proviso  forbidding  allusion  or  reference  to  the  fact  of  the 
neglect  of  the  accused  to  testify.  Though  the  court  may 
promptly  arrest  remarks  of  this  kind,  and  even  punish  coun- 
sel for  contempt  in  violating  the  rule  laid  down  by  the  statute, 
still,  if  reference  has  in  fact  been  made  in  the  hearing  of  the 
jury,  the  mischief  has  been  done,  and  can  not  be  undone  by 
the  court  in  the  progress  of  that  trial. 

We  do  not  see  that  this  statute  can  well  be  completely 
enforced,  unless  it  be  adopted  as  a  rule  of  practice  that  such 
improper  and  forbidden  reference  by  counsel  for  the  prosecu- 
tion shall  be  regarded  good  ground  for  a  new  trial,  in  all 
cases  where  the  proofs  of  guilt  are  not  so  clear  and  con- 
clusive that  the  court  can  say  affirmatively  the  accused  could 
not  have  been  harmed  from  that  cause.  In  this  case  the 
proofs,  all  considered,  are  not  of  such  convincing  character. 
The  verdict  in  this  case  ought  to  have  been  set  aside  on 
account  of  the  violation  of  this  provision  of  the  statute.  In 
the  absence  of  most  satisfactory  proof  of  guilt,  no  convic- 
tion, obtained  through  a  palpable  and  willful  violation  of  law 
(to  the  prejudice  of  the  accused)  done  by  the  officers  of  the 
law  conducting  the  prosecution,  should  be  allowed  to  stand. 

Upon  these  considerations  the  judgment  of  conviction  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Judgment  reversed. 
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Mr.  Chief  Justice  Craig  :  I  do  not  regard  the  remarks 
of  the  State's  attorney  ground  for  reversal  of  the  judgment. 
What  he  said  was  merely  in  reply  to  an  argument  made  by 
counsel  for  the  defence,  and  as  a  reply  was  not  improper. 

Mr.  Justice  Walker  :  I  am  unable  to  hold  that  what  was 
said,  in  the  manner  it  was  said  by  the  prosecuting  attorney, 
is  such  error  as  should  reverse.  It  was  highly  reprehensible 
on  the  part  of  those  officers,  but  that  does  not  necessarily 
constitute  error. 


The  Springfield  Marine  and  Fire  Insurance  Company 

v. 
Mildred  A.  Peck. 

Filed  at  Springfield  March  28,  1882. 

1.  Eeeok — who  may  assign — only  party  injuriously  affected.  On  bill 
for  separate  maintenance  by  a  wife,  the  relief  prayed  for  was  granted,  and  a 
decree  rendered  also  against  a  bank,  which  was  made  a  co-defendant,  for  a 
portion  of  moneys  paid  over  by  it  to  the  assignee  of  the  husband  after  the 
service  of  an  injunction  on  it,  the  assignment  being  only  colorable,  from 
which  decree  the  bank  alone  appealed:  Held,  that  the  bank  could  not  call 
in  question  the  decree  against  the  husband,  or  urge  that  the  sum  allowed  was 
excessive,  or  that  there  was  error  in  allowing  a  sum  in  gross,  as  it  had  no 
interest  in  such  questions. 

2.  Injunction — to  preserve  property  for  alimony  or  separate  mainte- 
nance. Where  a  wife,  in  her  bill  for  a  divorce  or  for  separate  maintenance, 
alleges  that  her  husband  is  about  to  place  his  property  beyond  the  jurisdic- 
tion of  the  court  to  control  it,  a  court  of  equity  will  assume,  by  temporary 
injunction,  to  preserve  the  property  within  its  control,  so  that  it  may  be 
charged  by  a  decree  for  alimony  or  separate  maintenance,  if  granted. 

3.  Same— party  paying  money  in  violation  of  injunction — liability. 
Where  a  bank,  in  a  suit  by  a  wife  against  her  husband  for  separate  mainte- 
nance, was  enjoined  from  paying  to  the  husband,  or  to  any  other  person  upon 
his  order  or  indorsement,  any  money  on  deposit  in  the  bank,  generally  or 
specially,  by  the  husband,  and  the  bank,  after  the  service  of  the  injunction, 
paid  the  sum  deposited  with  it  to  an  assignee  of  the  certificates  of  deposit,  it 


266  Springfield  M.  &  F.  Ins.  Co.  v.  Peck.        [March 

Opinion  of  the  Court. 

was  held,  that  the  bank. paid  the  same  at  its  peril,  and  the  assignment  of  the 
certificates  being  shown  to  be  merely  colorable,  the  bank  was  held  liable  for 
the  deposit,  the  same  as  if  it  had  kept  the  same. 

4.  Assignment — when  payment  is  enjoined.  While  it  is  true  that  a  bank 
issuing  certificates  of  deposit  is  not  bound,  before  paying  the  same  to  an 
indorsee,  to  ascertain  whether  the  assignment  was  in  good  faith,  yet  if  it  is 
enjoined  from  paying  the  deposit  to  the  depositor,  or  his  assignee,_  it  is  its 
duty  not  to  pay  out  the  funds  so  deposited  until  the  parties  claiming  the  same 
can  have  an  opportunity  to  contest,  by  interpleader  or  otherwise,  the  good 
faith  of  the  assignment. 

5.  Same — of  a  dank  deposit.  Where  a  depositor  draws  his  check  on  his 
general  account  on  a  bank  having  funds  deposited  by  him  to  an  equal  or 
greater  sum  than  is  called  for  by  the  check,  the  transaction  will  operate  to 
transfer  the  sum  named  to  the  payee,  who  may  sue  for  and  recover  the 
amount  from  the  bank  in  his  own  name,  and  in  like  manner  the  assigning  of 
a  certificate  of  deposit  transfers  to  the  assignee  the  whole  sum  deposited,  as 
stated  in  the  certificate. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Eeeves,  Judge,  presid- 
ing. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellant. 

Mr.  William  E.  Hughes,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  Mildred  A.  Peck,  in 
the  circuit  court  of  McLean  county,  against  her  husband, 
Philo  W.  Peck,  for  separate  maintenance.  The  proceeding 
is  had  under  a  statute  of  the  State. 

The  marriage  of  the  parties,  and  the  facts  that  are  alleged 
would  warrant  complainant  in  living  separate  and  apart  from 
her  husband,  are  all  set  forth  with  sufficient  definiteness  in 
the  bill.  It  is  conceded  the  proof  offered  in  support  of  the 
allegations  of  the  bill  in  this  regard  is  sufficient  to  warrant  a 
decree  for  separate  maintenance.  The  decree  in  this  respect 
is  not  called  in  question,  either  by  any  assignment  of  error, 
or  by  the  argument  of  counsel. 
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It  will  be  noticed  the  bill  contains  an  allegation  defendant 
"had  money,  notes  and  real  estate, "  and  on  information  and 
belief  it  was  charged  he  had  on  deposit  in  the  "Springfield 
Marine  and  Fire  Insurance  Company"  the  sum  of  $2500,  but 
whether  on  general  or  special  deposit,  was  not  known.  It 
was  also  charged  defendant  had  declared  his  intention  of 
departing  from  the  State  and  going  to  parts  unknown,  where 
he  could  not  be  compelled  to  support  complainant  and  her 
children.  The  bank  in  which  it  was  represented  defendant 
had  money  deposited,  was  named  as  a  co-defendant  with 
him,  and  a  temporary  injunction  was  asked  to  restrain 
defendant,  among  other  things,  from  assigning  the  certifi- 
cates of  deposit  which  he  held,  or  from  collecting  the  same 
from  the  bank,  and  also  restraining  the  bank  from  paying 
them.  The  prayer  of  the  bill  in  that  regard  was  allowed. 
Service  of  the  injunction  was  made  on  the  bank  on  the  10th 
day  of  January,  1881,  and  on  the  principal  defendant  on  the 
14th  day  of  the  same  month.  The  bank  answered  the  bill, 
and  after  disclaiming  any  knowledge  of  the  relations  between 
the  parties,  admitted  that  on  the  4th  day  of  December,  1880, 
defendant  deposited  in  the  bank  $2500,  and  there  were  issued 
to  him  three  certificates  of  deposit,  in  the  usual  form,  for  the 
amount 'deposited,  payable  to  the  order  of  himself,  on  demand, 
on  the  return  of  the  certificates  properly  indorsed,  and  fur- 
ther stated  the  certificates  were  presented  to  the  bank  by 
Sandford  H.  Little,  "properly  indorsed"  by  the  depositor, 
and  were  paid  in  due  course  of  business.  Evidence  intro- 
duced on  this  branch  of  the  case  shows  the  certificates  of 
deposit  were  neither  assigned  nor  paid  until  after  the  service 
of  the  writ  of  injunction  on  both  the  bank  and  defendant, 
Peck.  No  answer  was  made  by  Peck,  and  as  to  him  the  bill 
was  taken  for  confessed. 

On  the  hearing  the  court  found  the  material  allegations  of 
the  bill  to  be  true,  and  entered  a  decree  for  separate  main- 
tenance.    Among  other  facts  specifically  found  by  the  court 
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in  its  decree,  it  was  found  defendant  had  left  the  State,  and 
that  he  had  on  deposit  in  the  defendant  bank,  at  the  date  of 
the  service  of  the  injunction  upon  it,  the  sum  of  $2500,  for 
which  he  held  certificates  of  deposit  in  the  usual  form,  that 
the  indorsement  of  such  certificates  to  Little  was  colorable, 
and  that  Little  paid  the  identical  money  over  to  defendant 
shortly  after  he  drew  it  out  of  the  bank.  As  for  separate 
maintenance,  the  court  decreed  complainant  should  have  the 
net  rents  from  certain  real  estate,  and  that  the  bank  should 
pay  to  her  for  the  same  purpose  $1500  of  the  money  her 
husband  had  on  deposit  in  the  bank  at  the  date  of  the  service 
of  the  injunction.  The  bank  prosecuted  an  appeal  from  the 
decree  rendered,  to  the  Appellate  Court  for  the  Third  District, 
where  the  decree  of  the  circuit  court  was  affirmed,  and  now 
it  brings  the  case  to  this  court  on  its  further  appeal. 

Whether  the  circuit  court  erred  in  allowing  complainant 
an  excessive  amount  for  separate  maintenance,  or  in  allowing 
a  sum  in  gross  in  lieu  of  maintenance,  are  questions  in 
which  it  is  apprehended  the  bank  prosecuting  this  appeal  has 
no  interest.  It  is  plain  no  one  except  the  defendant  out  of 
whose  estate  payment  is  to  be  made,  could  complain  of  the 
decree  in  these  respects,  and  he  has  not  joined  in  this 
appeal.  The  circuit  court,  under  the  statute,  had  jurisdic- 
tion of  the  subject  matter  of  the  suit,  and  by  service  of  pro- 
cess it  had  jurisdiction  of  the  persons  of  the  parties,  and 
hence  its  decree  is  valid  and  binding  on  all  persons  until  it 
is  reversed  on  the  application  of  some  one  directly  interested. 
The  decree,  if  erroneous  in  these  respects,  could  only  affect 
injuriously  the  husband,  whose  property  is  appropriated  by 
the  decree,  and  he  is  not  now  complaining.  Had  the  bank 
retained  the  money  deposited  with  it  to  abide  the  result  of 
the  litigation,  it  would  have  been  immaterial  to  it  whether  it 
should  return  the  money  to  its  depositor,  or  pay  a  portion  of 
it  to  complainant  under  the  decree  of  the  court  for  separate 
maintenance.     It  could  make  no  possible  difference  to  the 
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bank  how  the  fund  might  be  divided,  or  to  whom  it  should  be 
paid. 

It  is  insisted  the  injunction  was  improperly  issued  in  this 
case,  and  one  reason  assigned  is,  complainant  had  no  specific 
lien  on  any  property  of  her  husband.  A  class  of  cases  is 
cited  in  support  of  this  proposition,  that  hold  a  creditor  at 
large,  or  before  judgment,  is  not  entitled  to  the  interference 
of  a  court  of  equity,  by  injunction,  to  prevent  the  debtor  from 
disposing  of  his  property  in  fraud  of  such  creditor.  Conced- 
ing, as  may  be  done,  the  correctness  of  the  doctrine  insisted 
upon,  it  is  not  perceived  what  application  it  can  have  to  the 
case  in  hand.  A  principle  applicable  to  a  contract  creditor 
can  have  no  appropriate  application  to  a  contest  between 
husband  and  wife,  either  as  to  the  preservation  of  the  prop- 
erty for  alimony,  in  case  of  a  divorce,  or  for  separate  main- 
tenance. The  cases  have  no  likeness  to  each  other.  Where 
the  wife  in  her  bill  for  divorce  alleges  the  husband  is  about 
to  place  his  property  beyond  the  jurisdiction  of  the  court  to 
control  it,  a  court  of  equity  has  always  assumed,  by  tempo- 
rary injunction,  to  preserve  the  property  within  its  control, 
that  it  may  be  charged  by  a  decree  for  alimony,  should  a 
divorce  be  granted.  No  reason  is  perceived  why  the  same 
thing  may  not  be  done  where  the  wife  only  asks  for  separate 
maintenance.  Without  the  restraining  order  of  the  court, 
the  final  decree,  in  many  cases,  would  be  wholly  unavailing  to 
complainant,  and  the  wife,  in  many  instances,  would  be  left 
without  support  for  herself  and  children,  in  case  the  husband 
chose  to  depart  from  the  State  and  take  his  property  with 
him,  or  make  other  disposition  of  his  property,  before  final 
decree  could  be  obtained.  Certainly  the  law  will  permit  no 
such  wrong  as  that,  if  the  aid  of  a  court  of  competent  juris- 
diction is  invoked. 

Another  point  relied  on  is,  the  bank,  in  paying  the  certifi- 
cates to  the  assignee  of  the  party  making  the  deposit,  violated 
no  mandate  of  the  court.     This  is  a  misconception  of  the 
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scope  of  the  injunction  writ,  and  of  the  evidence  as  to  what 
was  in  fact  done.  It  is  apparent  the  scope  of  the  restraining 
order  of  the  court  was  comprehensive  enough  to  embrace  the 
funds  on  deposit,  regardless  of  the  form  of  the  transaction. 
The  prayer  of  the  bill  was,  and  the  writ  is  quite  as  broad, 
the  bank  "be  restrained  from  paying  to  Philo  W.  Peek,  or  to 
any  other  person  upon  his  order  or  indorsement,  any  money 
now  on  deposit  in  said  bank,  generally  or  specially,  to  the 
credit  of  the  said  Philo."  There  could  be  no  mistake  as  to 
the  meaning  of  the  order  of  the  court.  The  officers  of  the 
bank  must  have  known  they  were  required  to  retain  the 
money  deposited  by  Peck  at  the  time  the  certificates  were 
issued  to  him.  That  is  the  plain  reading  of  the  writ.  But 
the  argument  in  favor  of  the  position  taken  is,  the  relation 
between  the  bank  and  Peck  was  not  that  of  depositor  and 
depositary,  but  of  debtor  and  creditor.  The  facts  are  not 
as  the  argument  assumes  them  to  be.  It  is  said  no  deposit 
account  of  Peck  would,  or  did,  appear  on  the  books  of  the 
bank.  How  that  may  be  is  not  known  to  this  court,  as  no 
evidence  was  offered  by  either  party  as  to  how  the  books  in 
fact  were  kept,  nor  as  to  what  they  did  show  concerning  the 
funds  placed  in  the  bank  by  Peck.  The  certificates  showed 
on  their  face  that  Peck  had  deposited  a  certain  sum  of  money 
with  the  bank.  It  must  be  the  books  of  the  bank  show,  in 
some  way,  the  transaction.  It  is  a  matter  of  no  consequence 
whether  the  funds  deposited  in  such  cases  are  credited  to  the 
"depositor"  by  name,  or  to  the  "certificate  account."  An 
entry  is  certainly  made  in  some  way  to  show  the  transaction, 
and  no  matter  how  it  is  done,  it  is  a  deposit,  in  the  strictest 
sense  of  the  term.  It  is  therefore  immaterial  whether  the 
relation  existing  is  denned  to  be  that  of  depositor  and  deposi- 
tary, or  of  debtor  and  creditor.  The  fact  certificates  of  deposit 
are  negotiable  under  the  laws  of  this  State,  as  are  promissory 
notes  and  bills  of  exchange,  certainly  does  not  prove  the 
party  had  no  funds  on  deposit  with  the  bank  issuing  them. 
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On  the  contrary,  it  does  affirmatively  appear,  by  the  writing 
itself,  the  person  to  whom  such  a  certificate  may  be  issued 
has  funds  on  deposit,  payable,  on  demand,  to  himself  or  his 
assignee,  and  certainly  the  bank  is  as  familiar  with  that  fact 
as  is  the  holder  of  such  a  certificate.  It  is  a  matter  of  busi- 
ness experience,  with  which  every  one  transacting  that  kind 
of  business  is  familiar,  that  where  the  deposit  is  general  the 
funds  are  payable,  on  demand,  to  the  depositor,  or  to  whom 
he  may  direct  on  his  check.  The  rule  is  well  understood 
that  when  a  depositor  draws  his  check  on  his  general  account 
on  a  bank  having  funds  of  his,  to  an  equal  or  greater  sum 
than  the  check,  it  operates  to  transfer  the  sum  named  to  the 
payee,  who  may  sue  for  and  recover  the  amount  from  the 
bank  in  his  own  name ;  and  in  like  manner  the  assigning  of 
a  certificate  of  deposit  transfers  to  the  assignee  the  whole 
sum  deposited,  as  stated  in  the  certificate.  It  is  therefore 
plain  the  bank  had  on  deposit,  at  the  time  of  the  service  of 
the  injunction  upon  it,  funds  belonging  to  Peck,  as  the  evi- 
dence shows  he  had  not  then  assigned  his  certificates  to  any 
one. 

It  is  also  insisted  a  bank  issuing  such  certificates  of  deposit 
is  not  bound,  before  paying  the  same  to  an  indorsee,  to 
investigate  and  determine  whether  the  assignment  was  in 
good  faith.  Most  assuredly  not ;  but  when  a  bank  is  enjoined 
from  paying  the  sum  deposited  with  it,  either  to  the  depositor 
or  to  his  indorsee,  it  is  its  duty  to  obey  the  mandate  of  the 
court,  and  not  to  pay  out  the  funds  deposited  with  it  until 
the  parties  claiming  the  same  can  have  an.  opportunity  to 
contest,  by  interpleader  or  otherwise,  the  good  faith  of  the 
assignment.  That  is  precisely  what  the  bank  ought  to  have 
done  in  this  case.  To  do  otherwise  was  to  act  at  its  peril. 
It  appears  the  bank,  either  inadvertently  or  willfully, — most 
likely  the  former, — paid  out  the  funds  in  its  possession  at  the 
time  of  service  of  the  injunction,  in  violation  of  the  mandate 
of  the  court.     It  now  turns  out,  the  assignment  of  the  cer- 
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tificates  of  deposit  to  Little  was  not  in  good  faith,  but  was  a 
mere  contrivance  adopted  to  get  the  funds  out  of  the  bank 
for  the  benefit  of  the  depositor  himself.  The  mandate  of  the 
court  enjoined  upon  the  bank  to  hold  the  funds  in  contention 
until  its  further  order  in  the  premises,  and  its  order  should 
have  been  observed.  The  funds  will  be  treated  as  still'  in  the 
possession  of  the  bank.  It  is  no  answer  to  say  it  has  paid 
out  such  funds  to  the  assignee  of  the  depositor,  in  defiance  of 
the  authority  of  the  court.  The  decree  of  the  circuit  court 
is  clearly  right,  and  must  be  obeyed. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


William   B.  Parker 

v, 

John   B.  Enslow. 

Filed  at  Springfield  March  28,  1882. 

1.  Consideration— for  compromise  of  a  supposed  cause  of  action.  In 
a  suit  upon  a  promissory  note  given  in  compromise  of  a  threatened  suit  for  a 
personal  injury,  in  which  the  consideration  was  assailed,  the  court,  on  behalf 
of  the  plaintiff,  instructed  the  jury,  that  if  they  believed  from  the  evidence 
that  the  plaintiff  on,  etc.,  in  good  faith  supposed  he  had  a  cause  of  action 
against  the  defendant,  on  account  of  personal  injuries  which  he  believed 
resulted  from  the  conduct  of  the  defendant,  and  thereupon  threatened  to  sue 
the  defendant  on  account  thereof,  and  thereupon  the  difference  between  them 
was  compromised,  and  the  defendant  executed  the  note  sued  on  in  consider- 
ation that  the  plaintiff  would  not  sue  him  for  such  injuries,  and  the  plaintiff 
accepted  the  note  in  settlement  of  such  claim,  such  compromise  and  settle- 
ment constitute  a  good  and  lawful  consideration  for  such  note:  Held,  that 
there  was  no  error  in  such  instruction;  that  the  words  "cause  of  action"  were 
equivalent  to  "good  cause  of  action;"  that  there  was  no  error  in  using  the 
word  "supposed"  instead  of  "believed,"  and  that  it  was  not  open  to  the 
objection  that  it  assumed  that  personal  injuries  were  received  by  the  plaintiff, 
and  that  he  believed  they  resulted  from  the  conduct  of  the  defendant. 

2.  Negligence  or  illegal  act — liability  for  putting  powder  in  to- 
bacco.   The  putting  of  powder  in  smoking  tobacco*  left  in  a  box  on  the  counter 
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of  a  store,  apparently  for  use,  whether  a  mere  thoughtless  act  for  purpose  of 
amusement,  or  a  malicious  act  with  an  intention  of  doing  harm,  is  extremely 
dangerous  in  its  tendency,  and  can  not  be  excused,  and  a  person  injured 
thereby  has  such  a  claim  for  damages  as  to  afford  reasonable  ground  for  a 
valid  compromise,  and  promise  to  pay  by  the  wrongdoer.  Even  if  the  party 
had  been  taking  the  tobacco  as  a  trespasser,  the  other  party's  act  was  not 
justifiable  as  a  measure  of  prevention. 

3.  Pkomissoey  note — its  validity  when  given  in  compromise.  A  prom- 
issory note  given  in  settlement  of  a  threatened  suit  for  a  personal  injury,  in  a 
case  where  the  payee  supposed  or  believed  that  he  had  a  cause  of  action, 
which  note  is  in  good  faith  given  and  accepted  as  a  compromise  of  that  sup- 
posed cause  of  action,  is  supported  by  a  sufficient  consideration,  and  its  pay- 
ment may  be  enforced. 

4.  Evidence — relevancy.  In  an  action  on  the  case  to  recover  for  injury 
to  the  plaintiff's  eyes,  caused  by  putting  powder  into  a  box  of  tobacco  from 
which  the  plaintiff  filled  his  pipe,  the  defendant  offered  to  prove  that  for 
several  years  prior  to  the  alleged  accident  the  plaintiff  had  been  an  habitual 
drunkard,  which  the  court  refused  to  permit:  Held,  no  error,  there  being 
no  offer  to  show  that  plaintiff's  eyes  were  affected  from  intemperance,  instead 
of  from  the  explosion  of  the  powder. 

5.  Practice — compelling  party  to  submit  to  physical  examination.  In 
a  suit  to  recover  damages  for  an  injury  to  the  plaintiff's  eyes,  there  is  no 
error  in  the  refusal  of  the  court  to  compel  the  plaintiff  to  submit  his  eyes  to 
the  examination  of  a  physician  in  the  presence  of  the  juiy.  The  court  has 
no  power  to  make  or  enforce  such  an  order. 

Appeal  from  the  Appellate  Court  for  the  Third  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Greene  county ;  the  Hon.  Albert  G-.  Burr,  Judge,  presiding. 

Mr.  James  E.  Ward,  for  the  appellant : 

To  support  an  agreement  for  the  avoidance  of  a  suit  on  a 
compromise,  the  promisee  must  have  had  an  honest  belief 
that  he  had  a  good  cause  of  action.  It  is  not  sufficient  to 
believe  he  had  a  cause  of  action.  Mulholland  v.  Bartlett,  74 
111.  62;  Miller  et  al.  v.  Hawker,  66  id.  187;  McKinley  v.  Wat- 
kins,  13  id.  144;  Wade  v.  Simeon,  2  C.  B.  548;  Edwards  v. 
Baugh,  11  Mees.  &  Wels.  641. 

The  instruction  on  that  subject  was  erroneous.  Evans  v. 
George,  80  111.  51 ;  Cushman  v.  Cogswell,  86  id.  62 ;  Chesney 
18—102  III. 
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v.  Meadows,  90  id.  430;  Moore  v.  Wright,  90  id.  470;  Peoria 
Life  Ins.  Co.  v.  Dill,  91  id.  174. 

Under  the  circumstances  of  this  case  appellant  was  not 
liable.  The  law  regards  the  negligence  of  the  visitor  or  cus- 
tomer, and  his  intrusion  upon  the  private  business  of  another, 
the  cause  of  the  injury,  and  provides  no  remedy.  Murray 
v.  McLean,  57  111.  378;  Zoebish  v.  Tarbell,  10  Allen,  385; 
McKee  v.  Biclwell,  74  Pa.  St.  218 ;  Victory  v.  Baker,  67  N.  Y. 
366;  Pierce  v.  Whitcomb,  48  Vt.  127;  SouthcoteY.  Stanley,  1 
Hurl.  &  N.  247. 

That  the  court  should  have  required  the  plaintiff  to  submit 
to  an  examination  of  his  eyes  by  competent  persons,  see  1 
Greenleaf  on  Evidence,   sees.   37,    82;    Wade  v.   Sayre,    52 
How.  334;  MehadoY.  Brboklyn  City  R.  R.  Co.  30  N.  Y.  370 
Coxe's  Criminal  Cases,   297 ;  Coke's  Lit.  8 ;   Cro.  Eliz.  227 
9  Co.  Eep.  30;  2  Eolle's  Abr.  573,  578;  2  Peere.  Wins.  591 
State  v.  Garrett  et  al.  71  N.  C.  87. 

Mr.  W.  M.  Jackson,  and  Messrs.  Orendorff  &  Creighton, 
for  the  appellee : 

A  settlement  of  a  claim  or  demand,  made  without  fraud  or 
oppression,  is  binding  and  conclusive  on  the  parties.  Heaps 
v.  Dunham,  95  111.  588 ;  3  Addison  on  Contracts,  sec.  1279. 

There  was  no  error  in  refusing  to  allow  Dr.  Crow  to  exam- 
ine the  eyes  of  the  plaintiff,  if  for  no  other  reason  than  that 
Dr.  Crow  testified  he  was  not  an  expert  in  such  matters. 

Fault  is  found  with  the  second  instruction,  because  the 
word  "good"  was  not  in  it.  It  was  the  law  as  given,  and 
was  not  calculated  to  mislead;  besides,  the  word  "good"  was 
in  defendant's  first  and  second  instructions. 

Fault  is  also  found  with  the  word  "supposed,"  in  the  same 
instruction.  This  word  is  used  by  this  court  in  the  same 
sense  in  McKinley  v.  Watkins,  13  111.  144.  This  word  is 
synonymous  with  the  word  "believed." 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  case  comes  before  us  for  review  by  appeal  from  a 
judgment  of  the  Appellate  Court  for  the  Third  District, 
affirming  a  judgment  of  the  circuit  court  of  Greene  county. 
The  action  was  assumpsit,  upon  a  promissory  note  for  $1000, 
executed  by  appellant  to  appellee,  and  the  defence  interposed 
was,  that  the  note  was  executed  without  any  consideration. 

The  evidence  on  behalf  of  appellee  tended  to  establish  that 
appellee,  for  a  number  of  years,  had  been  engaged  in  the 
retail  grocery  trade,  including  therein  the  sale  of  tobacco,  in 
a  building  owned  by  him  at  Kane,  in  Greene  county ;  that  he 
sold  out  and  transferred  his  stock  and  business,  and  rented 
his  store-room  to  appellant,  who  thereupon  succeeded  him  in 
such  trade ;  that,  for  about  twelve  years  before  and  up  to 
the  time  of  such  sale  and  transfer,  it  had  been  the  custom  to 
keep  a  box  of  smoking  tobacco  on  the  counter  for  the  use  of 
the  public,  and  this  custom  was  known  to  appellant,  and 
continued  by  him  after  such  sale  and  transfer ;  that  it  was 
the  habit  of  appellee  to  pass  into  appellant's  store-room  and 
fill  his  pipe  from  this  box,  when  convenient,  and  that  pur- 
suant thereto,  at  the  time  of  the  occurrence  here  involved, 
he  passed  into  the  store-room  and  filled  his  pipe  with  tobacco 
from  the  box,  but,  without  his  knowledge,  powder  had  been 
mixed  with  the  tobacco,  and  so,  when  he  applied  a  match  to 
light  his  pipe,  an  explosion  was  caused,  which  seriously  and 
permanently  injured  appellee's  eyes.  When,  subsequently, 
appellee  reproached  appellant  for  having  put  the  powder  by 
which  the  explosion  was  caused,  in  the  tobacco,  appellant 
admitted  that  he  had  done  so,  but  sought  to  mitigate  his 
conduct  by  saying  that  he  had  only  done  it  for  a  joke. 
Appellee  threatened,  and  was  intending,  to  sue  appellant  for 
damages  in  consequence  of  the  injury  thus  caused  to  his 
eyes,  and  as  a  compromise  and  settlement  of  that  cause  of 
action  this  promissory  note  was  executed. 
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It  is  not  important  that  there  may  have  been  other  evidence 
in  some  respects  contradictory  of  this,  for  since  we  are  not 
allowed  to  investigate  controverted  questions  of  fact  in  this 
class  of  cases,  we  must  assume  that  the  evidence  established 
all  that  there  was  evidence  tending  to  establish. 

The  second  instruction  given  at  the  instance  of  appellee  is 
as  follows : 

"The  court  also  instructs  the  jury,  for  the  plaintiff,  that 
if  they  believe,  from  the  evidence,  that  the  plaintiff,  in  the 
month  of  November,  1878,  in  good  faith  supposed  he  had  a 
cause  of  action  against  the  defendant,  on  account  of  personal 
injuries  which  he  believed  resulted  from  the  conduct  of  the 
defendant,  and  thereupon  threatened  to  sue  the  defendant  on 
account  thereof,  and  thereupon  the  difference  between  them 
was  compromised,  and  the  defendant  executed  the  note  sued 
on  in  consideration  that  the  plaintiff  would  not  sue  him  for 
such  injuries,  and  the  plaintiff  accepted  the  note  in  settlement 
of  such  claim,  such  compromise  and  settlement  is  a  good 
and  lawful  consideration  for  such  note." 

Three  objections  are  urged  against  this  instruction,  and 
they  will  be  noticed  in  the  order  of  their  presentation  by 
counsel  for  appellant : 

First — It  is  contended  it  is  not  sufficient  that  plaintiff 
supposed  "he  had  a  cause  of  action."  He  must  have  sup- 
posed "he  had  a  good  cause  of  action," — or,  in  other  words, 
the  omission  of  the  word  "good,"  before  the  word  "cause,"  is 
fatal.  This  in  untenable.  "By  this  phrase  [cause  of  action] 
is  understood  the  right  to  bring  an  action,  which  implies 
that  there  is  some  person  in  existence  who  can  assert,  and 
also  a  person  who  can  lawfully  be  sued.  *  *  *  There  is 
no  cause  of  action  till  the  claimant  can  legally  sue."  *  *  * 
Bouvier's  Dictionary,  title,  "Cause  of  Action."  If,  there- 
fore, a  person  have  a  legal  right  to  sue,  he  must  necessarily 
have   a  "good"  (using  that  word,  as  it  obviously  is  always 
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used  in  this  connection,  in  the  sense  of  "legally  sufficient, ") 
"cause  of  action."  If  he  have  no  legal  right  to  sue,  he  has 
not  merely  a  bad  cause  of  action,  but  no  cause  of  action. 
So,  "good  cause  of  action"  can  mean  no  more  than  "cause 
of  action, "  and  the  word  "good, "  in  that  connection,  is  hence 
clearly  superfluous. 

Second — But  it  is  also  objected  that  the  use  of  the  word 
"supposed,"  in  this  connection,  is  fatal — that  the  word  should 
have  been  "believed."  We  think,  used  in  the  connection  in 
which  "supposed"  is  here  used,  they  mean  substantially  the 
same  thing,  or,  at  all  events,  so  nearly  so  that  a  jury  could 
not  be  misled  by  the  use  of  "supposed"  instead  of  "believed." 
The  second  definition  of  "supposed,"  as  given  by  Webster  in 
his  Unabridged  Dictionary,  is,  "imagine,  to  believe,  to  receive 
as  true."  And  the  same  authority  gives  as  the  second  defi- 
nition of  "believe,"  "to  think,  to  suppose."  And,  in  sub- 
stance, Richardson's  definitions  are  the  same.  Moreover,  in 
Stapleton  v.  Stapleton,  1  Atkyns,  12,  Lord  Hardwicke  says : 
"In  the  case  of  Cann  v.  Cann,  it  was  laid  down  by  Lord 
Macclesfield,  that  an  agreement  entered  into  upon  a  suppo- 
sition of  a  right,  or  of  a  doubtful  right,  though  it  often  comes 
out  that  the  right  was  on  the  other  side,  shall  be  binding, " 
etc.  And  in  McKinley  v.  Watkins,  13  111.  143,  the  court, 
in  speaking  of  this  class  of  actions,  said :  "It  is  immaterial 
whether  the  plaintiff  could  have  recovered  in  such  action  or 
not.  If  he  honestly  supposed  that  he  had  a  good  cause  of 
action,  the  compromise  of  such  right  was  a  sufficient  consid- 
eration to  uphold  a  contract  fairly  entered  into  between  the 
parties,  irrespective  of  the  question  as  to  who  was  in  the 
right."  The  word  "suppose,"  in  the  instruction,  is  used  in 
the  same  sense  that  "supposition"  and  "supposed"  are  used  in 
these  cases,  and,  we  think,  clearly  with  as  much  accuracy. 
We  must  hold  this  objection  also  untenable. 

Third — It  is  likewise  objected  that  this  instruction  assumes 
that  personal  injuries  were  received  by  the  plaintiff,  and  that 
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plaintiff  believed  they  resulted  from  the  conduct  of  the  defend- 
ant, instead  of  leaving  it  to  the  jury  to  find  whether  plaintiff 
had  sustained  personal  injuries,  and  whether  he  believed  they 
resulted  from  the  conduct  of  the  defendant,  etc.  This  objec- 
tion, in  our  opinion,  originates  in  a  misapprehension  of  the 
effect  of  the  language  of  the  instruction.  The  instruction 
expressly  leaves  it  to  the  jury  to  determine,  from  the  evidence, 
whether  plaintiff,  in  good  faith,  supposed  he  had  a  cause  of 
action  against  the  defendant  on  account  of  personal  injuries, 
which  he  believed  resulted  from  the  conduct  of  the  defendant, 
and  thereupon  threatened  to  sue  the  defendant  on  account 
thereof,  and  that  the  note  was  given  in  settlement  of  this 
threatened  litigation,  etc. 

If  the  facts  were  as  we  have  before  said  we  must  assume 
the  Appellate  Court  found  them  to  be,  there  can  be  no  doubt 
appellant  was  liable  in  some  amount  to  appellee.  The  putting 
of  powder  in  smoking  tobacco,  whether  a  mere  thoughtless 
act  for  purposes  of  amusement,  or  a  malicious  act  with 
an  intention  of  doing  harm,  was  necessarily  extremely  dan- 
gerous in  its  tendency,  and  can  not  be  excused.  Even  if 
appellee  had  been  taking  the  tobacco  as  a  trespasser,  this 
was  not  justifiable  as  a  measure  of  prevention.  Wharton  on 
Negligence,  sec.  346;  Wood  on  Nuisance,  sec.  135.  There 
was,  therefore,  such  a  claim  on  behalf  of  appellee  as  to  lay 
a  reasonable  ground  for  the  appellant  making  the  promise. 
Mulholland  v.  Bartlett,  74  111.  62 ;  McKinley  v.  Watkins,  supra. 
And  the  only  question  to  be  settled  was,  whether  the  appellee 
honestly  supposed  or  believed  (using  those  words  as  con- 
vertible) that  he  had  a  cause  of  action,  and  whether  the 
promissory  note  was,  in  good  faith,  given  and  accepted  as  a 
compromise'  of  that  cause  of  action.  McKinley  v.  Watkins, 
supra;  Sigsworth  v.  Coulter,  18  111.  204;  Honeyman  v.  Jarvis, 
79  id.  322. 

We  do  not  think  the  instruction  could  have  misled  the  jury, 
and  the  giving  of  it  was  not,  therefore,  error. 
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Like  objections  are  urged  to  the  several  other  instructions 
given  at  the  instance  of  appellee,  and,  for  the  reasons  already 
expressed,  we  deem  them  also  untenable. 

The  questions  of  fact  are  settled  by  the  decision  of  the 
Appellate  Court,  and  they  include  the  intentions  of  both  par- 
ties in  executing  and  accepting  the  note. 

Objection  is  also  urged  that  the  court  erred  in  modifying 
appellant's  instructions  as  asked.  "Without  stopping  to  inquire 
whether  the  language  of  the  first  instruction  modified  was  ob- 
jectionable as  asked,  we  think  the  modification  could  not  have 
prejudiced  appellant.  It  is  in  almost  literally  the  language  of 
the  law  as  laid  down  in  McKinley  v.  Watkins,  supra,  and  this 
applies  with  equal  pertinency  to  the  second  modified  instruc- 
tion. 

The  criticism  on  the  third  modified  instruction  is  frivolous. 
We  do  not  think  it  possible  that  appellant  could  have  been 
prejudiced  by  that  modification. 

Appellant's  fifth  instruction  was  properly  refused,  because 
it  assumes  that  if  appellee  took  the  tobacco  of  appellant 
without  authority  of  appellant,  then  he  can  not  recover, 
which  we  have  seen  is  not  the  law. 

It  is  urged,  as  an  additional  objection,  that  the  circuit 
court  erred  in  refusing  to  allow  appellant  to  show  that  appel- 
lee, for  several  years  prior  to  the  alleged  accident,  had  been 
an  habitual  drunkard.  In  this  we  see  no  error.  There  was 
no  offer  to  prove  that  appellee's  eyes  were  affected  from  intem- 
perance instead  of  from  the  explosion.  The  fact  that  he  was 
an  habitual  drunkard,  if  such  was  the  fact,  in  nowise  impaired 
his  legal  right  to  recover  for  personal  injuries. 

Complaint  is  also  made  that  the  court  refused  to  compel 
appellee  to  submit  his  eyes  to  the  examination  of  a  physician 
in  the  presence  of  the  jury.  There  was  no  error  in  this. 
The  court  had  no  power  to  make  or  enforce  such  an  order. 

On  the  whole  we  perceive  no  error  in  the  record,  and  the 
judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Emma  E.  Warrick  et  al. 

v. 

Charles  S.  Hull. 

Filed  at  Springfield  March  28,  1882. 

1.  Powee  OF  sale — waiver  by  filing  cross-bill  to  foreclose.  "Where,  on 
bill  to  enjoin  the  executor  of  a  mortgagee  from  making  sale  of  mortgaged 
premises  under  a  power  of  sale  in  the  mortgage,  the  executor  files  a  cross-bill 
to  foreclose  the  mortgage,  this  may  be  treated  as  a  waiver  of  any  purpose  to 
proceed  under  the  power. 

2.  Witness — competency — against  one  defending  in  a  representative 
capacity.  On  bill  by  the  wife  of  a  mortgagor  against  the  executor  of  the 
deceased  mortgagee,  to  enjoin  the  sale  of  the  premises  under  a  power  in  the 
mortgage,  neither  the  Complainant  nor  her  husband  is  a  competent  witness 
to  show  that  she  never  in  fact  acknowledged  the  mortgage  purporting  to 
release  her  homestead. 

3.  Acknowledgment — evidence  to  overcome  certificate.  The  certificate 
of  an  officer  authorized  by  law  to  take  acknowledgments  of  deeds,  mortgages 
or  other  instruments,  is  prima  facie  evidence  of  such  acknowledgment  by 
the  persons  purporting  to  be  the  makers  of  such  instruments,  and  is  to  be 
regarded  as  having  great  and  controlling  weight  until  it  is  overcome  by  clear, 
convincing  and  satisfactory  proof.  The  testimony  of  the  grantor  alone  is 
not  sufficient  to  overcome  the  certificate. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Macon  county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  H.  Pasco,  for  the  appellants. 

Messrs.  Koby,  Outen  &  Vail,  for  the  appellee. 

Per  Curiam:  On  the  3d  day  of  March,  1876,  Silas  E. 
Warrick  was  the  owner  in  fee  of  an  eighty-acre  tract  of  land, 
upon  which  he  then  resided  with  his  family,  consisting  of  a 
wife  and  children,  as  their  homestead,  and  where  he  still 
resides  with  them.  Being  indebted  to  John  W.  Hull  for  bor- 
rowed money,    Silas  E.  Warrick,  on  the  3d  day  of  March, 
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1876,  executed  and  delivered  to  Hull  his  promissory  note  for 
the  sum  of  $1500,  payable  two  years  after  date,  with  interest 
at  the  rate  of  ten  per  cent  per  annum,  payable  annually,  and 
undertook  to  secure  the  same  by  mortgage  on  the  land  on 
which  he  resided  as  his  homestead,  which  mortgage  contained 
the  usual  power  of  sale  in  case  default  should  be  made 
in  the  payment  of  the  note  and  interest.  The  mortgage 
appeared  to  be  signed  and  regularly  acknowledged  by  Silas 
E.  "Warrick,  and  Emma,  his  wife,  and  was  recorded  in  the 
proper  office  in  the  county  where  the  land  is  situated.  After 
the  death  of  John  W.  Hull,  and  after  the  note  secured  by  the 
mortgage  had  become  due,  and  default  had  been  made  in  the 
payment  of  the  note  and  interest,  Charles  S.  Hull,  executor 
of  the  estate  of  John  W.  Hull,  deceased,  advertised  the  land 
for  sale  under  the  power  contained  in  the  mortgage.  The 
original  bill  in  this  case  was  then  filed  by  Emma  E.  Warrick, 
wife  of  the  mortgagor,  to  enjoin  the  proposed  sale  of  the 
property.  Two  grounds  are  set  forth  in  the  bill  as  the  basis 
of  the  relief  asked  :  First,  that  Charles  S.  Hull,  as  executor  of 
the  estate  of  John  W.  Hull,  could  not  rightfully  make  any  sale 
of  the  property  under  the  power  contained  in  the  mortgage ; 
and  second,  that  she  had  never  acknowledged  the  mortgage 
as  required  by  the  statute  in  order  to  release  her  homestead 
in  the  premises,  and  as  to  her  homestead  the  deed  was 
inoperative.  After  filing  his  answer  to  the  original  bill,  the 
executor  filed  a  cross-bill,  making  the  original  complainants 
defendants  thereto,  praying  to  have  the  mortgage  foreclosed. 
The  cause  was  heard  on  the  original  and  cross-bills,  the 
answers  of  the  respective  defendants  thereto,  and  the  proofs, 
and  the  circuit  court  dismissed  the  original  bill  and  decreed 
a  foreclosure  of  the  mortgage  on  the  executor's  cross-bill. 
That  decree  was  affirmed  in  the  Appellate  Court,  and  now 
the  original  complainants,  and  who  were  made  defendants  to 
the  cross-bill,  bring  the  whole  case  before  this  court  on 
appeal. 
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One  point  made  by  the  parties  appealing  is,  it  was  error  in 
the  circuit  court  to  dismiss  their  original  bill.  Since  the 
executor  has  filed  his  cross-bill  to  foreclose  the  mortgage, 
that  part  of  the  original  bill  which  asked  to  have  the  proposed 
sale  under  the  power  contained  in  the  mortgage  enjoined 
because  the  executor  could  not  rightfully  execute  the  power, 
is  not  a  matter  of  any  consequence.  The  filing  of  the  cross- 
bill may  be  treated  as  a  waiver  of  any  purpose  to  make  a 
sale  of  the  property  under  the  power  contained  in  the  mort- 
gage. The  other  relief  asked  by  the  original  bill  is  the  same 
as  the  defence  to  the  cross-bill.  The  question  whether  the 
wife  of  the  mortgagor  acknowledged  the  mortgage  before  an 
officer,  so  as  to  release  her  right  of  homestead  in  the  prem- 
ises, may  be  considered  as  arising  either  on  the  original  bill, 
or  on  the  defence  to  the  cross-bill. 

On  the  hearing  of  the  cause,  the  court,  over  the  objection 
of  the  executor,  permitted  the  mortgagor  and  his  wife  to  tes- 
tify touching  the  wife's  acknowledgment  of  the  mortgage. 
Under  the  decision  in  Crane  v.  Crane,  81  111.  165,  this  was 
improper.  The  mortgagee  was  dead,  and  the  adverse  party  to 
the  witnesses  testifying  was  his  executor,  defending  in  that 
capacity.  The  statute  absolutely  forbids  them  to  become 
witnesses  on  their  own  motion,  and  on  their  own  behalf,  in 
such  cases.  No  state  of  case  existed  that  made  their  testi- 
mony competent,  under  any  exception  to  the  disqualifying 
section  of  the  statute. 

The  only  remaining  question  is,  whether  the  wife  of  the 
mortgagor  acknowledged  the  mortgage  before  a  proper  officer, 
that  being  indispensable  under  the  statute  to  the  release  of 
her  right  of  homestead,  unless  the  possession  of  the  premises 
be  abandoned  or  surrendered  to  the  grantee.  It  has  always 
been  held  the  certificate  of  an  officer  authorized  by  law  to 
take  acknowledgments  to  a  deed,  mortgage  or  other  instru- 
ment, is  prima  facie  evidence  of  such  acknowledgment  by 
the  makers  of  such  instruments,  and  it  is  to  be  regarded  as 
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having  great  and  controlling  weight  until .  it  is  overcome  by 
clear,  convincing  and  satisfactory  proof.  The  testimony  of 
the  grantor  alone  is  not  regarded  as  sufficient  to  overcome 
the  certificate  of  the  officer  certifying  such  acknowledgment. 
Something  more  is  required.  In  this  case  the  officer  that 
certified  the  acknowledgment  of  the  wife  of  the  mortgagor  is 
dead,  and,  as  has  been  seen,  by  a  statutory  rule  of  evidence, 
neither  the  mortgagor  nor  his  wife  can  be  a  witness  in  his  or 
her  own  behalf,  over  the  objection  of  the  executor  defending. 
Excluding,  then,  as  must  be  done,  the  testimony  of  the 
mortgagor  and  his  wife,  there  remains  only  the  testimony  of 
one  witness  to  impeach  the  integrity  of  the  certificate  of 
acknowledgment  made  by  the  officer.  That,  in  the  opinion 
of  a  majority  of  the  court,  is  not  sufficient  to  invalidate  the 
acknowledgment.  In  taking  acknowledgments  of  deeds, 
mortgages  and  other  instruments,  an  officer  acts  under  the 
sanction  of  his  official  oath,  and  his  certificate  of  official  acts, 
required  by  law  to  be  made,  ought  to  be  regarded  as  of  as 
high  a  grade  of  evidence  as  testimony  given  under  oath. 
The  officer  acting  in  this  case  has  since  died.  Although 
deprived  of  the  testimony  of  the  officer  on  the  witness  stand, 
there  remains  the  presumption  that  will  always  be  indulged 
as  to  the  certainty  of  an  officer's  acts  done  in  the  capacity  in 
which  he  is  serving.  After  his  death  his  certificates  of 
official  acts  must  be  heard  to  speak  for  him,  otherwise  there 
would  be  no  security  for  titles  acquired  under  instruments 
required  by  law  to  be  acknowledged  before  such  officers. 
Treating  the  certificate  of  the  officer  in  this  case  since  his 
death  as  certainly  equivalent  to  the  testimony  of  one  living 
witness,  the  evidence  would  seem  to  be  equally  balanced  on 
the  question  of  the  wife's  acknowledgment  of  the  mortgage. 
The  rule  on  this  question,  as  stated  in  Marston  v.  Brittenham, 
76  111.  611,  is,  "to  impeach  a  certificate,  the  evidence  should 
do  more  than  produce  a  mere  preponderance  against  its 
integrity  in  the  balancing  of  probabilities, — it  should,  by  its 
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completeness  and  reliable  character,  fully  and  clearly  satisfy 
the  court  that  the  certificate  is  untrue  and  fraudulent." 
The  evidence  in  this  record,  fully  considered,  falls  short  of 
producing  such  an  effect  on  the  minds  of  a  majority  of  the 
court,  and  the  judgment  of  the  Appellate  Court  must  be 
affirmed. 

Judgment  affirmed. 


Caroline  Benneson  et  al. 

v. 

Jonas  B.  Aiken. 

Filed  at  Springfield  March  28,  1882. 

1.  Deliveey  of  a  deed.  A  deed  may  be  delivered,  although  not 
actually  passed  over  from  the  hands  of  the  grantor  to  the  hands  of  the 
grantee.  No  particular  form  is  necessary  to  constitute  a  delivery.  It  may 
be  by  acts  without  words,  or  by  words  without  acts,  or  by  both.  Anything 
manifesting  the  intention  of  the  parties  that  it  shall  presently  become  opera- 
tive and  effectual,  constitutes  a  sufficient  delivery. 

2.  Where  a  deed  was  made  and  acknowledged  by  a  husband  and  wife,  for 
lands  of  the  wife,  and  placed  by  the  wife  in  the  husband's  hands,  leaving 
him  to  determine  when,  if  ever,  it  should  be  delivered,  and  he  failed  to  exer- 
cise that  discretion  in  his  wife's  lifetime,  and  the  wife,  after  the  date  of  the 
deed,  built  a  large  house  on  the  premises,  in  which  she  and  her  husband 
resided  until  her  death,  after  which  he  passed  over  the  deed  to  the  grantee: 
Held,  that  the  deed  never  took  effect  for  want  of  delivery  in  the  lifetime  of 
the  wife,  and  that  upon  her  death  his  authority  to  deliver  was  revoked. 

3.  Conveyance — inuring  of  after  acquired  title.  A  quitclaim  deed  of 
a  party  to  land  without  any  covenants  of  warranty,  will  not  pass  an  after 
acquired  title  by  the  grantor. 

Writ  of  Error  to  the  Circuit  Court  of  Adams  county;  the 
Hon.  S.  P.  Shope,  Judge,  presiding. 

Mr.  William  H.  Benneson,  for  the  plaintiffs  in  error : 
When  a  grantor  makes  an  absolute  delivery  of  a  deed  to  a 
stranger  for  the  use  of  the  grantee,  parting  with  all  control 


1882.]  Benneson  et  al.  v.  Aiken.  285 

Brief  for  the  Defendant  in  Error.     Opinion  of  the  Court. 

over  it,  and  the  deed  is  beneficial  on  its  face  to  the  grantee, 
an  acceptance  by  the  grantee  will  be  presumed.  Wiggins  v. 
Lask,  12  111.  132 ;  Union  Mutual  Ins.  Co.  et  al.  v.  Campbell, 
95  id.  267;  Rivard  et  al.  v.  Walker  et  al.  33  id.  413.  And 
further,  as  to  delivery  of  deeds,  see  Bryan  et  al.  v.  Wash  et  al. 

2  Gilm.  557;  Souverbye  v.  Arden,  1  Johns.  Ch.  256;  Master- 
son  et  al.  v.  Cheek  et  al.  23  111.  72 ;  Morrison  v.  Riley,  22  id. 
610;  Rawson  v.  Fox  et  al.  65  id.  200. 

Messrs.  Marsh  &  McFadon,  for  the  defendant  in  error : 
Under  the  law  in  force  in  1866,  to  make  a  wife's  convey- 
ance of  her  real  estate  valid,  her  husband  was  required  to  join 
with  her  in  its  execution  and  delivery. 

The  date  of  the  delivery  of  a  deed  is  its  true  date,  no  mat- 
ter when  it  bears  date  or  was  acknowledged.  Bryan  v.  Wash 
et  al.  2  Gilm.  557;  Whitman  et  al.  v.  Henneberry,  73  111.  114; 
Whittaker  v.  Miller,  83  id.  381 ;  Blake  v.  Fash,  44  id.  305 ; 

3  Washburn  on  Eeal  Prop.  (3d  ed.)  257,  sec.  23.  And  see, 
also,  upon  the  question  of  delivery,  Bryan  v.  Wash,  2  Gilm. 
565  ;  Wiggins  v.  Busk,  12  111.  135  ;  Union  Mutual  Ins.  Co.  v. 
Campbell,  95  id.  281;  Herbert  etui.  v.  Herbert,  Breese,  359; 
Schoenberger's  Executors  v.  Zook,  34  Pa.  St.  28 ;  Jackson  v. 
Cleveland,  15  Mich.  10;   Gold  v.  Day,  94  U.  S.  412. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

While  the  record  in  this  case  is  somewhat  voluminous,  yet 
the  principal,  and  indeed  the  only,  question  of  any  import- 
ance is,  whether  a  certain  deed,  made  May  16,  1866,  by 
Charles  A.  Savage,  and  Elvey  W.  Savage,  his  wife,  purport- 
ing to  convey  the  premises  in  question  to  Anna  Wells,  was 
delivered. 

It  appears  that  Charles  A.  Savage  married  Elvey  Wells  in 
1843.  Levi  Wells,  the  father  of  Mrs.  Savage,  died  in  1859, 
intestate,  leaving  Anna  Wells,  his  widow,  and  three  daughters, 
Caroline  Benneson,   Ann  E.  Keeler,  and   Elvey  Savage,   as 
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his  only  heirs.  At  the  time  of  his  death  Levi  Wells  owned 
in  fee  160  acres  of  land  adjoining  the  corporate  limits  of  the 
city  of  Quincy.  In  December,  1859,  the  three  daughters  of 
the  deceased,  by  quitclaim  deed,  partitioned  the  quarter- 
section  of  land  among  themselves.  The  premises  described 
in  the  deed  of  May  16,  1866,  is  that  portion  of  the  quarter 
which  fell  to  Elvey  Savage  in  the  division.  Charles  A.  Savage 
failed  in  1857,  and  has  remained  insolvent  since  that  time. 
In  1861  he  conveyed,  by  quitclaim  deed,  his  wife  not  joining 
in  the  deed,  the  premises  to  Anna  Wells.  On  the  16th  day  of 
May,  1866,  Savage  and  his  wife  executed  and  acknowledged 
a  deed  purporting  to  convey  the  premises  to  Anna  Wells. 
Elvey  Savage  never  had  any  children,  and  on  the  19th  day 
of  July,  1873,  she  died  intestate.  If  the  deed  of  May  16, 
1866,  was  delivered,  of  course  she  at  the  time  of  her  death 
had  no  interest  in  the  premises.  If  it  was  not  delivered, 
then  she  died  seized  of  the  premises,  and  her  husband  inher- 
ited one-half  of  the  same,  which  was  liable  to  be  reached  by 
the  bill  filed  by  complainant.  It  is  not  claimed  that  there 
was  any  actual  delivery  of  the  deed  to  Anna  W'ells  before 
the  death  of  Elvey  Savage.  Indeed,  the  proof  shows  that  she 
had  no  knowledge  of  the  existence  of  the  deed  until  after  her 
daughter's  death. 

After  the  deed  was  signed  and  acknowledged  by  Savage 
and  his  wife,  Savage  took  the  instrument  and  placed  it  in  a 
safe  in  his  office  in  Quincy,  where  it  remained  until  after  the 
death  of  his  wife.  Mr.  Savage,  in  his  evidence,  testified  that 
the  delivery  of  the  instrument,  and  the  time  when  the  delivery 
should  be  made,  were  left  entirely  with  him.  On  his  re-direct 
examination  he  testified  as  follows  : 

Int.  1.  "In  your  cross-examination  something  has  been 
said  of  conversations  in  connection  with  that  deed  of  1866. 
If  Mrs.  Elvey  Savage  attached  any  conditions  or  gave  you 
any  directions  as  to  when  that  deed  should  be  delivered  or 
become  her  deed,  except  so  far  as  it  was  left  optional  with 
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you  to  determine,  please  state  what  directions  or  conditions 
she  did  attach  or  make  about  the  delivery  of  the  deed. " 

A.     "She  never  left  any  directions." 

Int.  2.  "Then  I  understand,  at  all  times  prior  to  her 
death,  and  after  she  signed  that  deed,  you  had,  with  her 
consent,  the  full  power  to  determine  when,  if  ever,  that  deed 
should  be  delivered." 

A.     "I  did." 

These  are  the  leading  circumstances  under  which  the  deed 
was  signed  by  Savage  and  his  wife,  and  placed  in  the  posses- 
sion of  Savage,  and  it  is  contended  that  as  Savage  had  no 
interest  in  the  land,  it  being  the  sole  property  of  the  wife,  he 
is  to  be  regarded  in  the  transaction  as  a  stranger,  and  where 
a  grantor  places  a  deed  in  the  hands  of  a  stranger,  with 
directions  to  deliver  the  same  at  his  pleasure  to  the  grantee 
(the  deed  being  beneficial  to  the  grantee  on  its  face),  it  is  a 
good  delivery.  A  delivery  is  essential  to  the  validity  of  every 
deed,  but  a  deed  may  be  delivered,  although  not  actually 
passed  over  from  the  hands  of  the  grantor  to  the  hands  of 
the  grantee.  Such  being  the  case,  it  is  often  a  question  of 
much  difficulty  to  determine  whether  a  deed  has  been  deliv- 
ered or  not.  In  Bryan  v.  Wash,  2  Gilm.  557,  it  was  held 
that  no  particular  form  is  necessary  to  constitute  a  delivery. 
It  may  be  by  acts  without  words,  or  by  words  without  acts, 
or  by  both.  Anything  which  clearly  manifests  the  intention 
of  the  grantor  and  the  person  to  whom  it  is  delivered,  that 
the  deed  shall  presently  become  operative  and  effectual,  that 
the  grantor  loses  all  control  over  it,  and  that  by  it  the 
grantee  is  to  become  possessed  of  the  estate,  constitutes  a 
sufficient  delivery. 

There  is  no  evidence  in  this  record  that  it  was  intended  by 
the  grantors  in  the  deed  that  it  should  become  operative,  and 
vest  the  title  in  the  premises  in  the  grantee  named  in  the 
deed.  Mrs.  Savage,  the  owner  of  the  fee,  according  to  the 
evidence,  left  it  to  the  discretion  of  her  husband  to  determine 
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when,  if  ever,  the  deed  should  be  delivered,  and  as  he  failed 
to  exercise  that  discretion  until  1873,  after  the  death  of  his 
wife,  his  act  was  then  a  nullity.  The  conduct  and  acts  of 
Mrs.  Savage  and  her  husband  after  the  deed  was  made,  which 
are  proper  to  be  considered,  seem  to  establish  beyond  a  doubt 
that  there  was  no  intention  on  their  part  to  part  with  the  title 
to  the  premises.  In  1866  and  1867  a  large  house  was  erected 
on  the  premises  by  Mrs.  Savage.  She  and  her  husband 
moved  into  this  house  and  occupied  it,  exercising  all  the  acts 
of  ownership  over  the  property  after  the  deed  was  made  as 
before,  and  this  continued  until  the  death  of  Mrs.  Savage. 
These  acts  are  inconsistent  with  the  theory  that  Mrs.  Savage 
intended  that  the  deed  of  May,  1866,  should  be  regarded  as 
a  conveyance  of  the  property  from  the  time  she  signed  and 
acknowledged  the  instrument  and  placed  it  in  her  husband's 
hands.  It  is,  perhaps,  true  that  the  presumption  is,  in  the 
absence  of  proof,  that  a  deed  is  delivered  at  its  date ;  but 
that  presumption  can  have  no  bearing  here,  as  the  evidence 
shows  that  the  deed  was  not  delivered  until  after  the  death 
of  Mrs.  Savage,  when  a  delivery  could  bind  no  one.  Had 
this  deed  been  delivered  to  Mr.  Savage  to  hold  for  the  benefit 
of  the  grantee,  and  to  be  passed  over  to  her  at  some  definite 
time,  the  title  to  the  land  would  no  doubt  have  passed ;  but 
such  was  not  the  case.  The  deed  was  placed  in  the  hands 
of  Savage,  with  power  in  him  to  determine  when,  if  ever,  it 
should  be  delivered.  This  power  he  never  exercised  until  it 
was  revoked  by  the  death  of  his  wife,  and  no  title  passed  by 
the  instrument. 

There  is  another  view  that  may  be  taken  of  the  transac- 
tion. Mrs.  Savage  could  not  convey  the  land  unless  her 
husband  joined  in  the  execution  and  delivery  of  a  deed  of 
conveyance.  He  and  his  wife  were  joint  grantors.  The  pos- 
session of  the  deed  after  it  was  made  out  was  a  joint  posses- 
sion. Under  such  circumstances  no  title  could  pass,  for  the 
reason  that  the  grantors  retained  the  custody  and  possession 
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of  the  instrument.  If  a  man  signs  and  acknowledges  a  deed, 
but  makes  no  delivery,  merely  retains  it  in  his  possession 
until  his  death,  when  it  is  found  among  his  papers,  no  one 
would  pretend  that  such  an  instrument  would  pass  title,  and 
yet  there  is  no  substantial  difference  between  such  a  transac- 
tion and  the  one  under  consideration. 

It  is  also  claimed  that  the  title  which  Savage  inherited 
upon  the  death  of  his  wife  inured  to  Anna  Wells,  under  a 
deed  he  had  made  to  her  in  1861.  The  deed  he  made  in 
1861  was  a  mere  quitclaim  deed,  containing  no  covenants 
whatever,  and. under  the  ruling  of  this  court  in  Holbrook  v. 
Debo,  99  111.  372,  a  subsequently  acquired  title  would  not 
pass  to  the  grantee. 

Some  minor  objections  have  been  made  to  the  rulings  of 
the  court,  but  we  see  no  merit  in  them. 

The  decree  of  the  circuit  court  is  correct,  and  it  will  be 
affirmed. 

Decree  affirmed. 


Richard  M.  Longfellow 

v. 
Henry  Y.  Moore  et  al. 

Filed  at  Springfield  March  28,  1882. 

1.  Contract — can  not  rest  partly  in  writing  and  partly  in  parol.  A 
contract  can  not  rest  partly  in  writing  and  partly  by  verbal  understanding 
between  the  parties.  Hence,  all  prior  propositions  and  negotiations  are 
superseded  by  the  written  contract.  If  any  material  portion  of  the  agree- 
ment is  omitted,  a  bill  may  be  filed  to  correct  the  same. 

2.  Same — party  must  elect  to  purchase  within  the  time  prescribed. 
Where,  by  a  written  agreement,  one  has  the  option  to  purchase  land  by  a 
day  named,  on  certain  terms,  by  declaring  his  intention  so  to  do,  by'  written 
notice,  within  the  time  specified,  and  fails  to  elect  to  purchase  within  the 
time,  the  owner  is  not  bound  to  sell  to  him,  and  may  impose  such  new  terms 
as  he  chooses,  and  if  the  other  party  does  not  accept  such  new  terms  within 
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the  time  fixed,  but  simply  expresses  a  willingness  to  buy  at  a  reduction  of 
interest  in  the  deferred  payment,  he  can  not,  after  the  time  extended,  enforce 
the  contract,  or  offer  to  sell  to  him,  without  showing  an  equitable  excuse  for 
the  delay. 

3.  Same — estoppel — by  agreement  to  extend  time  of  performance.  A 
party  who  agrees  to  extend  the  time  for  the  performance  of  a  contract,  and 
puts  the  other  party  off  his  guard,  will  be  estopped  from  taking  advantage  of 
its  non-performance  in  the  time  first  agreed  on.  The  other  party  will  have 
the  extended  time  in  which  to  perform. 

4.  Tender — sufficiency — not  good  when  too  late.  After  the  time  has 
passed  within  which  one  is  allowed  the  privilege  of  electing  to  purchase  land 
on  certain  terms,  a  tender  and  offer  to  perform  comes  too  late;  and  when 
the  contract  is,  that  on  the  first  payment  being  made  a  conveyance  is  to  be 
given  the  purchaser,  who  is  there  to  give  notes  secured  by  mortgage  on  the 
land,  a  tender  of  the  cash  payment,  without  the  notes  and  mortgage,  is 
unavailing  towards  procuring  a  specific  performance. 

5.  Mortgage — satisfaction.  Where  a  mortgagor  of  premises  conveys 
the  same  to  the  holder  of  the  notes  secured  in  discharge  of  his  indebtedness, 
and  takes  a  lease  from  his  grantee,  and  a  contract  giving  him  the  privilege  of 
purchasing  the  land  in  a  certain  time  on  certain  terms,  the  original  mortgage 
will  be  satisfied,  and  can  not  be  invoked  by  the  mortgagor  on  a  bill  to  enforce 
specific  performance  of  the  contract  to  sell. 

Appeal  from  the  Circuit  Court  of  Piatt  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  in  the  circuit  court  of  Piatt 
county  by  the  appellant,  seeking  to  have  a  deed  executed  by 
him  and  his  wife  to  appellee  Henry  Y.  Moore,  for  the  land  in 
controversy,  declared  a  mortgage.  The  bill  recites  the  pur- 
chase by  Longfellow  of  the  lands  of  Isaac  Williams  for  $9000, 
payment  of  $2000  cash,  and  the  execution  of  three  notes, 
each  $2333.33,  due,  respectively,  in  one,  two  and  three  years 
from  the  date,  February  20,  1875,  and  the  execution  of  a 
mortgage  by  Longfellow  to  secure  the  notes ;  recites  the 
purchase  of  the  notes  by  appellee  H.  Y.  Moore,  and  the 
recovery  of  a  judgment  for  $5669.21  at  the  September 
term,  1878,  of  the  Piatt  circuit  court,  by  Moore  against 
Longfellow,  upon  the  two  notes  due  in  two  and  three  years  ; 
alleges  that  on  October  8,  1878,  appellant,  and  appellee  H. 
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V.  Moore,  made  a  verbal  agreement,  to  the  effect  that  in  lieu 
of  said  judgment  and  the  other  note  not  due,  appellant  was 
to  pay  Moore  $8500,  as  follows:  $1000  February  20,  1879, 
$1600  one  year  thereafter,  $2000  two  years  thereafter,  and 
the  balance,  $3900,  in  three  years  thereafter;  that  to  secure 
these  sums  of  money  appellant  and  wife  were  to  convey  the 
lands  to  Moore,  upon  the  payment  of  $1000,  on  February  20, 
1879,  Moore  was  to  reconvey  to  Longfellow,  and  Longfellow 
was  then  to  make  Moore  a  mortgage  to  secure  the  payment 
of  said  sums  of  money ;  alleges  the  extension  of  time  upon 
each  of  said  payments  one  year,  about  the  20th  of  February, 
1879 ;  alleges  that  in  consideration  of  the  extension  of  time 
for  the  payment  of  said  sums,  an  agreement  of  Longfellow 
to  pay  Moore  rent  instead  of  interest,  the  rent  to  be  $700 ; 
alleges  the  lands,  when  purchased  by  Longfellow,  were  wild, 
and  the  expenditure  of  about  $2000  in  improving  the  same ; 
the  tender  of  $1000  to  Moore,  February  20,  1880,  and 
Moore's  refusal  to  accept  it,  and  brings  the  money  into 
court ;  the  making  of  a  lease  by  Moore  to  Longfellow  for  the 
premises  at  the  time  of  the  making  of  the  agreement  for  exten- 
sion of  time,  and  the  commencement  of  an  action  of  forcible 
detainer  to  recover  the  possession  of  the  premises.  The  bill 
then  prays  that  the  deed  from  appellant  and  wife  be  declared 
a  mortgage,  that  Moore  be  required  to  accept  the  $1000  ten- 
dered, and  that  appellant  be  permitted  to  execute  notes  and 
mortgage  to  Moore  to  secure  the  balance  of  the  purchase 
money,  and  a  general  prayer  for  relief. 

The  answer  of  Moore  admits  the  purchase  alleged  in  the 
bill,  by  appellant  from  Williams,  the  making  of  the  notes 
and  mortgage,  as  alleged  in  the  bill,  by  Longfellow  to 
Williams,  and  the  purchase  of  the  notes  by  him,  and  alleges 
the  assignment  of  the  mortgage  by  Williams  to  him,  and  the 
recording  thereof ;  admits  the  recovery  of  the  judgment-,  as 
alleged,  upon  the  two  notes  maturing  in  two  and  three  years  ; 
denies  the  making  of  the  agreement  alleged  by  said  bill  to 
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have  been  made  October  8,  1878,  at  that  or  any  other  time; 
admits  the  making  of  the  deed  by  Longfellow  and  wife  to 
him,  but  denies  that  it  was  made  as  a  security,  and  alleges 
he  took  by  the  deed  absolute  title  in  fee ;  denies  the  exten- 
sion of  time  upon  terms  as  alleged  in  the  bill ;  denies  in 
consideration  of  the  payment  of  rent  in  lieu  of  interest  the 
time  was  extended. 

The  answer  avers,  that  in  consideration  of  the  surrender 
to  appellant  or  cancellation  of  the  note  maturing  four  years 
after  date,  the  satisfaction  of  the  said  judgment,  and  the 
payment  of  the  costs  of  said  judgment,  the  appellant  agreed 
that  he  and  his  wife  would  convey  said  lands  to  Moore  in  fee 
simple;  avers 'the  surrender  or  cancellation  of  said  note,  the 
satisfaction  of  the  judgment,  in  these  words :  "This  judg- 
ment settled  by  conveyance  of  NJ  sec.  32,  T.  18,  K.  6,  Nov. 
7th,  '78.  Henry  V.  Moore;"  and  the  payment  of  the  costs, 
and  the  making,  on  the  same  day,  of  the  deed  by  appellant 
and  wife,  and  the  filing  of  deed  for  record  on  same  day ; 
avers  verbal  notice  by  appellant  to  Moore  of  his  inability  to 
comply  with  said  agreement  in  the  payment  of  the  $1000, 
and  agreement  to  extend  time,  the  lease  of  the  land  for  the 
cropping  season  of  1879  to  appellant  by  Moore,  and  avers 
there  was  no  consideration  for  the  agreement  to  extend  the 
time ;  avers  that  some  time  after,  appellant  requested  Moore 
to  furnish  material  to  build  a  fence,  which  he  did;  avers 
the  surrender  by  Longfellow  to  Moore  of  the  agreement, 
and,  in  consequence  of  legislation  abolishing  the  power  of 
sale  in  trust  deeds,  and  the  reduction  of  the  rate  of  interest  to 
eight  per  cent,  an  agreement  on  the  part  of  Moore  to  make  a 
deed  for  the  lands  to  appellant,  and  on  the  part  of  the  appel- 
lant to  execute  notes,  as  provided  in  the  said  agreement, 
secured  by  trust  deed  to  Moore  previous  to  July  1,  1879,  the 
time  said  laws  would  go  into  effect,  the  first  of  said  notes, 
however,  was  to  cover  the  costs  of  said  fence,  as  well  as  the 
$1000  payment  on  the  land ;  avers  the  making  of  the  deed 
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by  Moore  and  wife  in  pursuance  of  said  last  agreement,  and 
the  refusal  of  appellant  to  make  the  notes  or  the  trust  deed ; 
pleads  the  Statute  of  Frauds  and  Perjuries. 

Messrs.  Beason  &  Blinn,  and  Mr.  Albert  Emerson,  for 
the  appellant : 

The  deed,  though  absolute  on  its  face,  is  but  a  mortgage 
securing  the  indebtedness  due  from  Longfellow  to  Moore,  and 
this  is  so  whether  the  defeasance  signed  by  Moore  embodies 
the  true  agreement  or  not.  The  deed  and  defeasance  bear 
the  same  date,  were  executed  at  the  same  time  and  in  pur- 
suance of  the  same  agreement,  and  the  consideration  in  the 
deed  is  the  same  Moore  claimed  was  owing  him.  Miller  v. 
Thomas  et  al.  14  111.  428  iPreschbaker  v.  Feaman,  32  id.  481  ; 
Harbison  v.  Houghton,  41  id.  523 ;  Clark  v.  Finlon,  90  id. 
246. 

If  once  a  mortgage,  it  must  ever  bear  that  character,  and 
Longfellow  would  have  a  right  of  redemption.  But  if  it  was 
no  security,  but  an  agreement  to  resell,  time  is  not  made  of 
the  essence  of  the  contract,  and  no  forfeiture  had  been 
declared  before  the  time  of  payment  was  extended.  Long- 
fellow did  tender  the  $1000  and  cost  of  fence,  with  interest 
thereon,  within  the  time  extended.  It  thereupon  became  the 
duty  of  Moore  to  accept  the  money  and  reconvey  the  land, 
as  he  had  agreed  to  do,  and  the  court  below  should  have  so 
decreed,  and  made  the  injunction  perpetual. 

Mr.  S.  B.  Beed,  for  the  appellees : 

At  the  time  the  deed  was  made  to  Moore,  the  obliga- 
tions of  the  parties  were  put  in  writing,  as  evidenced  in  the 
written  agreement,  and  it  will  be  conclusively  presumed  that 
the  entire  contract  of  the  parties  was  embraced  in  the  writing. 
1  Greenleaf  on  Evidence,  sec.  275  ;  Lane  v.  Sharp,  3  Scam. 
566 ;  Magee  v.  Hutchinson,  2  Gilm.  266  ;  Kimball  v.  Custer, 
73  111.  389 ;  Merchants'  Ins.  Co.  v.  Morrison,  62  id.  242. 
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While  a  deed,  absolute  in  form,  may  be  shown  to  be  a 
mortgage,  yet  the  party  making  the  allegation  is  always 
required  to  make  strict  proof,  and  slight  and  unsatisfactory 
evidence  will  not  suffice  to  change  a  transaction  given  by  the 
parties  all  the  forms  of  a  deliberate  bargain  and  sale.  Smith 
v.  Cremer,  71  111.  186;  Sharp  v.  Smitherman,  85  id:  153; 
Remington  v.  Campbell,  60  id.  516. 

To  change  the  character  of  the  deed,  it  must  be  clearly 
proven  that  it  was  made  to  secure  a  debt.  Lendauer  v.  Cum- 
mings,  57  111.  200 ;  Price  et  al.  v.  Karnes,  59  id.  277. 

It  is  trUe  that  Moore  agreed  to  extend  the  time  of  payment 
one  year,  but  it  was  upon  certain  terms,  which  appellant 
never  performed.  He  contends  by  his  bill  it  was  extended 
upon  a  certain  agreement  or  terms,  which  the  evidence  fails 
to  show.  The  allegations  and  proofs  must  correspond.  Ho- 
sier v.  Norton,  83  111.  519. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

From  all  of  the  evidence  in  the  case  we  are  compelled  to 
conclude  that  the  written  agreement  signed  by  appellee  and 
accepted  by  appellant  was  the  agreement  of  the  parties.  It 
is  one  of  the  most  familiar  rules  to  the  profession  that  a  con- 
tract can  not  rest  partly  in  writing  and  partly  by  verbal 
understanding  between  the  parties,  hence  all  prior  proposi- 
tions and  negotiations  are  superseded  by  the  written  contract. 
If  in  its  preparation  any  material  portion  of  the  agreement  is 
omitted,  a  bill  may  be  filed  to  correct  the  agreement ;  but 
there  is  no  such  mistake  alleged  or  attempted  to  be  shown  in 
this  case.  We  must  therefore  receive  the  written  agreement 
signed  by  appellee  as  the  agreement  of  the  parties. 

The  principles  of  estoppel  would  not  permit  appellee  to 
throw  appellant  off  of  his  guard,  and  thus  obtain  an  inequit- 
able advantage,  by  agreeing  to  extend  the  time  for  appellant 
to  perform  the  contract,  and  then  insist  on  it  as  it  was  writ- 
ten,   and  the   evidence  in   this   case   shows    that    time  was 
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extended  one  year  on  all  of  the  payments,  and  appellee  is 
estopped  from  insisting  on  a  performance  at  the  times  speci- 
fied in  the  agreement.  Appellant  therefore  had  the  extended 
time  within  which  to  perform  his  part  of  the  agreement, 
but  this  verbal  agreement  made  no  other  change  in  the  writ- 
ten agreement  than  the  time  for  its  performance.  Appellee 
so  understood  it  when  he  had  the  papers  prepared  for  execu- 
tion according  to  the  extended  time.  So  did  appellant  when 
he  demanded  a  performance  of  the  agreement. 

According  to  the  terms  of  the  written  agreement,  appellant 
had  until  the  20th  day  of  February,  1879,  to  purchase  on 
the  terms  specified,  but  if  he  determined  to  so  purchase,  the 
agreement,  in  terms,  required  him  to  declare  such  intention 
by  notice  in  writing,  and  the  written  agreement  required 
appellant  to  make  his  election,  and  to  give  the  written  notice 
of  his  intention  to  purchase,  by  the  20th  of  February,  1879. 
But  he  never  did  give  such  a  notice.  He,  in  July,  1879,  ver- 
bally demanded  the  deed,  some  five  months  after  the  time 
for  his  election  had  expired  according  to  the  terms  of  the 
contract.  But  it  may  be  said  that  appellee,  by  endeavoring 
to  get  appellant  to  make  the  purchase,  and  the  latter  agree- 
ing to  do  so,  before  the  1st  of  July,  waived  the  time  specified 
in  the  agreement.  This  is  true,  but  it  was  but  an  extension 
of  the  time  until  the  last  of  June.  It  was  in  his  power  to 
insist  on  appellant's  accepting  the  offer  and  closing  up  the 
purchase  by  the  day  named  in  the  agreement,  and  appellant, 
had  appellee  not  extended  the  time,  could  not  after  that  date 
have  compelled  him  to  sell,  unless  he  could  have  shown  cir- 
cumstances that  would  afford  an  equitable  excuse  for  the 
delay.  None  are  shown  in  this  case,  and  it  is  hard  to  con- 
ceive how  such  an  excuse  could  be  shown  for  failing  to  give 
the  notice,  and  demand  the  deed  on  an  offer  to  execute  the 
notes  and  mortgage. 

The  time,  then,  having  expired  for  appellant  to  elect  to  pur- 
chase, appellee  was  not  bound  to  sell,  and  he  then  had  the 
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power  to  impose  such  terms  as  he  chose,  and  appellant  hav- 
ing previously  failed  to  elect  to  purchase,  could  have  accepted 
the  new  terms  or  not,  as  he  chose.  He  did  not,  but  was 
willing,  as  we  infer  from  the  evidence,  to  have  done  so  at  a 
reduction  of  interest  on  the  deferred  payments  from  ten  to 
eight  per  cent.  He  seems  to  have  evaded  meeting  appellee 
to  close  it  up  at  ten  per  cent,  as  he  agreed,  until  the  law 
reducing  the  rate  of  interest  to  eight  per  cent  became  oper- 
ative. He  then  demanded  a  fulfillment  of  the  contract,  but 
appellee  had  not  extended  the  time  for  him  to  elect  to  pur- 
chase until  the  1st  of  July,  but  insisted  it  should  be  closed 
before  that  time,  according  to  the  terms  of  the  written  agree- 
ment with  the  extended  time  for  the  payments.  He  urged  and 
endeavored  to  get  appellant  to. purchase  on  those  terms,  with- 
out success.  He  informed  appellant  that  it  must  be  closed 
before  the  first  day  of  July,  because  the  law  forbade  the 
taking  of  ten  per  cent  interest  after  that  date. 

It  is,  however,  urged,  that  appellant,  after  the  1st  of  July, 
1379,  tendered  the  first  payment,  with  the  cost  of  material 
for  the  fencing,  amounting  to  $1190,  and  demanded  a  deed. 
We  have  seen  that  he  had  no  right  to  elect  on  or  after  the 
1  st  of  July,  and  the  tender  came  too  late ;  but  if  it  was  not, 
it  was  not  sufficient,  because  he  did  not  tender  the  notes  and 
mortgage,  according  to  the  terms  of  the  written  agreement. 
Appellee  was  not  required,  by  any  agreement  appellant  claims 
to  have  been  made,  written  or  verbal,  to  convey  the  land, 
unless  the  deferred  payments  were  secured,  nor  was  appellee 
required  to  have  the  notes  and  mortgage  prepared  ready  for 
appellant  to  execute.  It  was  his  duty  to  prepare,  execute 
and  tender  them,  even  had  he  been  legally  entitled  to  make 
a  tender.  It  is  therefore  manifest  that  this  attempted  tender 
was  wholly  insufficient. 

Appellant's  counsel  say,  that  when  appellant  purchased  of 
Williams,  he  gave  a  mortgage  to  secure  the  unpaid  purchase 
money,   and  appellee   became   its  owner  by  purchase  and 
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assignment,  and  once  a  mortgage  always  a  mortgage.  We 
are  wholly  at  a  loss  to  see  any  application  such  principles 
have  to  this  case.  The  bill  is  not  .  framed  to  have  the 
Williams  transaction  declared  a  mortgage,  or  to  be  permitted 
to  redeem  from  it,  but  it  is  to  have  the  contract  for  a 
purchase  specifically  executed,  and  a  complete  answer  would 
be,  that  the  parties,  by  mutual  agreement,  canceled  the 
indebtedness  and  mortgage,  and  appellant  conveyed  the 
premises  to  appellee,  and  appellant  rented  them  at  the  sum 
of  $700  per  annum,  took  a  lease,  and  occupied  them  as 
appellee's  tenant.  If  this  was  not  a  satisfaction  and  termi- 
nation of  the  mortgage,  it  is  impossible  to  conceive  what 
would  have  that  effect.  Nor  did  the  agreement  to  give  appel- 
lant the  option  to  purchase  within  a  specified  time,  and  upon 
specified -terms,  revive  it  as  a  mortgage.  Is  it  possible  to 
suppose,  after  the  satisfaction  of  the  mortgage,  appellee  could 
have,  at  any  time,  foreclosed  as  on  a  mortgage  ?  Surely  not. 
And  if  not  a  mortgage  in  appellee's  favor,  it  surely  could  not 
be  in  appellant's  favor.  If  a  mortgage,  it  must  be  mutually 
so  as  to  both  parties. 

A  careful  inspection   of  this  record  fails  to  disclose   any 
error,  and  the  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Andeew  Wilson 

v. 
Mary  0.  Wilson. 

Filed  at  Springfield  March  28,  1882. 

Alimony — giving  lands  in  fee — extent  of  allowance.  Where  the  wife 
brings  no  means  into  the  marriage,  and  derives  none  by  inheritance  after- 
wards, but  the  property  accumulated  is  made  through  the  husband,  it  is  not 
proper,  on  granting  the  wife  a  divorce,  to  give  her  part  of  the  husband's  real 
estate  in  fee.     In  such   case  the  court  should  inquire  into  the  condition, 
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necessities  and  resources  and  income  of  the  parties,  respectively,  and  direct, 
for  the  time  being,  the  custody  and  use  of  the  homestead  and  household 
goods  as  may  seem  just  and  proper,  and  fix  such  alimony,  to  be  paid  from 
time  to  time,  as  the  proofs  may  show  to  be  fitting,  and  within  the  power  of 
the  defendant  to  pay.  It  seems  that  such  alimony  should  not  exceed  one- 
half  of  the  husband's  income. 

Weit  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mary  0.  Wilson  filed  a  bill  against  her  husband,  Andrew 
Wilson,  for  divorce,  charging  habitual  drunkenness ;  also, 
extreme  and  repeated  cruelty.  He  answered,  denying  the 
charges,  and  filed  a  cross-bill,  seeking  a  divorce  upon  charges 
made  therein  against  his  wife,  of  adultery.  Her  answer 
denies  these  charges.  The  issues  were  tried  by  a  jury,  and 
a  verdict  rendered  in  favor  of  the  wife  upon  all  the  issues. 
After  overruling  a  motion  for  a  new  trial,  the  circuit  court 
dismissed  the  cross-bill,  and  rendered  a  decree  granting  the 
wife  a  divorce,  upon  her  original  bill,  and  upon  a  subse- 
quent hearing  made  orders  granting  to  the  wife  alimony,  and 
property  in  lieu  of  alimony,  the  particulars  of  which  appear 
in  the  opinion  of  the  court.  Andrew  Wilson  brings  the 
record  here  on  error,  and  seeks  a  reversal  of  the  decree. 

Mr.  Wm.  A.  Day,  and  Mr.  Francis  M.  Wright,  for  the 
plaintiff  in  error. 

Mr.  J.  E.  Cone,  for  the  defendant  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  proofs  upon  the  trial  before  the  jury  are  all  preserved 
in  the  record,  and  the  instructions  given  to  the  jury,  and  we 
are  asked  to  hold  that  the  circuit  court  erred  in  refusing  to 
grant  a  new  trial.  After  a  careful  consideration  of  the  same, 
we  find  no  sufficient  ground  to  sustain  this  position.  It  is 
true  that  the  proofs  in  support  of  the  charges  against  the 
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plaintiff  in  error  are  not  of  a  very  conclusive  character,  and 
might  well  have  permitted  a  different  finding,  but  we  can  not 
say  that  the  jury  were  not  warranted  in  the  conclusion  at 
which  they  arrived.  It  is  also  true  that  the  circumstantial 
evidence  against  the  wife  was  quite  forcible,  still  the  contra- 
dictory testimony  was  positive,  and  if  true,  fully  supported 
the  finding  in  her  favor  on  the  issues  under  the  cross-bill. 
We  find  no  ground  for  reversing  the  decree  granting  the 
divorce. 

As  to  the  disposition  made  in  the  matter  of  alimony  by  the 
decree,  we  think  the  circuit  court  erred.  The  proofs  show 
that  Andrew  Wilson  is  a  man  who  has  lost  one  leg,  is  unable 
to  work  on  a  farm,  and  has  no  trade  or  profession,  and  they 
do  not  show  affirmatively  any  capacity  in  him  to  earn  money. 
It  further  shows  that  his  wife  had  no  property  at  the  time  of 
their  marriage,  and  it  does  not  appear  that  she  has  received 
any  since  from  any  person  other  than  her  husband.  It 
shows  that  since  their  marriage  her  husband  bought  a  lot, 
taking  a  conveyance  of  the  title  to  her,  which  she  now  holds, 
and  on  which  is  a  shop ;  that  this  property  is  rented  at  $96 
a  year.  The  value  of  this  shop  property  is  variously  esti- 
mated by  the  witnesses  at  from  $400  to  $600.  The  rental 
value  would  seem  to  indicate  that  it  is  worth  at  least  $600, 
for  at  that  price  its  rent  amounts  to  sixteen  per  cent  upon 
the  price.     Its  purchase  price  a  few  years  ago  was  $850. 

The  entire  property  of  the  husband  consisted  of,  first,  a 
homestead,  worth  at  least  $750,  it  would  seem  from  the 
proofs ;  second,  of  the  equity  of  redemption  in  eighty  acres 
of  land  worth  about  $2500,  subject  to  a  mortgage  for  $1120, 
which  was  then  due,  indicating  the  value  of  this  equity  as 
about  $1400 ;  and  third,  of  the  furniture  in  the  homestead, 
worth,  say  $275.  By  the  decree  as  to  alimony  the  wife  is 
given  the  fee  in  the  homestead,  worth,  say  $750, — with  all 
its  furniture,  worth,  say  $275, — leaving  her  the  owner  of  the 
shop  bought  with  his  money,  worth  $600,  amounting  in  all 
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to  not  less  than  $1625,  while  the  plaintiff  in  error  was  left 
without  money,  but  owning  an  equity  of  redemption  in  eighty 
acres  of  land,  worth,  say  $1400,  and  burdened  with  an  order 
of  the  court  to  pay  to  appellee,  or  her  counsel,  $100,  and 
otherwise  in  debt  to  the  amount  of  $1050 — in  all  $1150. 
This  decree  leaves  him,  if  he  has  success  in  selling  his-  equity 
in  the  land  at  its  value,  worth  about  the  sum  of  $250,  with 
which  to  begin  life  anew, — in  other  words,  the  worldly  posses- 
sions of  both  the  parties,  at  the  time  of  the  decree,  amounted 
in  value,  over  the  debts  and  liabilities,  to  about  $1875,  all 
acquired  by  the  means  of  the  husband.  Of  this  value,  by 
the  decree,  she  is  given  in  perpetuity  about  six-sevenths 
thereof,  and  to  him  is  left  about  one-seventh.  This  does  not 
seem  to  have  been  a  reasonable  or  equitable  adjustment  of 
the  equities. 

Again,  while  it  has  been  said  that  under  some  circum- 
stances it  may  be  the  province  of  the  court  to  give  to  the 
divorced  wife  a  portion  of  property  in  fee,  in  the  adjustment 
of  alimony,  yet  certainly  it  ought  not  usually  to  be  done. 
Alimony  proper  is  a  share,  for  the  time  being,  of  the  income, 
or  the  payment  of  an  annuity  in  installments,  for  the  support 
of  the  wife,  and  should  usually  be  kept  in  such  condition  that 
the  same  may  be,  from  time  to  time,  modified  by  such  order 
of  the  court  as  changes  of  condition  may,  from  time  to  time, 
indicate  to  be  proper  and  reasonable.  We  see  nothing  in 
this  case  to  take  it  out  of  the  regular  and  general  rule,  or  to 
authorize  a  departure  therefrom. 

Bishop  on  Marriage  and  Divorce  says,  that  "the  rule  as  to 
proportion  of  alimony  to  income,  as  settled  in  England,  varies 
from  one-half  (which  is  the  highest,  but  not  unfrequently 
allowed  where  the  bulk  of  the  property  came  originally  from 
the  wife,  and  where  there  is  no  power  in  the  court  to  restore 
any  part  in  sjiecie,)  to  one-third,  between  which  points  it 
appears  mostly  to  vibrate,  though  at  some  times  considerably 
lower."     In  Boss  v.  Ross,   78  111.  404,  it  is  said:     "If  the 


1SS2.]  Wilson  v.  Wilson.  301 

Opiniou  of  the  Court. 

property  was  not  bought  with  the  wife's  money,  there  is 
nothing  in  the  case  calling  for  a  divestiture  of  the  fee." 
Indeed,  the  cases  are  very  rare  where  the  fee  in  lands  held 
by  the  husband  should  ever  be  required  to  be  transferred  to 
the  wife,  unless  she  has  some  special  equity  in  that  particu- 
lar land,  arising  from  the  purchase  having  been  made  with 
her  money,  or  from  some  other  cause,  substantially  placing 
the  husband  in  the  position  as  to  that  property  equivalent  to 
that  of  a  trustee  holding  in  his  name  for  the  wife,  or  in  a 
position  in  its  nature  equitably  equivalent  thereto.  In  such 
cases,  though  the  form  of  the  decree  may  be  that  of  adjust- 
ing the  question  of  alimony,  the  substance  is  more  in  the 
nature  of  the  enforcement  of  a  trust.  There  is  nothing  in 
this  case  of  that  character.  The  property  of  the  husband 
here  not  only  was  not  bought  with  her  money,  but  she  holds 
property  in  her  name  bought  by  him  with  his  own  money. 
The  income  from  that  property  ought  to  be  taken  into  con- 
sideration in  fixing  alimony  for  her,  and  the  amount  to  be 
enjoyed  annually  by  her,  including  the  income  from  this 
property  to  which  she  has  title,  ought  not  to  exceed,  in  any 
event,  the  one-half  of  the  sum  of  his  income  and  that  income, 
added  together. 

So  much  of  said  decree  of  the  circuit  court  in  this  case  as 
grants  to  the  said  Mary  0.  Wilson  the  fee  of  the  lot  four  (4), 
in  block  five  (5),  in  the  original  town  of  Philo,  and  so  much 
thereof  as  gives  to  her  the  title  to  the  household  goods  and 
furniture  pertaining  to  the  then  home  of  the  said  Andrew 
Wilson  and  said  Mary  0.  Wilson,  and  so  much  of  that  decree 
as  requires  a  conveyance  to  be  executed  by  said  Andrew 
Wilson,  or  by  the  master  in  chancery,  transferring  the  title 
to  said  lot  from  said  Andrew  Wilson  to  said  Mary  0.  Wilson, 
is  therefore  reversed  and  set  aside,  and  in  all  other  respects 
the  decree  of  the  circuit  court  is  affirmed,  and  the  cause 
must  be  remanded,  with  directions  to  the  circuit  court  to 
inquire,  by  the  oath  of  witnesses,  into  the  present  condition 
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and  necessities,  and  into  the  present  resources  and  income, 
of  the  parties,  respectively,  and  to  make  such  order,  not  incon- 
sistent with  the  views  herein  expressed,  as  to  the  custody  and 
use,  for  the  time  being,  of  the  homestead  property,  and  of  the 
household  goods  and  furniture,  as  may  seem  just  and  proper, 
and  make  such  further  order  as  to  alimony,  to  be  paid  to 
complainant  from  time  to  time,  as  may  appear  from  the 
proofs  to  be  fit,  and  within  the  power  of  defendant  to  pay. 
Decree  reversed  in  part  and  in  part  affirmed. 


Margaret  Barrett  et  al. 

v. 

John  Wilson. 

Filed  at  Springfield  March  28,  1882. 

1.  Homestead — execution  sale  is  void.  A  sale  of  a  party's  premises, 
occupied  and  held  by  him  as  his  homestead,  which  are  of  less  value  than 
$1000,  on  execution  against  the  occupant,  is  void,  and  may  be  set  aside  on 
bill  by  the  householder,  when  his  homestead  has  not  been  waived,  released 
or  abandoned. 

2.  Same — surrender  of  possession — what  constitutes.  Where  the  owner 
of  a  homestead  of  less  value  than  $1000,  after  its  sale  under  execution  against 
him,  and  before  the  taking  out  of  a  sheriff's  deed,  let  the  assignee  of  the 
certificate  of  purchase  into  possession  of  one  of  the  houses  upon  the  prem- 
ises, under  an  agreement  the  assignee  should  take  care  of  and  maintain  him 
during  his  life,  and  then  have  the  property,  which  contract  the  assignee 
denied,  and  refused  to  maintain  the  occupant:  Held,  that  this  was  not  such 
a  surrender  of  the  possession  as  to  make  the  sheriff's  deed  valid,  or  prevent 
the  occupant  from  having  the  sale  and  deed  set  aside. 

Appeal  from  the  Circuit  Court  of  Coles  county ;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  T.  L.  McGrath,  for  the  appellants. 

Messrs.  Craig  &  Craig,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  is  conceded  that  prior  to  the  28th  day  of  February, 
1876,  complainant,  John  Wilson,  was  seized  and  possessed 
of  the  premises  described  in  the  bill,  as  of  a  perfect  title. 
Situated  on  the  premises  were  two  small  houses,  neither  of 
them  of  any  considerable  value.  The  larger  one  contained  a 
number  of  rooms,  and  the  other  one  was  what  is  called  a 
"shanty."  Both  were  designed  for  dwelling  places,  and  were 
used  for  that  purpose.  During  the  lifetime  of  his  wife  com- 
plainant resided  with  her  on  the  premises.  It  was  their 
homestead.  They  had  no  children.  Since  her  death,  which 
occurred  in  November,  1875,  complainant  has  continued  to 
reside  on  the  premises,  but  most  of  the  time  in  the  "shanty." 

In  1872,  George  L.  Horn  obtained  a  judgment  against 
complainant  before  a  justice  of  the  peace,  on  which  one  or 
more  executions  were  issued,  and  returned  "no  property 
found. "  Afterwards  a  transcript  of  that  judgment  was  filed 
in  the  office  of  the  clerk  of  the  circuit  court  of  Coles  county,  in 
which  county  the  parties  resided,  and  where  the  property  is 
situated.  Under  the  provisions  of  the  statute  an  execution 
was  issued  on  the  transcript  judgment,  which  was  by  the 
sheriff  levied  on  the  lots  involved  in  this  litigation.  At  the 
sheriff's  sale  of  the  property  it  was  bid  off  by  the  plaintiff  in 
the  execution  for  the  sum  of  $79.70,  being  the  amount  of  the 
judgment  and  costs.  The  certificate  issued  by  the  sheriff  to 
the  purchaser  was  afterwards  assigned  in  the  usual  way  to 
defendant  Margaret  Barrett,  and  after  the  time  allowed  by 
statute  for  the  redemption  of  the  property  had  expired,  she 
received  a  sheriff's  deed  conveying  the  property  to  her.  In 
some  way,  to  be  hereafter  noticed,  Margaret  Barrett  and  her 
husband  obtained  possession  of  the  larger  house  situated  on 
the  premises,  before  the  sheriff's  deed  was  in  fact  made  to 
her,  and  they  have  continued  to  occupy  the  same  up  to  the 
time  of  the  decree  in  this  case.     The  bill  was  brought  by  the 
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execution  debtor  against  Margaret  Barrett  and  her  husband,  to 
have  the  sheriff's  sale  of  the  property  set  aside,  on  the  ground 
it  was  his  homestead,  and,  under  the  statute,  void  as  to  him. 
It  appears  that  prior  to  the  date  of  the  issuing  of  the  execu- 
tion on  the  transcript  judgment,  the  lots  were  incumbered  by 
two  small  mortgages.  One  of  them  amounted  to  $92.7-2,  and 
the  other  about  $36,  although  the  court  found,  by  its  decree, 
a  larger  sum  was  due  on  it.  Both  of  these  mortgages  were 
paid  off  by  Margaret  Barrett,  or  her  husband  for  her.  By 
his  bill  complainant  offered  to  repay  to  defendant  all  she  had 
advanced  io  remove  the  liens  on  the  property,  after  deducting 
a  reasonable  rent  for  that  portion  of  the  premises  occupied 
by  defendants.  On  the  hearing  of  the  cause  the  circuit  court 
found  the  premises  were  the  homestead  of  complainant,  and 
set  aside  the  execution  sale  as  being  inhibited  by  law,  and, 
on  causing  an  account  to  be  stated  between  the  parties,  found 
there  was  due  to  defendant  the  sum  of  $100,  and  decreed 
that  on  payment  of  that  sum  to  her,  within  ninety  days, 
defendants  should  surrender  the  possession  of  the  premises 
to  complainant.  Defendants  bring  the  case  to  'this  court,  and 
ask  a  reversal  of  the  decree  of  the  circuit  court. 

There  are  only  two  principal  questions  that  can  arise  on 
the  record :  First,  whether  the  sheriff's  sale  of  the  property 
was  void  under  the  Homestead  law ;  and  second,  if  so,  is  com- 
plainant estopped  to  assert  it  against  defendants. 

Concerning  the  first  proposition  there  can  be  no  doubt. 
The  premises,  at  the  time  of  the  execution  sale,  were  worth 
much  less  than  $1000,  and  they  were  the  homestead  of  the 
execution  debtor.  He  had  neither  released,  abandoned,  nor 
surrendered  the  premises.  His  possession  at  the  date  of  the 
sale  was  exclusive.  It  is  not  claimed  he  ever  released  his 
right  of  homestead  by  any  deed  or  other  writing  acknowledged 
as  the  statute  provides.  The  mere  statement  of  the  facts 
shows  the  sheriff's  sale  of  the  property,  at  the  time  it  was 
made,  was  void  as  to  the  execution  debtor,  who  at  the  time 
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was  a  householder,  in  the  sense  that  term  is  used  in  the 
statute,  residing  on  the  premises. 

But  a  question  of  more  seeming  difficulty  is,  whether  com- 
plainant is  equitably  entitled  to  relief  against  defendants, 
under  the  circumstances.  As  has  been  seen,  it  is  clear  com- 
plainant never  released  his  right  of  homestead  in  the  prem- 
ises to  any  one,  and  it  seems  equally  certain  he  did  not 
abandon  it.  He  has  continued  to  reside  on  the  premises  in 
the  "shanty,"  and  was  so  residing  there  when  he  exhibited 
his  bill.  Nor  can  it  be  maintained  he  ever  surrendered  the 
possession  of  the  premises  to  the  assignee  of  the  purchaser 
at  the  sheriff's  sale.  But  concerning  this  point  in  the  case 
more  will  be  said  in  the  progress  of  this  brief  discussion. 

Winslow  v.  Noble,  101  111.  194,  is  a  case  where  the  home- 
stead was  not  released  by  any  statutory  acknowledgment  of 
the  deed,  but  there  was  what  was  regarded  as  equivalent  to  an 
actual  surrender  of  the  premises,  which,  under  the  statute, 
was  held  to  bar  the  homestead.  But  here  nothing  of  that 
kind  exists.  It  is  true,  defendants  were  let  into  possession  of 
the  larger  house,  but  their  claim  of  right  to  the  possession  of 
the  garden  and  out-buildings  was  a  matter  of  contention 
between  the  parties,  sometimes  resulting  in  actual  violence. 

The  explanation  of  the  transaction,  as  given  by  complain- 
ant, is,  that  on  account  of  his  affection  for  Margaret  Barrett, 
who  was  a  sister  of  his  wife,  and  who  at  one  time  made  her 
home  with  them,  he  desired  she  should  have  the  property  at 
his  death,  and  it  was  with  a  view  to  secure  that  result  he 
permitted  her  to  have  assigned  to  her  the  certificate  of  pur- 
chase, upon  which  she  afterwards  obtained  a  deed  for  so 
much  less  than  the  property  was  worth.  Possession  of  the 
larger  house  was  given  to  defendants  under  a  contract  with 
them  to  board  and  otherwise  care  for  him  so  long  as  he 
should  live.  Whatever  contract  there  may  have  been  between 
the  parties  for  maintenance,  existed  in  parol.  Defendants 
deny  most  positively  there  ever  was  any  such  contract,  but 
20—102  III. 
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the  circumstances  all  tend  to  strengthen  the  testimony  of 
complainant  in  that  behalf.  As  is  usually  the  case,  it  was 
found  it  was  impracticable  to  carry  out  or  perform  the  con- 
tract for  maintenance.  It  was  not  long  until  the  parties 
became  disaffected  towards  each  other.  An  intense  ill-will 
existed.  No  contract  more  calculated  to  produce  disquietude 
and  bitter  hatred  can  be  conceived  of,  and  it  is  seldom  any 
such  contract  is  ever  performed  with  any  fairness.  The 
result  that  has  occurred  in  this  case  might  have  been  antici- 
pated by- any  one  giving  the  matter  the  least  thought. 

Assuming,  as  the  court  is  warranted  in  doing  from  the 
evidence,  that  defendants  were  let  into  possession  of  a  part 
of  the  premises  under  the  contract  for  maintenance,  and  to 
retain  the  same  until  the  death  of  complainant  if  the  con- 
tract for  maintenance  should  be  performed,  it  is  plain  there 
was  no  such  entire  surrender  of  the  property  to  the  grantee 
as  the  statute  contemplates  would  constitute  an  abandonment 
of  the  homestead.  Nor  is  there  anything  in  the  case  that 
ought  equitably  to  bar  complainant  from  asserting  his  home- 
stead against  defendants.  No  equities  can  arise  in  their 
favor  out  of  a  contract  they  never  performed,  and  the  exist- 
ence of  which  they  now  stoutly  deny. 

Some  complaint  is  made  that  in  stating  the  account  nothing 
was  allowed  defendants  for  the  board  of  complainant.  That 
is  not  a  matter  of  much  consequence.  At  most,  he  did  not 
board  with  defendants  longer  than  three  or  four  weeks,  and 
if  there  was  error  in  the  decree  in  that  respect,  defendants 
were  fully  compensated  by  the  error  of  the  court  in  inadvert- 
ently allowing  them  more  on  one  mortgage  that  was  an 
incumbrance  on  the  property,  than  they  actually  paid. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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John  W.  Kershaw 

v. 

Lucinda  Kershaw  et  al. 

Filed  at  Springfield  March  28,  1882. 

1.  Conveyance — grantee  bound  by  its  terms  and  conditions — heir  cut 
off  from  further  participation  in  ancestor's  estate.  The  acceptance  of  a 
deed  for  land  by  a  son  from  his  father,  which  recites  that  "said  land  is 
deeded  as  an  advancement  to  said  J.  W.  K.  (the  grantee,)  out  of  the  estate  of 
said  J.  K.  (the  grantor,)  and  the  deed  is  accepted  by  said  J.  W.  K.  as  his  full 
and  entire  share  of  his  father's  estate,"  the  recording  of  the  same,  and  the 
enjoyment  of  the  estate  thereby  conveyed,  will  operate  to  estop  such  grantee 
from  denying  that  the  seal  attached  to  the  deed  is  his,  as  well  as  that  of  the 
grantor,  and  he  will  not  be  entitled  to  any  further  share  in  the  grantor's 
estate. 

2.  Contract — release  of  an  expectancy  by  a  prospective  heir.  An  exe- 
cuted contract,  whereby  a  prospective  heir  releases  his  expectancy  in  his 
father's  estate,  in  consideration  of  a  present  grant  of  real  estate  to  him  by 
the  father,  is  valid  and  binding  upon  the  heir,  and  will  be  enforced  in  a  suit 
for  partition  of  the  residue  of  the  lands  of  the  estate. 

3.  Statute  of  Frauds — agreement  by  a  son  to  accept  an  advancement 
in  full  of  his  prospective  share  in  his  father's  estate.  Where  a  son  accepts 
a  deed  from  his  father  for  a  tract  of  land,  the  deed  declaring  in  the  body  of 
it  that  it  is  accepted  by  the  grantee  as  his  full  share  in  the  grantor's  estate, 
and  the  grantee  takes  and  enjoys  the  possession  of  the  premises,  the  agree- 
ment to  accept  such  grant  in  full  of  his  share  in  the  father's  estate  will  be 
binding  on  the  son,  and  is  not  within  the  Statute  of  Frauds,  as  not  having 
been  signed  by  the  grantee. 

4.  Parol  evidence — to  explain  or  contradict  written  contract.  Where 
a  clause  in  a  deed  for  land  is  binding  upon  the  grantee,  by  his  acceptance 
and  enjoyment  under  the  deed  as  a  contract,  in  the  absence  of  fraud  or  mis- 
take the  deed  can  not  be  explained  or  contradicted  by  parol  evidence,  but 
must  speak  for  itself. 

5.  Witness — competency  of  party  who  is  an  heir  against  other  heirs,  in 
partition  suit.  On  bill  for  the  partition  of  lands  among  the  heirs  at  law  of 
the  deceased  owner,  the  court  was  not  disposed  to  controvert  the  proposition 
that  an  heir  whose  right  to  share  in  the  estate  was  denied,  was  a  competent 
witness  to  prove  that  a  deed  accepted  by  him  from  his  father  was  not  intended 
to  deprive  him  of  further  participation  in  his  father's  estate,  if  it  was  com- 
petent to  make  such  proof  by  any  other  witness.  But  it  was  held  such  evi- 
dence was  not  competent  for  the  purpose  indicated. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Owen  T.  Keeves,  Judge,  presiding. 

Mr.  A.  G.  Karr,  and  Mr.  E.  E.  Williams,  for  the  appellant : 

An  advancement  is  a  gift  by  anticipation,  from  a  parent  to 
a  child,  of  the  whole  or  a  part  of  what  it  is  supposed  such 
child  would  inherit  on  the  death  of  a  parent.  Grattan  v. 
Grattan,  18  111.  170;  Miller's  Appeal,  31  Pa.  St.  338;  Osgood 
v.  Breed's  Heirs,  17  Mass.  358  ;  Bouvier's  Law  Die.  "Advance- 
ment, "  pT  92. 

The  gift  to  the  child  or  heir,  made  in  the  lifetime  of  the 
intestate  ancestor,  is  prima  facie  an  advancement.  Grattan 
v.  Grattan,  18  111.  170;  Fleming  y.  Donahoe,  5  Ham.  (Ohio,) 
255  ;  Story's  Appeal,  83  Pa.  St.  95  ;  Autrey  v.  Autrey' s  Admr. 
37  Ala.  614 ;  Bidkely  v.  Noble,  2  Pick.  337. 

An  advancement  to  a  son-in-law  is  good  as  an  advance- 
ment to  the  daughter,  and  in  case  of  her  death  her  children 
are  chargeable  with  it.     Barber  v.  Taylor,  9  Dana,  84. 

A  parent  can  not  exclude  a  child,  without  the  agreement  of 
the  child  to  that  effect,  from  sharing  equally  with  the  other 
children  in  his  estate,  without  making  a  disposition  of  his 
estate  to  another,  so  as  to  break  the  descent.  The  parent 
can  not  do  this  by  will.  Mclntire  et  al.  v.  Cross  et  al.  3  Ind. 
444 ;  Doe  v.  Lannins,  3  id.  441 ;  Haxtnn  v.  Corse,  2  Barb. 
Ch.  506 ;  Benson  v.  Autrey,  21  Ala.  205 ;  Bev.  Stat,  "De- 
scents," p.  413,  sec.  12. 

The  parent  can  not  do  this  by  deed.  Cannon  v.  Nowell, 
6  Jones,  (N.  C.)  436 ;  Miller's  Appeal,  31  Pa.  St.  337. 

In  all  cases  where  an  agreement  has  been  made,  by  deed 
or  in  writing,  that  the  child  has  received  his  share  in  full, 
and  shall  be  excluded  from  sharing  further  in  the  distribution 
of  the  father's  estate,  such  deed  or  agreement  in  writing  has 
been  signed  by  the  child.  This  was  so  done  in  the  following 
cases  cited:  Bishop  v.  Davenport  et  al.  58  111.  106;  Quarks 
v.  Quarles,  4  Mass.  680 ;  Kenning  v.  Tucker,  8  id.  143 ;  Fitch 
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v.  Fitch,  8  Pick.  479 ;  Nesmith  v.  Dinsmore,  17  N.  H.  575  ; 
Parson  v.  Ely,  45  111.  232;  Trull  v.  Eastman,  3  Mete.  121. 

The  alleged  agreement  set  up  in  the  bill  in  this  case  is  an 
agreement  in  respect  to  an  interest  in  land,  and  is  not  evi- 
denced by  any  writing  signed  by  the  defendant,  and  is  there- 
fore void,  being  within  the  Statute  of  Frauds.  Brown  on 
the  Statute  of  Frauds,  sees.  266,  267,  268,  269 ;  Luckett  v. 
Williamson,  37  Mo.  389 ;  Eev.  Stat.  sec.  2,  chap.  59,  "Frauds 
and  Perjuries, "  p.  540. 

If  it  be  held  that  the  alleged  agreement  is  not  within  the 
Statute  of  Frauds,  and  that  it  needs  no  writing  whatever  to 
evidence  it,  then  it  is  of  no  higher  dignity  than  any  agree- 
ment made  by  word  of  mouth,  and  may  be  disproved  or  con- 
tradicted by  parol ;  and  the  defendant  is  a  competent  witness 
to  prove  that  such  agreement  was  never  in  fact  made  or 
assented  to  by  him.  Pigg  v.  Carroll,  89  111.  205 ;  Mueller  v. 
Rebhom,  94  id.  142. 

The  defendant  being  the  grantee  in  the  deed,  and  not 
having  signed  or  sealed  the  deed  himself,  is  not  estopped 
to  deny  the  matters  stated  in  the  clause  contained  in  the 
deed  from  his  father  to  him.  Bigelow  on  Estoppel,  p.  289 ; 
Winlock  v.  Hardy,  4  Litt.  (Ky.)  272 ;  Gardner  v.  Green,  5 
E.  I.  104;  Small  v.  Proctor,  15  Mass.  495*  Moore  v.  East- 
man, 5  N.  H.  490;  Lansing  v.  Montgomery,  2  Johns.  382; 
Osterhant  v.  Shoemaker,  3  Hill,  519 ;  Miles  v.  Miles,  8  Watts 
&  Serg.  135 ;  Boiling  v.  Major,  3  Eand.  (Va.)  563 ;  Eawle 
on  Covenants  for  Title,  pp.  464,  465,  466. 

Mr.  J.  E.  Pollock:,  and  Mr.  John  Stapleton,  for  the  appel- 
lees: 

A  simple  receipt  by  an  heir,  given  in  full  of  his  share  in 
his  father's  estate,  in  consideration  of  a  present  grant,  where 
the  estate  granted  is  not  charged  to  him,  will  be  held  in  full 
payment  and  satisfaction  of  his  share  by  express  agreement, 
and  when  fair,  will  be  enforced.    Bishop  et  al.  v.  Davenport 
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et  al.  58  111.  105 ;  Quarles  v.  Quarles,  4  Mass.  680 ;  Kinney  v. 
Tucker,  8  id.  142 ;  Fitch  v.  Fitch,  8  Pick.  479 ;  Nesmith  v. 
Dinsmore,  17  N.  H.  575 ;  Parsons  v.  Ely,  45  111.  232. 

The  acceptance  of  a  deed  and  enjoyment  of  the  estate 
granted,  estops  the  grantee  from  denying  covenants  or  con- 
ditions therein  to  be  performed  by  him.  The  seal  will  be  his 
as  well  as  the  grantor's,  and  a  court  of  equity  will  restrain 
him  from  doing  that  which  he  agreed  not  to  do  by  the  accept- 
ance of  such  deed.  Atlantic  Dock  Co.  v.  Leavitt  et  al.  54 
N.  Y.  35 ;   Coke's  Lit.  230,  Butler's  note  1 ;   Green  v.  Herein, 

1  Salk.  197;  Taylor's  Landlord  and  Tenant,  (4th  ed.)  sec. 
245 ;  Trotter  v.  Hughes,  2  Kern.  74 ;  Halsey  v.  Reed,  9  Paige, 
446;   Curtis  v.  Tyler,   id.  433 ;    King  v.  Whitely,  10  id.  465; 

2  Sandford's  Ch.  '251 ;  Burnett  v.  Lynch,  5  Barn.  &  Cress. 
596 ;  Finley  v.  Simpson,  5  N.  J.  311 ;  3  Washburn  on 
Beal  Property,  280,  (3d  ed.) ;  Burbank  v.  Pillsbury,  48  N.  H. 
475 ;  Spaulding  v.  Hallenbeck,  35  N.  Y.  207 ;  Horn  v.  Hor- 
rahan,  101  Mass.  398 ;  Thorn  v.  Keokuk  Canal  Co.  48  N.  Y. 
353. 

The  recital  in  the  deed  is  of  as  much  weight,  solemnity 
and  dignity  as  a  simple  receipt  not  under  seal,  and  if  so, 
then  John  W.  Kershaw  has  no  interest  in  the  estate.  Bishop 
et  al.  v.  Davenport  et  al.  58  111.  105. 

Appellant  is  estopped  from  denying  the  recital  in  the  deed. 
Atlantic  Dock  Co.  v.  Leavitt,  54  N.  1^.  35,  and  cases  cited; 
Byrne  v.  Morehouse,  22  111.  603 ;  Pinckard  v.  Milmine  et  al. 
76  id.  453 ;  Illinois  Ins.  Co.  v.  Littlefield,  67  id.  368 ;  Dew  v. 
Brewer,  1  N.  J.  L.  (Coxe,)  172 ;  Inskeep  v.  Shields,  4  Har. 
(Del.)  345;  McCesky  v.  Leadbette,  1  Ga.  551. 

The  recital  is  conclusive  evidence  against  the  grantee, 
in  favor  of  the  grantor  and  those  claiming  under  him. 
Torrey  v.  Bank  of  Orleans,  9  Paige,  649 ;  Ilosscel  v.  Wick- 
ham,  36  Barb.  3S6 ;  Cliatauque  County  Bank  v.  Bisley,  4 
Denio,  .480. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  the  circuit  court  of  McLean  county,  to 
assign  dower  to  the  widow  of  Joseph  Kershaw,  who  recently 
died  intestate  in  that  county,  and  to  make  partition  of  the 
real  estate  whereof  he  died  seized,  among  his  heirs  at  law. 
Before  his  death,  and  on  the  14th  of  July,  1864,  Joseph 
Kershaw  conveyed  to  his  son,  John  W.  Kershaw,  a  tract  of 
133  acres  of  land  in  McLean  county,  inserting  in  the  deed 
therefor  the  following  clause:  "Said  land  is  deeded  as  an 
advancement  to  said  John  W.  Kershaw  out  of  the  estate  of 
said  Joseph  Kershaw,  and  the  deed  is  accepted  by  said  John 
as  his  full  and  entire  share  of  his  father's  estate."  John  W. 
Kershaw  accepted  this  deed  and  placed  it  upon  record, 
entered  into  possession  of  the  property  conveyed  by  it,  and 
has,  ever  since,  retained  the  same. 

On  the  hearing  in  the  court  below,  it  was  decreed  that  the 
land  conveyed  to  John  W.  Kershaw  should  be  brought  into 
hotchpot,  and  valued  as  unimproved  land,  as  of  the  date  of 
the  death  of  the  intestate.  John  W.  Kershaw  appealed  from 
this  decree,  and  has  assigned  errors  therein ;  and  the  appel- 
lees have  also  assigned,  as  a  cross-error,  that  the  court  below 
erred  in  decreeing  that  John  W.  Kershaw  bring  the  land  so 
conveyed  to  him  into  hotchpot,  and  that  he  be  thereupon 
allowed  to  share  in  the  partition  of  the  estate  of  the  intestate. 

The  acceptance  of  the  deed  by  John  W.  Kershaw,  and  the 
enjoyment  by  him  of  the  estate  thereby  conveyed,  estops 
him  from  denying  that  the  seal  attached  to  the  deed  is  his,  as 
well  as  that  of  Joseph  Kershaw.  Torney  v.  Bank  of  Orleans, 
9  Paige,  649 ;  Atlantic  Dock  Co.  v.  Leavitt  et  al.  54  N.  Y.  35 ; 
Carver  v.  Jackson,  4  Peters,  87 ;  Sinclair  v.  Jackson,  8  Cow. 
585;  Newell  v.  Hill,  2  Mete.  180;  Maine  v.  Comstock,  98 
Mass.  317;  Burbank  v.  Pillsbury,  48  N.  H.  475.  See,  also, 
upon  like  principle,  Byrne  v.  Morehouse,  22  111.  603 ;  Pinck- 
ard  v.  Milmine,  76  id.  453 ;  Illinois  Ins.  Co.  v.  Littlefield, 
67  id.  368. 
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The  seal  being,  in  presumption  of  law,  the  seal  of  John  W. 
Kershaw  as  well  as  that  of  Joseph  Kershaw,  there  is  no 
ground  for  the  contention  of  counsel  for  appellant  that  the 
case  is  affected  by  the  Statute  of  Frauds.  Indeed,  in  Gal- 
braith  v.  McLain,  84  111.  379,  we  went  much  further  than 
this,  and  held,  where  a  deed,  in  which  there  was  no  such 
clause  as  that  in  the  deed  before  us,  was  shown,  by  parol 
evidence,  to  have  been  executed  by  a  father  to  his  son,  and 
possession  of  the  property  was  also  shown  to  have  been  taken 
by  the"  latter,  upon  the  express  understanding  and  agreement 
that  the  property  conveyed  by  the  deed  was  accepted  in  lieu 
of  all  claim  which  the  son  might  have  in  the  residue  of  his 
father's  estate  upon  his  death,  the  transaction  was. unaffected 
by  the  Statute  of  Frauds.  It  was  there  insisted  that  both 
the  Statute  of  Frauds,  and  certain  provisions  of  the  Statute 
of  Wills,  were  in  the  way  of  the  enforcement  of  the  contract. 
But  it  was  replied :  "We  do  not  think  either  statute  can  be 
invoked  against  the  transaction.  *  *  *  Certainly  not  the 
Statute  of  Frauds,  for  there  is  a  deed  in  writing  for  the  50 
acres,  accepted  by  appellant,  the  benefit  of  which  he  is  enjoy- 
ing, and  as  to  his  expectancy  of  an  inheritance,  that  can 
not  be  said  to  be  such  an  interest  in  land  as  he  could  not 
surrender  by  parol." 

In  Parsons  v,  Ely  et  al,  45  111.  232,  we  held  that  an  estate 
in  expectancy,  though  contingent,  is  a  proper  subject  of  con- 
tract, and  that  all  agreements  by  expectant  heirs  in  regard 
to  their  future  contingent  estates,  when  fairly  made,  upon 
valuable  consideration,  will  be  enforced  in  equity.  And  in 
Bishop  et  al.  v.  Davenport,  58  111.  105,  we  held,  where  the 
heir  of  an  intestate  had  received  property  from  the  intestate, 
in  his  lifetime,  and  by  an  instrument  in  writing,  whether 
under  seal  or  not,  acknowledged  the  receipt  thereof  as  his 
full  share  of  the  estate,  the  property  so  received  not  having 
been  charged  to  him,  and  the  transaction  being  untainted 
with  fraud,  must  be  held  to  be  in  full  payment  and  satisfac- 
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tion  of  his  share  of  the  estate,  by  express  agreement.  The 
only  difference  between  that  case  and  the  present  is,  there 
the  parties  signed  receipts  acknowledging  that  the  amount 
received  was  in  full  of  their  part  of  the  intestate  estate,  while 
here  the  party  accepts  a  deed  in  which  it  is  recited  that  "the 
deed  is  accepted  by  said  John  as  his  full  and  entire  share  of 
his  father's  estate, "  places  the  deed  upon  record,  and  enters 
into  possession  and  enjoys  the  property  thereby  conveyed; 
and  this,  as  we  have  seen,  makes  him,  in  presumption  of 
law,  a  party  sealing  the  deed,  and  is,  therefore,  equally  as 
conclusive  upon  him  as  if  he  had  actually  written  his  name 
beneath  the  clause.  He  is  estopped,  that  is,  not  allowed, 
to  deny  that  the  deed  is  accepted  by  and  binding  upon  him, 
as  its  language  declares ;  and,  as  has  been  seen  in  Galbraith 
v.  McLain,  supra,  even  a  parol  promise  of  an  heir  to  accept 
a  deed  of  certain  property  in  lieu  of  his  expected  interest  in 
his  father's  estate,  followed  by  the  execution  and  delivery  of 
the  deed  and  possession  of  the  property,  was  held  to  be 
sufficient. 

But  counsel  contend  that  John  W.  Kershaw  was  a  compe- 
tent witness  to  prove  that  it  was  not  intended  that  this  deed 
should  have  the  effect  of  depriving  him  of  future  participa- 
tion in  the  estate  of  Joseph  Kershaw,  and  they  cite  Pigg  et  al. 
v.  Carroll  et  al.  89  111.  205,  and  Mueller  v.  Rebhan,  94  id. 
142,  as  sustaining  that  contention.  These  cases  are  simply 
authorities  for  holding  that,  in  a  contest  between  heirs  or 
devisees,  in  regard  to  an  estate,  the  exceptions  in  the  statute 
under  which  parties  are  allowed  to  testify,  notwithstanding 
their  interest  in  the  subject  matter  in  controversy,  do  not 
embrace  them.  If  it  were  competent  to  make  the  proof  here 
proposed  to  be  made  by  John  W.  Kershaw,  by  any  witness, 
we  are  not  disposed  to  controvert  but  that  it  might  have 
been  made  by  him.  But  we  deny  that,  in  the  absence  of 
fraud,  accident  or  mistake  in  the  execution  or  acceptance  of 
the  deed  (and  of  neither  of  which  is  there  the  slightest  evi- 
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clence  in  the  record),  such  proof  is  at  all  competent.  The 
deed  must  speak  for  itself,  and  can  not  be  contradicted  by 
parol.  This  rule  is  so  elementary  and  familiar  that  its  repe- 
tition is  barely  excusable.  In  cases  of  advancement,  parol 
evidence  is  competent  to  explain  the  transaction,  and  show 
what  was  done  and  said,  in  order  to  arrive  at  the  intentions 
of  the  parties,  and  also  to  show  the  value  of  the  property 
advanced,  but  not  even  then  to  contradict,  explain  or  modify 
written  instruments.  But  we  have  seen,  here  there  was  no 
advancement,  but  an  executed  contract,  whereby  an  heir 
released  his  expectancy  in  his  father's  estate  in  consideration 
of  a  present  grant  of  real  estate.  The  release  and  the  joint 
one  in  writing  are  in  the  -same  instrument,  and  no  attempt  is 
made  to  set  aside  and  cancel  the  instrument  upon  any  estab- 
lished equitable  grounds. 

We  deem  it  unnecessary  to  notice  the  cases  cited  by  appel- 
lant as  holding  a  different  doctrine  than  that  of  Parsons  v. 
Ely  et  al.,  Bishop  et  al.  v.  Davenport,  and  Galbraith  v. 
McLain,  supra.  These  cases  were  not  hastily  considered, 
but  the  conclusions  were  reached  only  after  mature  consider- 
ation of  the  questions  involved,  and  we  have  no  inclination 
to  now  adopt  another  view. 

The  decree  of  the  court  below  must  be  reversed  on  account 
of  the  cross-error  assigned,  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion.  The  costs 
in  this  court  will  be  taxed  against  the  appellant. 

Decree  reversed. 
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The  Life  Association  of  America 

v. 

Alfred  K.  Fassett. 

Filed  at  Springfield  March  28,  1882. 

1.  Cokpoeation — effect  of  dissolution — as  to  property  of  the  corpora- 
tion. Upon  the  dissolution  or  civil  death  of  a  corporation,  all  its  real  estate, 
by  the  strict  rule  of  the  common  law,  reverts  to  the  original  owners  or  their 
heirs,  and  all  its  personal  estate  vests  in  the  Crown,  in  England,  and  the  State 
here,  and  all  debts  due  to  or  from  it  are,  by  operation  of  law,  extinguished. 
But  a  court  of  equity  will,  upon  the  dissolution  or  civil  death  of  a  corpora- 
tion, lay  hold  of  its  corporate  property  as  a  trust  fund  for  creditors  and 
shareholders,  and  distribute  it  for  their  benefit. 

2.  Same — continuance  after  dissolution,  to  settle  its  affairs.  It  is  the 
settled  policy  of  this  State,  at  least  so  far  as  domestic  corporations  are  con- 
cerned, that  upon  their  dissolution,  however  that  may  be  effected,  they  shall 
nevertheless  be  regarded  as  still  existing  for  the  purpose  of  settling  up  their 
affairs,  and  having- their  property  applied  for  the  payment  of  their  just  debts, 
and  no  reason  is  perceived  why  the  same  policy  should  not,  so  far  as  prac- 
ticable, be  extended  to  foreign  corporations  that  have  property  here,  and  are 
located  among  us  for  business  purposes. 

3.  "Where  a  decree  against  a  corporation  in  terms  declares  it  to  be  dis- 
solved, and  appoints  a  receiver,  yet  in  other  parts  thereof  authorizes  suits  to 
be  brought  and  defended  in  the  name  of  the  corporation,  for  the  purpose  of 
winding  up  its  affairs  and  paying  its  debts,  and  it  is  also  authorized,  for  the 
same  purposes,  to  make,  in  its  corporate  name,  all  necessary  conveyances  of 
its  property  and  effects,  the  corporation  will  not  be  treated  as  absolutely 
extinguished,  but  regarded  as  kept  in  existence  to  collect  and  apply  its  assets 
to  the  payment  of  its  debts. 

4.  Same — prior  attachment  lien — subsequent  dissolution  of  corporation. 
The  lien  of  an  attachment  rightfully  acquired  by  a  levy  upon  the.  property  of 
a  corporation,  domestic  or  foreign,  doing  business  in  this  State,  and  holding 
property  here,  will  not  be  defeated  by  a  decree  under  insolvent  proceedings, 
dissolving  the  corporation  and  appointing  a  receiver  to  take  charge  of  its 
assets  and  effects.  The  corporation  will  be  treated  as  still  existing  for  the 
purpose  of  enforcing  the  attachment  lien,  by  proceeding  to  judgment  and 
execution. 

5.  Abatement — death  of  plaintiff.  The  death  of  a  plaintiff  pending 
the  suit  must  be  taken  advantage  of,  by  plea  in  abatement,  otherwise  the 
judgment  in  his  name  will  be  binding.   • 

6.  Same — death  of  sole  defendant.  Where  the  fact  of  the  death  of  the 
sole  defendant  to  a  suit  is  admitted,  or  the  court  itself  is  cognizant  of  such 
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fact,  it  will  not  be  justified  in  entering  up  a  judgment  without  the  legal 
representatives  of  the  deceased  being  first  made  parties.  In  such  a  case,  if 
the  plaintiff  does  not,  within  a  reasonable  time,  take  the  proper  steps  to  make 
them  parties,  the  court  should,  on  its  own  motion,  enter  a  judgment  or  order 
that  the  suit  abate. 

7.  Same— plea  must  be  verified.  Every  pleading  which  sets  up  matter  in 
abatement  which  does  not  appear  of  record  to  be  true,  must  be  verified  by 
affidavit,  and  if  not  so  verified,  should  be  stricken  from  the  files,  on  motion. 
So,  a  suggestion  of  the  dissolution  of  a  defendant  corporation  by  its  receiver 
and  successor,  the  receiver  not  seeking  to  be  made  a  party  and  the  paper 
not  verified,  can  not  be  acted  on  by  the  court,  and  the  plaintiff  is  not  bound 
to  answer  it  as  a  plea  in  abatement. 

8.  Judgment — taken  against  a  deceased  person  is  a  nullity.  By  the 
common  law,  in  the  absence  of  any  statutory  provision  on  the  subject,  a 
judgment  against  a  dead  person,  either  natural  or  artificial,  is  absolutely 
void,  and  the  fact  that  service  may  have  been  obtained,  or  the  suit  com- 
menced before  the  death  of  the  party,  makes  no  difference.  This  rule  of 
the  common  law  as  to  judgments  against  natural  persons,  is  still  in  force  in 
this  State. 

9.  Practice — who  may  suggest  defendant's  death.  There  is  nothing  in 
section  11,  of  the  Abatement  act,  that  authorizes  the  representative  of  a 
deceased  defendant  to  intrude  himself  into  a  case  for  the  purpose  of  sug- 
gesting the  defendant's  death,  except  it  is  done  to  make  himself  a  party  to 
the  suit  for  the  purposes  of  defence,  or  other  legitimate  object.  To  avail 
himself  of  the  statute  he  must  submit  himself  unreservedly  to  the  juris- 
diction of  the  court,  and  be  substituted  as  a  defendant  for  all  purposes. 

10.  Same — forum  to  correct  error  of  fact.  A  judgment  taken  against  an 
infant,  dead  person,  married  woman,  and  the  like,  when  the  character  of 
such  person  is  not  properly  brought  to  the  attention  of  the  trial  court,  and 
made  to  appear  of  record,  must  be  reviewed,  in  the  first  place,  in  the  court 
where  the  judgment  was  rendered,  by  writ  of  error  coram  nobis,  or  by  motion, 
under  the  modern  practice. 

11.  Writ  of  error— after  dissolution  of  corporation — by  whom.  If  a 
corporation  is  absolutely  extinct,  so  as  to  be  presumed  civilly  dead,  no  writ  of 
error  can  be  prosecuted  in  its  name  to  correct  an  error  in  the  circuit  court, 
but  it  should  be  prosecuted  in  the  name  of  the  receiver,  where  one  has  been 
appointed,  as  its  legal  representative,  and  the  law  in  this  respect  can  not  be 
changed  or  suspended  by  a  decree  of  any  court,  foreign  or  domestic. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  Charles  S.  Zane, 
Judge,  presiding. 
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Messrs.  Carr  &  Eeynolds,  for  the  plaintiff  in  error : 

Every  person  contracts  with  a  corporation  with  full  knowl- 
edge that  the  State  under  whose  authority  it  was  created 
may  arrest  its  franchises,  and  dissolve  it,  and  wind  up  its 
affairs.  Mamma  v.  Potomac  Co.  8  Peters,  281 ;  Eorer  on 
Inter-State  Law,  78 ;  Thompson  on  Stockholders'  Liability, 
sec.  3. 

The  dissolution  of  a  corporation,  as  provided  by  the  laws 
of  the  State  creating  it,  operates  as  its  legal  death  in  every 
other  State  in  which  it  may  be  doing  business.  Farmers 
and  Mechanics'  Bank  v.  Little,  8  Watts  &  Serg.  207;  Relfo  v. 
Reindle,  103  U.  S.  222. 

A  court  has  no  authority  to  render  judgment  against  a 
natural  person  after  his  death.  Vaughan  v.  Sturtevant,  7 
T.  E.  372. 

Judgment  against  a  corporation  after  its  dissolution  is  sug- 
gested of  record,  without  reviving  against  its  representatives, 
is  not  only  erroneous,  but  absolutely  void.  Thompson  on 
Stockholders'  Liability,  sec.  335 ;  Scanlon  v.  Crawshaw,  5 
Mo.  App.  337 ;  National  Bank  v.  Colby,  21  Wall.  609  ;  Greeley 
v.  Smith,  3  Story,  657 ;  Merrill  v.  Suffolk  Bank,  31  Me.  62 ; 
Ingraham  v.  Terry,  11  Humph.  574 ;  Saltmarsh  v.  Planters 
and  Merchants'  Bank  of  Mobile,  17  Ala.  761;  McCidlough 
v.  Norwood,  58  N.  Y.  562 ;  Wilson  v.  Terson,  12  Ind.  285 ; 
Bank  of  Mississippi  v.  Wram,  3  S.  &  M.  790 ;  People  v. 
Walker,  17  N.  Y.  502 ;  Lagrange  &  M.  R.  R.  Co.  v.  Rainey, 
7  Cold.  420. 

While  the  legislature  may  prescribe  the  terms  on  which 
foreign  corporations  may  do  business  here,  it  can  not  author- 
ize the  courts  to  prolong  their  existence,  after  their  dissolu- 
tion by  a  decree  of  the  court  of  the  State  of  their  creation. 
Farmers  and  Mechanics'  Bank  v.  Little,  8  Watts  &  Serg. 
277 ;  Booker  v.  Hall,  60  Maine,  172 ;  Ordway  v.  Bank,  47 
Md.  217. 
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Brief  for  the  Defendant  in  Error. 

Mr.  C.  L.  Conkling,  for  the  defendant  in  error: 

A  writ  of  error  being  a  new  suit,  if  the  corporation  is  dead 
it  could  not  sue  or  be  sued,  and  this  writ  of  error  should 
abate.  Ripley  v.  Morris,  2  Gilm.  381 ;  Hickman  v.  Haines, 
5  id.  20 ;  Roberts  et  al  v.  Fahs  et  al.  32  111.  474 ;  Orr  v. 
Thompson,  4  Gilm.  451;  1  Chitty's  Pleadings,  1,  2,  '3,  12; 
Lamed  v.  Carpenter,  65  111.  543. 

A  person  who  assumes  a  name  which  imports  a  corporate 
existence,  and  by  it  exercises  corporate  powers,  is  estopped 
from  denying  the  existence  of  the  corporation.  United  States 
Express  Co.  v.  Bedbary,  34  111.  459. 

The  question  of  the  dissolution  of  a  corporation,  and  the 
effect  thereof,  should  be  raised  by  plea  in  abatement.  A 
corporation  is  unlike  a  natural  person,  and  a  mere  suggestion 
of  its  dissolution  does  not  raise  a  presumption  that  it  can 
not  be  sued.  In  re  Independent  Ins.  Co.  1  Holmes,  104; 
Hollow  ay  et  al.  v.  Freeman,  22  111.  201 ;  "Express  Co.  v.  Hag- 
gard, 37  111.  465;  Hurd's  Stat.  1877,  ch.  1,  sec.  1. 

Even  if  the  suggestion  is  to  be  treated  as  a  plea  in  abate- 
ment, it  was  properly  stricken  from  the  files,  because  not 
verified.     Fowler  v.  Arnold,  25  111.  2S4. 

Proceedings  by  attachment  do  not  abate  by  the  death  of  the 
defendant.  Hurd's  Stat.  1877,  ch.  3,  sec.  11,  ch.  1,  sec.  13; 
Davis  et  al.  v.  Shapleigh  et  al.  19  111.  386;  Rauh  v.  Reitchie, 
1  Bradw.  191. 

Foreign  corporations  are  non-residents,  and  their  property 
is  subject  to  attachment,  like  that  of  natural  persons.  Min- 
eral Point  R.  R.  Co.  v.  Keep,  22  111.  9  ;  Drake  on  Attachments, 
(4th  ed.)  sec.  70;  Hurd's  Stat.  1877,  ch.  131,  sec.  1,  sub.  5. 

One  seeking  to  defeat  an  attachment  on  the  ground  the 
defendant  corporation  is  dissolved,  and  that  he,  as  receiver, 
is  its  sole  representative,  and  entitled  to  the  possession  of  its 
property,  should  interplead.  Hurd's  Stat.  1877,  ch.  11,  sec. 
29 ;   City  Ins.  Co.  v.  Commercial  Bank,  68  111.  348. 
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The  decree  of  the  Missouri  court,  although  using  the  word 
"dissolve,"  does  not  operate  as  an  absolute  dissolution  of  the 
corporation,  but  keeps  it  alive  for  certain  purposes.  Suits 
may  still  be  prosecuted  or  defended  in  the  corporate  name 
after  dissolution  of  the  corporation.  Hurd's  Stat.  1877,  ch. 
73,  sec.  107;  Ramsey  v.  P.  M.  dt  F.  Ins.  Co.  55  111.  311. 

The  tendency  of  modern  decisions  is  to  treat  corporations 
once  existing  as  continuing  to  exist,  for  the  purpose  of  suing 
and  being  sued,  in  winding  up  their  affairs.  And  courts  of 
foreign  States  will,  upon  the  slightest  opportunity,  keep  them 
alive  for  such  purposes.  Pomeroy  v.  Bank,  1  Wall.  23 ; 
Shackleford  v.  Railroad  Co.  52  Miss.  159;  City  Ins.  Co.  v. 
Commercial  Bank,  68  111.  348. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Alfred  K.  Fassett,  a  creditor  of  the  Life  Association  of 
America,  a  corporation  organized  under  the  laws  of,  and  hav- 
ing its  principal  office  and  place  of  business  in,  the  State  of 
Missouri,  on  the  15th  of  October,  1879,  sued  an  attachment 
out  of  the  circuit  court  of  Sangamon  county,  and  caused  the 
same  to  be  levied  upon  certain  lands  belonging  to  the  company 
in  this  State,  where  it  had  lately  been  doing  an  insurance 
business.  Subsequently,  on  the  18th  of  the  same  month,  by 
a  decree  of  the  circuit  court  of  the  city  of  St.  Louis,  on  the 
petition  of  William  S.  Eelfe,  superintendent  of  the  Insurance 
Department  of  the  State  of  Missouri,  the  Life  Association  of 
America  was  declared  insolvent,  and  dissolved,  and  by  virtue 
of  the  proceedings  there  had,  all  its  assets  and  property,  of 
every  kind  and  description,  were  turned  over  to,  and  by  the 
decree  declared  to  be  vested  absolutely  in,  the  said  William  S. 
Eelfe,  as  the  receiver  and  successor  of  the  company.  Subse- 
quently, on  the  20th  of  February,  1880,  the  said  Eelfe,  in  his 
character  of  superintendent,  by  leave  of  the  court,  entered  a 
special  appearance  in  the  attachment  proceeding  commenced 
by  Fassett  against  the  company,  for  the  purpose  of  filing  a 
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written  suggestion  of  the  dissolution  of  the  company  under 
the  legal  proceedings  in  Missouri,  as  above  stated.  Fassett, 
by  his  counsel,  entered  a  formal  motion  to  strike  the  sugges- 
tion from  the  files,  on  the  hearing  of  which  Eelfe  offered  in 
evidence  the  record  of  the  proceedings  in  the  St.  Louis  circuit 
court,  limiting  his  appearance  for  that  purpose  only.  -  Upon 
consideration  of  the  matter  the  circuit  court  entered  an  order 
striking  the  suggestion  from  the  files,  to  reverse  which  order 
Eelfe,  removed  the  cause  to  the  Appellate  Court  for  the  Third 
District,  where  the  same  was  affirmed,  and  Eelfe  now  brings 
the  record  to  this  court,  by  writ  of  error,  for  review,  and 
assigns  for  error  the  affirming  of  the  order  of  the  circuit 
court  sustaining  the  motion  to  strike  the  suggestion  from  the 
files. 

Whether  Eelfe,  as  superintendent  of  the  Insurance  Depart- 
ment of  Missouri,  under  the  circumstances  stated,  is  entitled 
to  the  property,  and  to  administer  the  same  under  the  laws 
of  Missouri,  is  not  directly  presented  by  this  record.  Under 
our  statute  it  would  have  been  perfectly  competent  for  him 
to  have  entered  an  appearance,  and  by  interpleader  submitted 
his  rights  in  the  attached  estate  to  the  consideration  and 
judgment  of  the  court.  .  This,  however,  he  very  carefully  and 
studiously  avoided.  We  are  not  aware  of  any  rule  of  law  or 
practice  that  warrants  the  filing  of  such  a  suggestion  under 
the  circumstances  stated,  unless  it  be  assumed  that  our 
Statute  of  Abatement  applies  to  corporations  as  well  as  indi- 
viduals. It  is  well  understood,  in  the  construction  of  statutes, 
the  word  "person"  or  "persons"  is  often  held  to  include  cor- 
porations. Indeed,  by  the  5th  clause  of  section  1,  of  chap. 
131,  Eev.  Stat,  entitled  "Statutes,"  it  is  expressly  provided 
that  "the  word  'person'  or  'persons,'  as  well  as  all  words 
referring  to  or  importing  persons,  may  extend  to  and  be 
applied  to  bodies  politic  and  corporate  as  well  as  individuals, " 
and  the  position  that  the  several  provisions  of  the  Abatement 
act  relating  to  the  death  of  parties  were  intended  to  apply  to 
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a  dissolved  corporation  which  has  a  legal  successor,  is  not 
without  force.  But  whether  this  be  so  or  not,  and  about 
which  we  express  no  opinion,  we  are  clear  there  is  nothing 
in  the  Abatement  act  that  warranted  the  course  taken  by 
Eelfe  to  raise  the  question  of  the  dissolution  of  the  company. 
The  11th  section  of  that  act  provides,  in  substance,  that 
where  a  sole  defendant  in  any  action  dies  before  final  judg- 
ment, such  action  shall  not  on  that  account  abate,  if  it  might 
originally  have  been  prosecuted  against  his  legal  representa- 
tives, but  in  such  case  "the  plaintiff,  petitioner  or  complain- 
ant may  suggest  such  death  on  the  record,  and  shall,  by  order 
of  the  court,  have  summons  against  such  person  or  legal 
representative,"  etc. 

There  is  clearly  nothing  in  this  provision  that  authorizes 
the  representative  of  a  deceased  defendant  to  intrude  himself 
into  a  case  for  the  purpose  of  making  such  a  suggestion, 
unless  it  is  clone  to  make  himself  a  party  to  the  suit  for  the 
purposes  of  defence,  or  other  legitimate  object.  To  avail 
himself  of  the  statute  he  must  submit  himself  unreservedly 
to  the  jurisdiction  of  the  court.  The  object  of  the  statute 
was  to  provide  a  cheap  and  expeditious  mode  by  which  the 
legal  representatives  of  a  deceased  party  to  a  suit  may  be  sub- 
stituted for  the  deceased.  The  representatives  of  a  deceased 
defendant  are  not  bound  to  make  such  application.  They 
may  or  may  not,  just  as  they  please;  but  if  they  elect  to  do 
so,  they  must  be  substituted  for  all  purposes.  On  the  other 
hand,  if  they  omit  or  decline  to  make  application  to  be  thus 
substituted,  they  are  not  to  be  prejudiced  by  it.  If  the 
plaintiff  proceed  and  take  judgment  against  a  deceased  de- 
fendant without  making  his  legal  representatives  parties,  he 
does  so  at  his  peril.  As  to  his  legal  representatives,  it  will 
be  time  enough  for  them  to  interpose  when  it  is  sought 
to  enforce  the  judgment.  Not  having  been  made  parties 
to  it,  they  are  not  bound  by  it.  As  to  them  it  is  simply  a 
nullity. 

21—102  III. 
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It  is  not  to  be  inferred  from  anything  we  have  said  that 
where  the  fact  of  the  death  of  a  defendant  to  a  suit  is  admit- 
ted, or  where  the  court  itself  is  cognizant  of  such  fact,  it 
would  be  justified  in  entering  up  a  judgment  without  the 
legal'  representatives  of  the  deceased  being  first  made  parties. 
In  such  case,  if  the  plaintiff  does  not,  within  a  reasonable 
time,  take  the  proper  steps  to  make  them  parties,  the  court 
should,  on  its  own  motion,  enter  a  judgment  or  order  that 
the  suit  abate. 

But  it  may  be  claimed  that  although  the  limited  appear- 
ance of  Eelfe,  and  the  filing  by  him  of  the  suggestion,  can 
not  be  regarded  as  an  application,  under  the  statute,  to  be 
admitted  as  a  party  to  the  suit,  as  we  have  held  it  can  not, 
still,  the  civil  death  of  the  defendant  constituted  matter  of 
abatement,  and  Eelfe,  as  the  legal  representative  of  the 
defendant  company,  had,  on  common  law  principles,  the 
legal  right  to  appear  in  the  cause  for  the  purpose  of  inter- 
posing such  defence,  and  in  this  view  the  suggestion  should 
be  regarded  in  the  nature  of  a  plea  in  abatement.  Viewing 
it  in  this  light,  the  suggestion  was  clearly  insufficient,  both  in 
form  and  substance.  It  is  well  settled  that  every  pleading 
which  sets  up  matter  in  abatement  which  does  not  appear  of 
record  to  be  true,  must  be  verified  by  affidavit,  and  if  not  so 
verified,  should,  on  motion,  be  stricken  from  the  files.  King 
v.  Haines,  23  111.  340;  Cook  v.  Yarwood,  41  id.  115;  McNab 
v.  Bennett,  66  id.  157.  The  law  has  wisely  prescribed  certain 
forms  in  which  defences  of  all  kinds  are  required  to  be  inter- 
posed, and  a  proper  administration  of  justice  requires  they 
should  be  substantially  followed.  In  the  case  last  cited, 
where  an  informal  motion  in  the  nature  of  a  plea  in  abate- 
ment had  been  made  to  dismiss  the  suit  for  an  alleged  want 
of  jurisdiction,  which  was  unsupported  by  affidavit,  and  had 
been  stricken  from  the  files  on  motion,  this  court,  in  holding 
there  was  no  error  in  doing  so,  said :  "Even  if  the  question 
could  have  been  raised  by  motion,  the  court  did  not  err  in 
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striking  the  paper  from  the  files,  because  it  was  not  informed 
in  any  proper  manner  as  to  the  truth  of  the  extrinsic  facts 
alleged  in  the  written  motion."  The  statement  of  facts  in 
the  suggestion  were  in  no  manner  verified,  hence  the  court 
was  not  authorized  to  act  upon  it  when  filed,  even  if  it  had, 
in  other  respects,  been  a  formal  plea  in  abatement,  and  the 
plaintiff  was  under  no  obligation  to  answer  it.  Nor  was  the 
insufficiency  of  this  paper,  considered  in  the  nature  of  a  plea, 
cured,  in  this  respect,  by  Eelfe  subsequently  offering  in  evi- 
dence the  record  of  the  proceedings  in  the  St.  Louis  circuit 
court,  for  that  did  not  at  all  change  the  character  of  the 
paper  as  originally  filed,  and,  upon  the  motion  to  strike  it 
from  the  files,  the  only  question  which  the  court  could  prop- 
erly consider,  was  whether  the  paper,  as  originally  filed,  was 
legally  sufficient,  and  that  was  purely  a  question  of  law,  upon 
which  the  record  could  not  have  the  slightest  bearing.  The 
record  being  a  mere  instrument  of  evidence,  there  was  no 
issue  of  fact  to  which  it  could  possibly  relate,  hence  the  offer- 
ing it  in  evidence  was  of  no  legal  consequence  or  significance 
whatever. 

Upon  the  dissolution  or  civil  death  of  a  corporation,  all  its 
real  estate,  by  the  strict  rule  of  the  common  law,  reverts  to 
the  original  owners  or  their  heirs,  and  all  its  personal  estate 
vests  in  the  Crown,  in  England,  and  the  State  here,  and  all 
debts  due  to  or  from  it  are  by  operation  of  law  extinguished. 
Ahgell  &  Ames  on  Corporations,  195. 

Equity,  however,  views  the  matter  in  quite  a  different  light. 
In  equity  the  corporation  is  regarded  as  a  trustee  holding  the 
corporate  property  for  the  benefit  of  its  creditors  and  share- 
holders, which,  upon  its  dissolution  or  civil  death,  a  court  of 
chancery  will  lay  hold  of  as  a  trust  fund,  and  distribute  for 
their  benefit.  With  a  view  of  mitigating  the  rigor  of  the 
common  law  with  respect  to  the  effects  of  a  defunct  corpora- 
tion, the  legislature  of  this  and  most,  if  not  all,  of  the  other 
States  of  the  Union  have,  by  appropriate  legislative  enact- 
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merits,  provided  for  a  just  and  equitable  distribution  of  their 
assets  in  cases  of  insolvency,  or  sudden  dissolution  from  any 
cause,  and  our  own  act  on  the  subject  contains  a  provision 
which  in  express  terms  extends  their  corporate  existence  two 
years  from  the  date  of  their  dissolution,  for  such  purpose. 
Sections  10  and  25,  chap.  32,  Kev.  Stat. 

From  these  and  other  provisions  of  the  statute  it  clearly 
appears  that  it  is  a  part  of  the  settled  policy  of  the  State,  at 
least  so  far  as  domestic  corporations  are  concerned,  that 
upon  their  dissolution,  however  that  may  be  effected,  they 
shall  nevertheless  be  regarded  as  still  existing  for  the  purpose 
of  settling  up  their. affairs  and  having  their  property  applied 
for  the  payment  of  their  just  debts,  and  we  see  no  sufficient 
reasons  why  the  same  policy  should  not,  so  far  as  practica- 
ble, be  extended  to  foreign  corporations  that  have  property 
here,  and  are  located  among  us  for  business  purposes.  These 
wise  and  wholesome  laws  have  been  ordained  chiefly  for  the 
protection  of  our  own  citizens,  and  it  is  but  just  they  should 
be  enforced,  so  far  as  may  be,  against  foreign  as  well  as 
domestic  corporations. 

When  the  attachment  in  this  case  was  sued  out,  there  was 
no  legal  impediment  in  the  way  of  enforcing  the  plaintiff's 
claim.  It  was  rightfully  levied  upon  the  company's  lands, 
and  became  an  existing  lien  upon  them,  and  a  security  for 
the  attaching  creditor's  claim.  If  the  company  were  a  do- 
mestic corporation,  it  is  clear  this  lien  could  not  be  defeated 
by  a  decree  of  dissolution  under  insolvent  proceedings  here. 
The  company  would  be  regarded,  notwithstanding  such 
decree,  as  still  existing,  for  the  purposes  of  enforcing  the 
attachment  lien,  by  proceeding  to  judgment  and  execution  in 
the  usual  way,  and  we  see  no  sufficient  reason  why  foreign 
corporations  owning  property  and  doing  business  here  should 
not  be  regarded  in  the  same  way,  and  placed  upon  an  equal 
footing  in  this  respect  with  domestic  corporations. 
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Whatever  may  be  the  effect  of  a  decree  of  dissolution  in 
the  State  creating  the  corporation,  it  may  nevertheless  be 
regarded  as  at  least  a  de  facto  corporation  here,  for  the  pur- 
pose of  enabling  creditors  to  reach  its  effects  in  this  State. 
This  view  is  not  only  eminently  just  to  the  creditors  here, 
but  places  all  corporations  doing  business  in  this  State  upon 
the  same  footing  in  this  respect.  This  view  of  the  matter  is 
substantially  recognized  in  The  City  Insurance  Company  of 
Providence  v.  The  Commercial  Bank  of  Bristol,  68  111.  348.. 
which  was  a  case,  in  all  its  essential  features,  like  the  present. 
It  was  there  said:  "There  is  nothing  in  the  comity  which 
exists  between  States  that  makes  it  improper  our  courts 
should  afford  this  remedy  (attachment),  notwithstanding  the 
fact,  by  the  laws  of  the  State  which  created  this  corporation, 
its  effects  are  in  the  hands  of  a  receiver. " 

It  is  not  denied,  or  even  questioned,  that  by  the  common 
law  a  corporation  which  has  been  dissolved  absolutely,  for  all 
purposes  whatsoever,  stands  upon  the  same  footing  as  a  dead 
person  with  respect  to  any  power  in  the  courts  to  enter  a 
valid  judgment  against  it.  In  the  absence  of  any  statutory 
provisions  on  the  subject,  the  manifest  logic  and  reason  of 
the  thing  is  the  same  in  both  cases.  Much  the  largest  por- 
tion of  the  authorities  on  this  subject  relate  to  natural 
persons,  and  it  is  to  be  regretted  they  are  anything  but 
harmonious. 

Much  of  the  confusion  and  uncertainty  which  prevail  in 
the  authorities  on  this  subject  is  attributable,  doubtless,  to 
the  fact  that  courts,  in  jurisdictions  where  the  common  law 
system  obtains,  in  attempting  to  follow  the  adjudications  of 
other  courts,  have  failed  to  distinguish  the  cases  resting  on 
purely  common  law  grounds  from  those  resting,  in  whole  or 
in  part,  upon  statutes  modifying  the  common  law.  A  careful 
examination  of  the  authorities  clearly  shows  that  a  judgment 
by  the  common  law,  in  the  absence  of  any  statutory  provi- 
sions on  the  subject,  against  a  dead  person,  either  natural  or 
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artificial,  is  absolutely  void,  and  the  fact  that  service  may 
have  been  obtained,  or  the  suit  commenced,  before  the  death 
of  the  party,  makes  no  difference  in  this  respect ;  and  this 
was  unquestionably  the  rule  from  the  earliest  period  of  the 
common  law  down  to  the  seventeenth  year  of  the  reign  of 
Charles  II,  when  the  British  Parliament  passed  the  first  act 
somewhat  modifying  the  common  law  on  the  subject.  Ran- 
dal case,  2  Mod.  308 ;  1  Salk.  8 ;  2  Sandf.  72,  note  m.  The 
rule,  of  the  civil  law  was  the  same.     7  Kob.  Practice,  157. 

By  statute  (17  Car.  2,  chap.  8,  sec.  1,)  it  was  enacted,  in 
substance,  that  the  death  of  neither  plaintiff  nor  defendant, 
between  verdict  and  judgment,  should  be  assigned  for  error, 
provided  the  judgment  should  be  entered  up  within  two  terms 
after  such  verdict.  The  courts  of  "Westminster,  in  giving 
a  construction  to  this  act,  held  that  where  a  party — and 
there  was  no  difference  between  plaintiff  and  defendant  in 
this  respect — died  in  term  time,  though  before  verdict,  the 
cause  might  nevertheless  proceed  to  trial  and  judgment,  upon 
the  theory  the  entire  term  was  in  contemplation  of  law  but 
one  day.  (2  Sandf.  72,  note  m.)  The  judgments  in  these 
cases  were  entered  precisely  in  the  same  manner  as  if  the 
death  of  the  party  had  not  occurred,  and  the  statute  applied 
as  well  where  the  right  of  action  did  not  survive  to  or  against 
the  legal  representatives  of  the  deceased  party,  as  where  it 
did.     Ibid. 

The  next  legislation  on  the  subject  was  the  statute  of  8 
and  9,  W.  3.  Section  6,  chapter  11,  of  that  act,  provided,  in 
substance,  that  in  all  actions  to  be  commenced  in  any  court 
of  record,  if  the  plaintiff  or  defendant  should  happen  to  die 
after  interlocutory  and  before  final  judgment,  the  action 
should  not  by  reason  thereof  abate,  if  such  action  could  be 
originally  prosecuted  or  maintained  by  or  against  the  execu- 
tors or  administrators  of  the  party  dying;  but  the  plaintiff  in 
such  case,  or,  in  the  event  of  his  death  after  such  interlocu- 
tory judgment,  his  executors  or  administrators,  might  have  a 
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scire  facias  against  the  defendant,  or,  if  he  should  die  after 
such  interlocutory  judgment,  then  against  his  executors  or 
administrators,  to  show  cause  why  damages  should  not  be 
assessed  or  recovered  in  such  action,  etc.  It  will  be  per- 
ceived that  this  act  is  in  some  of  its  main  features  much  like 
our  own  statute  on  this  subject,  and  is  doubtless  the  original 
from  which  our  own  was  modeled,  though  ours  is  unquestion- 
ably a  great  improvement  on  the  English  model.  This  act, 
it  will  be  further  observed,  extends  only  to  cases  where  the 
death  of  either  party  occurs  after  an  interlocutory  judgment. 
This  brief  reference  to  the  earlier  decisions  founded  on  the 
common  law,  and  subsequent  legislation  on  the  subject, 
clearly  shows  that  the  idea  that  a  judgment  against  a  dead 
person  is  voidable  only,  had  its  origin  in  the  construction 
given  to  the  act  of  17  Car.  2,  above  mentioned,  and  any 
extension  of  the  doctrine  to  cases  not  falling  within  that  act, 
or  other  acts  of  a  similar  character,  would,  on  principle,  be  a 
clear  misapplication  of  it.  It  is  also  to  be  observed  that  these 
statutes,  having  both  been  passed  since  the  fourth  year  of 
the  reign  of  James  I,  are  not  of  any  binding  force  in  this 
country,  and  it  is  clear  the  decisions  of  the  English  courts 
construing  them  are  likewise,  on  principle,  of  no  authority 
here,  and  so  far  as  they  have  been  acted  upon  by  the  courts 
of  this  country  in  deducing  the  common  law  as  to  the  effect 
of  a  judgment  for  or  against  a  dead  person,  they  have  led, 
as  already  remarked,  to  much  misapprehension  and  confu- 
sion on  the  subject.  Such  a  judgment,  when  tested  by  the 
common  law  alone,  as  we  have  already  seen,  is  absolutely 
void.  Prior  to  the  legislation  above  referred  to,  there  was  no 
difference,  as  respects  the  validity  of  a  judgment,  whether  it 
was  rendered  against  or  in  favor  of  a  dead  party.  It  was 
equally  void  in  either  case.  The  very  wording  of  these  acts 
shows  such  was  understood  to  be  the  rule  at  the  time  of  their 
adoption.  The  law,  however,  in  course  of  time  became  set- 
tled in  England  the  other  way,  so  far  as  it  relates  to  judg- 
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merits  in  favor  of  dead  plaintiffs,  and  the  rule  became  firmly 
established  that  the  death  of  the  plaintiff  must  be  taken 
advantage  of  by  plea  in  abatement,  otherwise  the  judgment 
would  be  binding.  And  such  is  the  general  doctrine  on  the 
subject  at  this  time.  (Stoetzell  et  al.  v.  Fidlerton,  44  111.  108.) 
And  many  respectable  courts  and  authors  in  this  country 
apply  the  same  rule  to  judgments  against  deceased  defend- 
ants, where  they  die  after  having  been  regularly  served  with 
process.  According  to  these  authorities  such  judgments  are 
voidable  only,  and  hence  can  not  be  successfully  assailed  in 
a  mere  collateral  proceeding.  Freeman  on  Judgments,  sees. 
140  and  153. 

We  are  of  opinion,  however,  there  is  just  ground  for  a  dis- 
tinction in  the  two  classes  of  cases.  Where  a  suit  is  being 
prosecuted  in  the  name  of  a  dead  plaintiff,  the  defendant 
may  well  plead  the  fact  in  abatement,  and  there  is  no  great 
hardship  in  holding  that  if  he  does  not  so  take  advantage  of 
it  the  judgment  shall  bind  him,  when  collaterally  drawn  in 
question.  In  the  nature  of  things,  the  deceased  defendant 
can  not  plead  in  abatement,  or  otherwise  interpose,  the  fact 
of  his  own  death,  and  his  legal  representatives,  until  brought 
into  court  by  the  plaintiff,  as  contemplated  by  the  statute,  are 
not  supposed  to  be  present,  or  to  know  anything  about  the 
pendency  of  the  suit,  and  to  hold  a  judgment  obtained  under 
such  circumstances  binding  upon  them,  would  seem  not  only 
inconsistent  with  well  settled  principles,  but  would  probably 
lead  to  the  perpetration  of  great  frauds.  We  are,  therefore, 
clearly  of  opinion  such  judgments  are,  as  already  stated, 
absolutely  void. 

In  addition  to  the  reasons  already  given  why  we  hold  the 
company  to  be  still  existing  for  the  purposes  of  enforcing  the 
claim  of  defendant  in  error,  it  may  be  further  stated,  that 
although  the  decree  of  the  St.  Louis  circuit  court,  in  terms, 
declares  the  corporation  dissolved,  yet  by  other  portions  of 
the  decree,  for  the  purpose  of  winding  up  the  business  of 
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the  company,  paying  its  debts,  etc.,  suits  are  authorized  to 
be  brought  and  defended  in  the  name  of  the  corporation,  and 
it  is  also  authorized,  for  the  same  purpose,  to  make,  in  its 
corporate  name,  all  necessary  conveyances  of  its  property 
and  effects.  It  is  thus  clear,  when  all  the  provisions  of  the 
decree  are  considered  together,  as  they  should  be,  the  cor- 
poration is  not  absolutely  extinguished  for  all  purposes,  but, 
on  the  contrary,  is  expressly  kept  alive,  so  far  as  its  existence 
may  be  necessary,  to  collect  and  apply  its  assets  to  the  pay- 
ment of  its  debts,  (Ramsey  v.  Peoria  Marine  and  Fire  Ins. 
Co.  55  111.  311,)  and  therefore  it  can  not  with  propriety  be 
said  to  be  civilly  dead,  to  the  extent  of  abating  suits  pending 
against  it  in  a  foreign  State. 

If,  then,  the  company  still  exists  in  its  own  State  for  the 
purpose  of  suing  and  being  sued,  and  having  its  property 
applied  to  the  payment  of  its  debts,  and  for  the  purposes  of 
making  conveyances  and  transfers  of  its  property  to  accom- 
plish the  same  ends,  how  can  it  consistently  be  said  that  it 
has  no  existence  here,  for  like  purposes  ?  The  attached  lands 
in  this  State  still  belong  to  the  company,  unless  they  have 
since  been  conveyed  by  it  to  some  one  else,  for  the  title  to 
them  could  not  possibly  have  passed  by  the  Missouri  decree 
to  the  receiver.  (City  Ins.  Co.  v.  Com.  Bank,  68  111.  348.)  If 
they  have  subsequently  been  conveyed  by  the  company,  the 
grantee  took  them  subject  to  the  attachment  lien. 

But  there  is  still  another  view  of  this  case  which  we  regard 
as  fatal  to  plaintiff  in  error.  If  the  corporation  is  absolutely 
extinct,  so  as  to  be  pronounced  civilly  dead,  on  what  prin- 
ciple can' this  writ  of  error  be  maintained?  It  is  a  familiar 
doctrine  that  the  suing  out  of  a  writ  of  error  is  the  com- 
mencement of  a  new  suit,  and  assuming  the  circuit  court 
erred  in  not  abating  the  suit,  and  that  the  error  may  be  cor- 
rected upon  a  writ  of  error  coram  nobis,  then  this  writ  of 
error  should  have  been  prosecuted  in  the  name  of  the 
receiver,  as  the  legal  successor  of  the  corporation.     Upon 
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the  hypothesis  just  stated  there  is  no  more  propriety  in 
suing  out  the  present  writ  of  error  in  the  name  of  the  defunct 
corporation,  than  there  would  be  in  an  heir  or  executor  suing 
out  a  writ  of  error  in  the  name  of  the  deceased  ancestor  or 
testator,  to  reverse  a  judgment  entered  against  him  in  his 
lifetime,  and  it  will  be  admitted  such  a  writ  could  not  be 
maintained.  Nor  does  the  fact  that  the  Missouri  decree 
authorized  suits  to  be  brought  in  the  name  of  the  corporation 
after* its  alleged  dissolution,  make  any  difference  in  this 
respect,  here.  That  provision  of  the  decree,  whatever  its 
effect  might  be  in  *  Missouri,  could  not  affect  the  legal  pro- 
cedure of  our  courts.  By  the  law  of  this  State  no  suit  can 
be  maintained  in  the  name  of  a  dead  person,  where  the 
objection  is  taken  in  apt  time,  or  the  fact  appears  of  record, 
and  it  is  clear  the  law  in  this  respect  can  not  be  changed  or 
suspended  by  the  decree  of  any  court,  foreign  or  domestic. 
It  follows,  therefore,  that  if  the  position  of  plaintiff  in  error 
is  correct,  this  writ  of  error  should  be  dismissed.  Barret 
et  ux.  v.  Gaston,  Exr.  Breese,  255. 

Moreover,  if  the  error  complained  of  existed,  and  the  suit> 
was  brought  by  the  proper  party,  still,  under  the  circum- 
stances of  this  case,  we  do  not  think  this  is  the  proper  forum 
in  which  to  obtain  redress.  The  doctrine  is  well  settled 
that  a  judgment  taken  against  an  infant,  dead  person,  mar- 
ried woman,  or  the  like,  where  the  character  of  such  person 
is  not  properly  brought  to  the  attention  of  the  trial  court, 
and  made  to  appear  of  record,  must  be  reviewed,  in  the  first 
place,  in  the  court  where  the  judgment  was  rendered.  The 
judgment  in  such  cases  is  supposed  to  be  founded  upon  a 
misapprehension  of  facts,  hence  the  error  is  required  to  be 
corrected  in  the  same  court,  as  courts  of  error  proper  only 
review  errors  in  law.  By  the  common  law  the  ordinary 
method  of  correcting  an  error  of  this  kind  is  by  a  writ  of 
error  coram  nobis,  but  the  modern  practice  is  to  accomplish 
the  same  thing  by  motion.     If  the  court  should,  on  proper 
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application,  refuse  to  correct  the  error  where  its  existence  is 

clearly  established,  the  question  would  then  be  reviewable 

in  this  court, — and  so  it  would,  also,  if  the   question  was 

properly  raised,  and  the  error  made  to  appear  of  record  in 

the  first  instance ;  but,  as  we  have  already  seen,  that  was  not 

done  in  this  case. 

Upon  all  the  grounds  suggested,  we  think  the  law  is  with 

the  defendant  in  error. 

Judgment  affirmed. 


John  Long 


v. 


The  People  of  the  State  of  Illinois. 


Filed  at  Springfield  March  28,  1882. 

1.  Criminal  law — motion  to  quash — waiver.  A  pending  motion  to 
quash  an  indictment  is  waived  by  pleading  to  the  merits. 

2.  S*ame — practice — entering  plea  after  trial.  Under  section  423  of  the 
Criminal  Code,  the  clerk  is  required  to  enter  the  arraignment  and  plea  of  a 
defendant  upon  the  minutes  of  the  proceedings,  and  if  he  neglects  to  do  so, 
it  may  and  shall  be  done,  at  any  time,  by  order  of  the  court,  which  shall 
cure  the  error  or  defect.  This  entry  may  be  ordered  even  after  the  trial, 
mine  pro  tunc. 

3.  Habitation — right  to  eject  intruder.  Where  a  person  requests 
another  to  leave  his  house,  and  the  latter  refuses  to  go,  the  former  has  the 
right  to  use  such  force  as  is  necessary  to  remove  him,  and  no  more. 

4.  Eekoe — when  instruction  not  acted  on  by  the  jury.  The  giving  of  an 
instruction,  on  the  trial  of  one  for  an  assault  with  intent  to  murder,  that  the 
jury  might  convict  of  an  assault  with  intent  to  commit  manslaughter,  if  war- 
ranted by  the  evidence,  can  not  be  assigned  for  error,  when  the  jury  find  the 
defencfant  guiltv  of  the  crime  as  charged  in  the  indictment. 

5.  Practice — time  to  object — limiting  argument  of  counsel.  The  limit- 
ing of  counsel  in  their  argument  to  the  jury,  in  a  criminal  case,  can  not  be 
urged  as  error  by  the  defendant,  where  no  objection  was  made  thereto  at  the 
time,  and  no  further  time  was  asked.  The  objection  comes  too  late  when 
made  for  the  first  time  in  the  reasons  for  a  new  trial. 
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Brief  for  the  Plaintiff  in  Error. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county; 
the  Hon.  Owen  T.  Beeves,  Judge,  presiding. 


Messrs.  Tipton  &  Byan,  for  the  plaintiff  in  error : 

The  case  was  tried  without  a  plea,  and  while  a  motion  was 
pending  to  quash  the  indictment.  This  fact  was  not  discov- 
ered until  after  sentence.  After  sentence,  and  without  notice 
to  Long  or  his  counsel,  the  court,  without  evidence  and  with- 
out a  hearing,  ordered  the  entry  of  a  plea  nunc  pro  tunc.  The 
record  must  show  that  a  plea  of  not  guilty  was  entered,  as 
without  there  is  no  "issue  to  try.  Johnson  v.  People,  22  111. 
314;  Aylesworth  v.  People,  65  id.  301;  Yundt  v.  People,  2 
Gilm.  540;  Phillips  v.  People,  88  111.  160. 

One  in  the  lawful  possession  of  premises  has  a  right  to 
eject  an  intruder  therein,  using  no  more  force  than  is  neces- 
sary. Phillips  et  al.  v.  City  of  Springfield,  39  111.  83 ;  Wyatt 
v.  Wood,  4  Johns.  157;  Woodman  v.  Howell,  45  111.  367; 
Abt  v.  Burgheim,  80  id.  92. 

But  this  doctrine  has  no  application  to  this  case,  for  the 
reason  that  Long  was  rightfully  at  Miller's  house.  Hence 
the  eleventh  instruction  for  the  People,  giving  the  jury  to 
understand  that  Long  was  an  intruder,  and  the  assault  on 
him  with  the  razor  justifiable,  was  erroneous. 

Under  an  indictment  for  an  assault  with  intent  to  commit 
murder,  no  conviction  can  be  had  of  an  assault  with  intent 
to  commit  manslaughter.  An  assault  with  intent  to  commit 
manslaughter  is  impossible.  There  can  be  no  intent  to  com- 
mit manslaughter,  in  which  there  is  no  deliberation. 

Such  instructions  only  should  be  given  as  are  based  upon 
legitimate  evidence,  and  if  an  irrelevant  one  be  given,  con- 
taining a  correct  abstract  proposition  of  law,  which  is  calcu- 
lated to  mislead,  it  will  be  error.  Coughlin  v.  People,  18  111. 
267 ;  Humphrey  v.  Collier,  1  Scam.  47 ;  Hill  v.  Ward,  2  Gilm. 
2S5;  Denman  v.  Bloomer,  11  111.  177;  McKinley  v.  Watkins, 
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13  id.  14-0;  Baxter  v.  People,  3  Gilm.   368;   Miller  v.*  People, 
39  111.  458. 

The  time  for  the  argument  of  the  case  was  limited  to 
twenty  minutes  on  a  side.  This  was  too  short,  and  was 
error.      White  v.  People,  90  111.  111. 


Mr.  James  McCaktney,  Attorney  General,  for  the  People : 

Entering  the  plea  of  not  guilty  nunc  pro  tunc,  was  justified 
by  the  statute.     Rev.  Stat.  ch.  38,  sec.  423. 

It  is  clearly  inferable,  from  Hopkinson  v.  People,  18  111. 
264,  that  a  person  may  be  convicted  of  an  assault  with  intent 
to  commit  manslaughter.  See,  also,  State  v.  Williams,  5 
Baxter,  (Tenn.)  655 ;   Wilson  v.  State,  4  Tex.  App.  637. 

The  following  are  some  of  the  cases  directly  in  point,  hold- 
ing that  under  an  indictment  for  an  assault  to  murder,  the 
defendant  may  be  convicted  of  an  assault  to  kill,  or  to  com- 
mit manslaughter:  Jarrell  v.  State,  58  Ind.  293;  State  v. 
White,  45  Iowa,  325 ;  State  v.  Butman,  42  N.  H.  490 ;  State 
v.  Waters,  39  Me.  54;  State  v.  Phinney,  42  id.  384;  State  v. 
Nichols,  8  Conn.  496 ;  Scott  v.  Commonwealth,  6  S.  &  R. 
224;  Slave  Nancy  v.  State,  6  Ala.  483 ;  State  v.  Reed,  40  Vt. 
603. 

But  in  this  case  the  instruction  on  this  subject  was  value- 
less, as  the  jury  did  not  find  the  defendant  guilty  of  an 
assault  with  intent  to  commit  manslaughter. 

Mr.  Robert  B.  Porter,  State's  Attorney,  and  Mr.  John  T. 

Lillard,  also  for  the  People  : 

The  entry  of  the  order  showing  a  plea  before  trial,  cured 
the  defect  in  the  record.  Crim.  Code,  sec.  423 ;  Johnson 
et  al.  v.  People,  22  111.  317 ;  May  v.  People,  92  id.  346. 

The  motion  to  quash  the  indictment  was  waived  by  the 
plea  of  not  guilty.  McKinney  v.  People,  2  Gilm.  555 ;  Bid- 
liner  v.  People,  95  111.  395;  Perteet  v.  People,  70  id.  171. 


334  Long  v.  The  People.  [March 

Opinion  of  the  Court. 

If  one  enters  with  authority  the  house  of  another,  he  be- 
comes a  trespasser  and  intruder  when,  on  request,  he  refuses 
to  leave.      Woodman  v.  Howell,  45  111.  367. 

A  man's  house  is  his  castle,  and  he  may  eject  a  trespasser 
therefrom,  using  reasonably  necessary  force  therefor.  He 
may  defend  his  dwelling  house  even  to  the  taking  of  life,  if 
necessary.  Davison  v.  People,  90  111.  229 ;  Woodman  v. 
Howell,  siqwa. 

It  is  claimed  there  is  no  such  crime  as  an  "assault  with 
intent  to  commit  manslaughter. "  The  crime  of  manslaughter 
includes  an  intent.  'The  statute  says,  "it  must  be  voluntary. " 
If  an  act  of  volition,  it  is  an  act  of  intent. 

The  law  presumes  an  intent  in  every  criminal  act.  Crim. 
Code,  sec.  281 ;  York  v.  Com.  9  Mete.  103 ;  People  v.  Herrick, 
13  Wend.  87 ;  1  Wharton  on  Crim.  Ev.  sec.  724. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error,  together  with  Sophia  Miller,  were  indicted 
in  the  McLean  circuit  court  for  an  assault  with  intent  to 
murder  Fred  Miller.  A  trial  was  had,  and  the  jury  found 
plaintiff  in  error  guilty,  as  charged  in  the  indictment,  and 
Mrs.  Miller  guilty  of  an  assault.  Plaintiff  in  error  brings 
the  record  to  this  court,  and  urges  a  reversal  on  various 
grounds,  some  plausible  and  others  frivolous. 

It  is  admitted  that  plaintiff  in  error  shot -Miller,  but  it  is 
claimed  that  it  was  in  self-defence.  After  a  careful  examina- 
tion of  the  evidence,  we  fail  to  see  a  single  element  of  self- 
defence.  Even  according  to  the  testimony  of  plaintiff  in 
error  it  does  not  appear.  If  we  were  to  look  alone  to  his 
evidence,  as  his  counsel  have  argued  the  case,  self-defence  is 
wanting.  He  says  that  Miller  had  a  razor,  and  said  he  would 
kill  him,  and  he  went  into  another  room  and  got  his  gun, 
returned  to  and  stood  in  the  door,  and  shot  first  on  the  floor, 
to  frighten  Miller,  and  as  he  approached,  plaintiff  in  error 
shot  him.     He  does  not  state  that  Miller  used,  or  attempted 
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to  use,  the  razor.  He  went  to  another  room,  and  Miller  did 
not  follow  him, — made  no  demonstration  of  any  kind, — and 
yet,  instead  of  closing  the  door  to  keep  Miller  out,  had  he 
attempted  to  pursue  him  to  the  room,  he  returned  to  and 
stood  in  the  door,  and  shot,  as  he  says,  to  frighten  Miller. 
Could  any  person,  under  the  circumstances,  have  believed  he 
was  in  danger  of  losing  his  life,  or  of  great  bodily  injury? 
No  one,  surely,  could  for  a  moment  have  believed  he  was 
justified  in  resorting  to  extreme  measures  to  preserve  his 
life,  or  to  prevent  great  bodily  harm.  His  own  acts,  as  he 
details  them,  repel  the  belief  that  he  so  believed. 

Again,  in  recounting  the  circumstances  of  the  affair  to  two 
disinterested  witnesses,  a  few  clays  afterwards,  plaintiff  in 
error  made  no  mention  of  Miller  having  a  razor.  This,  so 
soon  after  the  occurrence,  and  so  important  a  fact  in  the 
case,  he  would  surely  have  spoken  of  if  it  had  been  true. 
It  must  have  been  an  afterthought,  to  strengthen  his  defence. 
It  is  true  that  Miller's  daughter  testified  her  father  had  a 
razor,  but  the  jury,  most  probably,  did  not  believe  her.  But 
even  if  they  did  as  to  that  fact,  she  failed  to  state  facts  that 
justified  plaintiff  in  shooting. 

Again,  from  the  evidence  it  appears  that  Miller  was  shot 
in  the  left  arm  and  in  the  right  side.  Miller  testified  he  was 
twice  shot,  and  one  of  the  physicians  who  saw  the  wounds 
says,  from  their  location  both  wounds  could  not  have  been 
made  by  the  same  shot.  The  jury  were  therefore  fully  war- 
ranted in  believing  plaintiff  in  error  had  sworn  falsely  when 
he  said  the  first  shot  was  at  the  floor,  and  as  that  was  a 
material  fact,  if  the  jury  believed  he  had  sworn  falsely  as  to 
that,  they  were  warranted  in  rejecting  his  whole  testimony, 
unless  corroborated  by  other  credible  evidence.  All  of  the 
evidence  considered,  we  think  it  not  only  warranted,  but 
required,  the  verdict  of  the  jury. 

We  shall  now  consider  the  technical  objections  urged  for  a 
reversal.     It  is  first  urged,  that  the  case  was  tried  without 
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a  plea,  and  while  a  motion  to  quash  was  pending.  As  to  the 
motion  to  quash,  it  is  not  a  rash  presumption  that  all  per- 
sons in  the  profession  know  that  such  a  motion  is  waived  by 
pleading  to  suit  or  action. 

But  it  is  said  that  the  case  was  tried  without  a  plea.  On 
turning  to  the  record,  we  find  the  court  found  that  the-  plain- 
tiff in  error,  on  the  13th  day  of  October,  1881,  did  appear  in 
open,  court  and  enter  his  plea  of  not  guilty,  and  the  clerk 
was  ordered  to  enter  the  plea  nunc  pro  tunc,  and  when  this 
order  was  entered,  the  record  finds  plaintiff  in  error  was 
present  in  court. 

But  it  is  urged  that  this  finding  and  order  were  made  after 
the  trial.  If  counsel  had  turned  to  the  423d  section  of  our 
Criminal  Code,  we  presume  this  objection  would  not  have 
been  urged  on  the  attention  of  the  court.  It  provides  that 
the  arraignment  and  plea  shall  be  entered  by  the  clerk  on  the 
minutes  of  the  proceedings,  "and  if  the  clerk  neglects  to 
insert  in  the  minutes  the  said  arraignment  and  plea,  it  may 
and  shall  be  done  at  any  time,  by  order  of  the  court,  and 
then  the  error  or  defect  shall  be  cured."  This,  beyond  all 
cavil,  cures  or  removes  this  extremely  technical  objection. 

It  is  said  that  plaintiff  in  error  had  a  right  to  dispute  the 
fact  that  he  had  entered  a  plea.  He  was  present,  as  the 
record  finds,  when  the  order  was  made,  and  why  did  he  not 
dispute  the  fact  ?     This  is  frivolous. 

It  is  urged  that  the  court  erred  in  instructing  the  jury 
that  if  Miller  requested  plaintiff  in  error  to  leave  his  house, 
and  he  refused  to  go,  he  had  the  right  to  use  such,  and  no 
more,  force  than  was  necessary  to  remove  him.  This  has 
been  the  settled  and  undisputed  law  for  centuries,  if  not  from 
the  first  organization  of  society,  in  its  crudest  state.  There 
was  evidence  on  which  to  base  it,  and  it  was  not  error  to 
give  it  to  the  jury. 

It  is  urged  that  the  court  erred  in  instructing  the  jury 
that,  if  the  facts  warranted  it,  they  might  find  defendants 
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guilty  of  an  assault  with  intent  to  commit  manslaughter, — 
that  under  an  indictment  for  an  assault  with  intent  to  commit 
murder,  the  law  will  not  sanction  a  conviction  of  an  assault 
with  intent  to  commit  manslaughter.  Even,  if  this  could  be 
conceded  to  be  true,  the  jury  did  not  convict  plaintiff  in  error 
of  an  assault  with  intent  to  commit  manslaughter.  They 
found  him  guilty  of  the  crime  charged  in  the  indictment. 
We  are  unable  to  comprehend  how  it  was  possible  to  have 
prejudiced  plaintiff  in  error.  But  it  is  said  it  may  have  misled 
the  jury.  We  fail  to  comprehend  how  it  could,  and  counsel 
have  not  pointed  out  how  it  did ;  and  the  finding  of  the  jury 
shows  that  it  did  not,  as  they  did  not  find  a  verdict  as  it 
informed  them  they  could,  if  warranted  by  the  evidence. 
The  instructions  are  based  on  the  evidence.  If  all  of  the 
People's  evidence  were  left  out  of  view,  there  would,  perhaps, 
be  ground  for  the  objection.  Nor  do  we  see  that  they  were 
calculated  to  mislead. 

It  is  also  claimed  that  the  court  erred  in  limiting  the  time 
for  arguing  the  case  to  the  jury.  It  is  a  sufficient  answer  to 
say,  counsel  did  not  object,  or  ask  more  time.  No  objec- 
tion was  made  till  reasons  for  a  new  trial  were  filed.  It 
appears  that  one  of  the  counsel  for  plaintiff  in  error,  before 
the  argument  commenced,  said  he  did  not  desire  to  argue 
the  case.  Under  such  circumstances  it  would  not  be  fair  to 
the  circuit  court  to  hold  this  to  be  error,  nor  would  it  pro- 
mote justice,  but  would  be  to  protect  crime,  by  unfair 
methods. 

An  inspection  of  this  record  fails  to  disclose  any  error, 
but  on  the  contrary,  it  shows  that  plaintiff  in  error  has  had 
a  fair  trial,  and  has  been  properly  convicted.  The  judgment 
of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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Edgar  T.  Eyder 

v. 

Samuel  Eush. 

Filed  at  Springfield  March  28,  1882. 

1.  Bankruptcy — sufficiency  of  assignee's  deed  under  act  of  1841. 
Under  the  Bankrupt  law  of  1841,  the  title  of  all  the  bankrupt  property  vested 
in  the  assignee  as  soon  as  the  owner  was  adjudged  a  bankrupt  and  the 
assignee  was  clothed  with  the  right  to  sell  the  same,  and  his  deed  is  not 
invalid  for  not  reciting  an  order  of  the  court  to  sell  at  private  sale.  The  deed 
containing  a  copy  of  the  decree  of  bankruptcy  and  of  the  appointment  of  the 
assignee,  needs  no  other  recitals,  and  will  be  good,  if  in  other  respects  suf- 
ficient, the  same  as  a  deed  made  by  the  bankrupt  before  the  adjudication. 

2.  Kecoeding  law — deed  not  recorded,  void  as  to  subsequent  pur- 
chaser. A  deed  from  an  assignee  in  bankruptcy,  for  land,  which  is  not 
recorded,  is  void  as  to  a  second  grantee  from  such  assignee  without  notice 
of  the  prior  deed,  the  subsequent  deed  being  properly  recorded. 

3.  Same — purchase  presumed  to  be  bona  fide.  Under  the  recording  laws 
a  subsequent  purchaser  from  the  same  grantor  whose  prior  deed  is  unre- 
corded, is  presumed  to  be  a  bona  fide  purchaser,  and  the  burden  of  proof  to 
show  bad  faith  or  want  of  consideration  is  upon  the  party  alleging  it. 

Writ  of  Error  to  the  Circuit  Court  of  McDonough  county; 
the  Hon.  Chauncey  L..  Higbee,  Judge,  presiding. 

Mr.  John  S.  Bailey,  for  the  plaintiff  in  error. 

Mr.  Wm.  H.  Neece,  and  Mr.  John  Mosher,  for  the  defend- 
ant in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : . 

This  is  ejectment,  by  Eyder  against  Eush.  Both  parties 
claim  title  under  Amos  Hogin,  to  whom  the  land  in  contro- 
versy was  conveyed,  December  24,  1831,  by  one  McCormick. 
Hogin  petitioned  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  to  be  declared  a  bankrupt, 
under  the  act  of  1841.  Waddell  was  appointed  as  assignee  in 
bankruptcy,  January  4,  1842.     A  decree  declaring  Hogin  a 
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bankrupt  was  rendered  January  14,  1843.  In  the  report  of 
assets  is  included  "one  undivided  half"  of  the  land  in  dispute. 

Plaintiff,  Kyder,  claimed  title  through  a  deed  from  Waddell, 
as  such  assignee,  to  Rodman,  for  one  undivided  half  of  the 
land  in  question,  dated  May  7,  1844  (but  never  recorded), 
and  a  deed  from  Rodman  to  Amos  Hogin,  for  one  undivided 
half  of  the  land,  dated  September  3,  1844  (but  never 
recorded),  and  a  deed  dated  February  22,  1875,  for  the  land 
in  question,  from  the  heirs  at  law  of  Amos  Hogin,  with 
evidence  that  Hogin  died  April  8,  1851,  in  the  city  of  Brook- 
lyn, New  York.  Defendant  claimed  through  a  deed  by 
Waddell,  as  such  assignee,  to  Cushman,  for  all  right,  title 
and  interest  which  the  bankrupt  had,  and  which  he  has  right 
to  convey,  in  the  whole  of  the  land  in  question,  (this  deed 
bears  date  September  14,  1860,  and  was  duly  recorded  Octo- 
ber 24,  I860,)  and  through  a  deed  for  the  same  land  from 
Cushman  to  Eobinson  and  Long,  dated  October  22,  1860,  and 
a  deed  from  Eobinson  and  Long  to  James  A.  Bunby,  dated 
December  24,  1860,  (the  last  two  deeds  were  recorded  Sep- 
tember 3,  1866,)  and  through  a  deed  from  Bunby  to  Eush, 
jhe  defendant,  dated  December  2,  1874,  with  proof  that  at 
;he  time  when  this  action  was  begun  Eush  was  in  possession 
)f  the  land  under  a  title  bond  before  that  made  to  him  by 
Bunby,  and  in  pursuance  of  which  the  last  deed  was  made, 
pending  the  action.  The  cause  was  tried  by  the  court,  by 
consent,  and  the  finding  and  judgment  were  for  defendant. 
The  plaintiff  brings  the  record  here  by  writ  of  error. 

Counsel  for  Eyder  contends  that  the  deed  from  Waddell  to 
Cushman  was  improperly  received  in  evidence,  because,  he 
says,  the  deed  contains  no  recital  of  an  order  by  the  bank- 
rupt court  to  sell  at  private  sale.  By  operation  of  the  Bank- 
rupt law  of  1841  the  title  of  all  property  of  the  bankrupt 
vested  in  the  assignee  January  14,  1843,  when  Hogin  was 
declared  a  bankrupt,  Waddell  having  been  appointed  assignee 
of  bankrupts  of  that  district  before  that  time,  and  this,  by 
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section  3  of  the  Bankrupt  act,  clothed  the  assignee  with  right 
and  power  to  sell,  subject  to  the  orders  of  the  bankrupt  court, 
such  property,  as  fully,  to  all  intents  and  purposes,  as  might 
have  been  done  by  the  bankrupt  before  or  at  that  time. 
The  title  being  thus  in  the  assignee,  it  would  seem  that  the 
same  might  be  conveyed  by  him  by  any  ordinary  'form  of 
deed  which  might  have  been  used  by  the  bankrupt,  had  he 
not  become  bankrupt.  Section  15  of  the  same  act  says,  a 
copy  of  the  decree  of  bankruptcy,  and  of  the  appointment  of 
the  assignee,  shall  be  recited  in  the  deed  of  land  by  the 
assignee,  and  that  deeds  with  these  recitals  shall  pass  the 
title.  Whether  these  recitals  be  essential  to  pass  title  or  not, 
it  is  clear  that  no  other  recitals  are  necessary.  The  deed  in 
question  does  contain  copies  of  the  order  mentioned  in  section 
15  of  the  act.     No  other  recitals  were  needed. 

Again,  it  is  insisted  that  this  deed,  not  professing  to  convey 
the  land,  could  pass  only  such  title  as  actually  was  in  the 
assignee  when  the  deed  was  made,  and  that  the  assignee 
having  before  that  time  conveyed  one  undivided  half  of  that 
land  to  Rodman,  this  deed  of  1860  operated  only  to  convey 
the  other  undivided  half,  and  hence  plaintiff  ought,  in  any 
event,  to  have  judgment  for  an  undivided  half.  The  difficulty 
in  that  position  is,  that  the  first  deed  was  not  recorded,  and 
the  grantee  in  the  second  deed  had  no  notice  thereof.  As  to 
him  the  first  deed  is  as  no  deed. 

It  is  true,  as  contended,  that  the  recording  laws  can  only 
operate  for  the  protection  of  bona  fide  purchasers,  but  it  is 
not  true,  as  counsel  seems  to  suppose,  that  such  a  purchaser 
is  presumed  not  to  be  bona  fide  until  proof  be  made  to  the 
contrary,  or,  that  to  avail  himself  of  the  benefit  of  such  laws 
in  an  action  of  ejectment,  a  defendant  must  prove,  aliunde 
the  recitals  in  his  deed,  that  a  valuable  consideration  was 
paid  therefor.  The  burden  of  proof  in  such  cases  is  upon 
the  party  alleging  bad  faith  or  want  of  consideration. 

We  find  no  cause  to  disturb  this  judgment. 

Judgment  affirmed. 


1882.] 


Drennan  et  al,  v.  Douglas  et  al. 


341 


Syllabus.     Brief  for  the  Appellants. 


Cassandra  Drennan  et  al, 

v. 

James  Douglas  et  al. 

Filed  at  Springfield  March  28,  1882. 

1.  Consideration— founded  in  violation  of  law,  and  immorality.  The 
violation  of  the  marriage  obligations  by  a  married  woman  by  committing 
adultery,  and  becoming  pregnant  by  one  not  her  husband,  under  an  alleged 
promise  of  marriage,  can  not  be  made  the  foundation  for  a  consideration  to 
support  a  promise  by  her  seducer  to  make  a  will  giving  her  and  the  child  all 
his  property,  and  a  court  of  equity  will  not  specifically  enforce  such  an  agree- 
ment, even  if  such  an  agreement,  founded  on  a  proper  consideration,  is 
enforcible. 

2.  Marriage  contract — void,  when  one  of  the  parties  is  married.  A 
person  having  a  husband  or  wife  living,  and  undivorced,  is  incapable  of 
entering  into  a  valid  marriage  contract,  and  no  right  of  action  can  arise  for 
its  breach. 

3.  Bastardy— right  of  married  woman  to  maintain.  Where  a  married 
woman  becomes  pregnant,  during  coverture,  of  a  child,  which  is  born  less  than 
eight  months  from  the  time  she  obtains  a  divorce,  it  is  doubtful  whether  she 
can  maintain  a  bastardy  proceeding  against  one  as  the  putative  father  of  the 
child,  the  presumption  being  that  her  husband  is  its  father,  especially  in  the 
absence  of  proof  of  no  cohabitation  by  him  within  the  proper  period  to  beget 
the  child. 

Appeal  from  the  Appellate  Court  for  the  Third  District ;- — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Sangamon  county;  the  Hon.  Charles  S.  Zane,  Judge,  pre- 
siding. 


Mr.  N.  M.  Broadwell,  for  the  appellants : 

The  forbearance  to  prosecute  a  claim,  and  its  compromise, 
constitute  a  sufficient  consideration  to  support  an  agreement, 
and  it  is  immaterial  on  whose  side  the  right  turns  out  to  be. 
Husband  v.  Eplinfi,  81  111.  172;  McKinley  v.  Watkins,  13  id. 
140;  Cassell  v.  Ross,  33  id.  244;  Miller  v.  Hawker,  66  id. 
185 ;  Honey  man  v.  Jarvis,  79  id.  318. 
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Briefs  for  the  Appellees. 

That  courts  of  equity  will  enforce  agreements  to  make  a 
particular  disposition  of  one's  property  by  will,  when  there 
are  no  intervening  equities,  by  seizing  the  assets  and  treating 
the  holder  as  trustee  for  the  benefit  of  the  party  entitled,  see 
Johnson  v.  Hubbell,  2  Stockt.  Ch.  332 ;  Wright  v.  Tinsley,  30 
Mo.  389 ;  3  Parsons  on  Contracts,  406 ;  Gupton  v.  Gwpton, 
47  Mo.  37;  Bell  v.  Hewitt's  Exr.  24  Ind.  280;  Duff  v.  Fisher, 
15  Cal.  375. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  appellees,  con- 
tended that  there  was  no  sufficient  consideration  for  the 
alleged  agreement,  and  that  the  facts  showed  an  evident 
intent  to  frighten  a  timid  and  sick  man  out  of  his  property 
on  behalf  of  an  adulteress,  for  criminal  intercourse,  com- 
menced and  continued  before  the  birth  of  the  child,  while 
she  was  married,  and  that  the  agreement,  even  if  based  on  a 
sufficient  consideration,  was  too  vague  and  indefinite  to  be 
enforced. 

Messrs.  Gross  &  Conkling,  also  for  the  appellees : 

According  to  the  allegations  of  the  bill,  Eeed  had  sexual 
intercourse  with  Cassandra,  the  mother  of  the  child,  Adaline, 
while  she  was  the  wife  of  Davis  W.  Lawley,  six  weeks  prior 
to- her  divorce  from  him.  The  allegation  that  Eeed  gained 
access  to  the  person  of  Cassandra  under  a  promise  of  mar- 
riage, is  without  force,  for  the  reason  that  if  made  at  all  it 
was  made  to  a  married  woman,  who  is  incapable  of  making 
a  contract  of  marriage.  Hebblethwaite  v.  Hepworth,  98  111. 
126. 

It  is  also  alleged,  that  in  consideration  of  Cassandra's  for- 
bearance to  enforce  her  legal  remedies  against  Eeed,  he  made 
the  agreement,  etc.  For  an  act  of  adultery  committed  with 
her  with  her  consent,  while  she  was  a  married  woman,  she 
could  maintain  no  action. 

Had  Cassandra  her  action  against  Eeed  for  bastardy  ?  We 
think  not,  for  the  reason  that  the  statute  gives  this  remedy 
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only  to  an  unmarried  female,  and  because  the  law,  in  the 
absence  of  proof  of  non-access  by  the  husband,  presumes  the 
child  to  be  his,  and  legitimate.  Van  Amum  v.  Van  Amum, 
1  Barb.  Ch.  375. 

Sexual  intercourse  is  presumed  where  personal  access  is 
not  disproved,  unless  the  contrary  is  shown  by  satisfactory 
evidence ;  and  where  it  is  either  presumed  or  proven,  the 
husband  must  be  taken  to  be  the  father  of  the  child,  unless 
there  was  a  physical  or  natural  impossibility  that  such  inter- 
course could  have  produced  such  child.  Cross  v.  Cross, 
1  Paige,  139;  King  v.  Luffe,  8  East,  193;  Head  v.  Head, 
1  Sim.  &  Stu.  150  ;  Turner  &  Kuss.  138,  same  case  on  appeal ; 
Eev.  Stat.  1874,  sec.  3,  p.  420. 

A  court  of  equity  will  not  specifically  enforce  a  contract, 
unless  it  be  reasonable,  reciprocal,  fair  and  just,  and  founded 
on  a  valuable  consideration.  Lear  v.  Choteau,  23  111.  39 ; 
Stone  v.  Pratt,  25  id.  25. 

And  the  contract  must  be  clearly  and  satisfactorily  proven. 
Allen  v.  Webb,  64  111.  342;  Bailey  v.  Edmunds,  id.  125. 

And  it  must  be  proved  as  alleged.  Tier  nan  v.  Granger,  65 
111.  351 ;  Cronk  v.  Trumble,  66  id.  428. 


Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Cassandra  Drennan  and 
Adaline  Eeed,  in  the  circuit  court  of  Sangamon  county,  against 
the  administrator  and  heirs  at  law  of  the  estate  of  John  A. 
Eeed,  deceased,  and  to  enforce  the  specific  performance  of  an 
alleged  contract  to  make  a  will.  It  is  alleged  in  the  bill  that 
in  the  year  1865,  Eeed,  under  promise  of  marriage,  seduced 
Cassandra  Drennan,  whereby  she  became  pregnant,  and  in 
March,  1866,  she  was  delivered  of  a  child,  Adaline  Eeed;  that 
Eeed  was  an  unmarried  man ;  that  about  four  months  after 
the  birth  of  the  child,  Eeed  visited  complainants,  and  admitted 
that  he  was  the  father  of  Adaline ;  that  Cassandra  Drennan 
made  known  to  Eeed  her  purpose  to  prosecute  him,  and  take 
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all  such  legal  remedies  as  were  authorized  by  the  laws  of  the 
State  for  the  wrong  committed ;  that  Eeed,  to  induce  her  to 
desist  and  forbear  legal  proceedings,  proposed  to  make  a  will 
by  which  he  would  give  complainants  all  his  property,  and  it 
was  then  and  there  agreed  between  Cassandra  and  Eeed  that 
she  would  forbear  legal  remedies,  and  in  consideration  thereof 
Eeed  agreed  to  make  a  will,  and  thereby  give  complainants 
all  property  of  which  he  might  be  the  owner  at  his  death ; 
that,  relying  upon  said  agreement,  no  proceedings  were  insti- 
tuted against  Eeed.  It  is  alleged  that  Eeed  died,  without 
performing  said  agreement,  on  the  4th  day  of  September, 
1876,  leaving  an  estate  consisting  of  personal  property  of  the 
value  of  $5000,  which  is  in  the  hands  of  James  Douglas, 
administrator  of  the  estate  of  Eeecl,  duly  appointed  by  the 
county  court  of  Sangamon  county. 

Under  the  facts  of  this  case  we  do  not  deem  it  necessary  to 
enter  upon  a  consideration  of  the  authorities,  and  determine 
the  question  whether  a  court  of  equity  would  or  would  not, 
under  all  circumstances,  refuse  relief  where  a  bill  is  filed  to 
enforce  the  specific  performance  of  a  contract  to  make  a  will. 
This  case  must  be  determined  by  the  facts,  as  established  by 
the  evidence,  and  the  -first  inquiry  is,  whether  the  alleged 
contract  was  made  upon  such  a  consideration  as  will  give 
complainant  a  standing  in  a  court  of  equity. 

It  is  said  that  Eeed  was  liable  to  be  prosecuted  for  a  breach 
of  marriage  contract,  seduction  and  bastardy,  by  Cassandra 
Drennan,  and  the  agreement  on  her  part  to  forbear  prosecu- 
tion formed  a  sufficient  consideration  for  the  agreement  to 
make  the  will.  An  examination  of  the  evidence  will  show 
that  complainant  could  maintain  no  action  against  Eeed  for 
seduction,  for  the  obvious  reason  that  when  she  was  seduced 
and  the  child  begotten,  if  seduced  at  all,  she  was  a  married 
woman,  the  wife  of  one  Lawley,  and  if  a  right  of  action 
existed  in  behalf  of  any  person,  it  was  the  husband.  As  to 
the  marriage  contract,  as  she  was  then  a  married  woman, 
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she  could  not  enter  into  a  marriage  contract,  and  any  mar- 
riage contract  by  her  then  made  would  be  void.  So  far  as 
the  bastardy  was  concerned,  it  is  very  doubtful  whether,  under 
the  facts  as  they  existed,  an  action  could  be  maintained. 
Cassandra  was  not  divorced  from  her  husband  until  July  11, 
1865,  while  the  child  was  born  March  7,  1S66, — less  than 
eight  months  from  the  time  when  the  divorce  was  granted. 
From  these  facts  it  is  apparent  that  at  the  time  complainant 
became  pregnant, — allowing  the  usual  period  for  gestation, — 
she  was  a  married  woman,  and  the  presumption  is  that  her 
husband  was  the  father  of  the  child.  It  is  true  that  she 
commenced  an  action  for  divorce  in  January,  1865,  but  it  is 
not  proven  that  her  husband  did  not  cohabit  with  her  in 
June,  when  she  became  pregnant. 

The  substance  of  the  transaction,  when  properly  analyzed, 
is  this  :  Keed  had  connection  with  a  married  woman,  under 
promise  of  marriage.  She  became  pregnant,  whether  by  him 
or  her  husband  is  uncertain.  She  subsequently  threatened 
prosecution,  and  he  promised  to  make  a  will,  under  which 
his  property,  at  his  death,  should  go  to  her  and  her  child. 
Can  a  court  of  equity  sanction  and  enforce  a  contract  founded 
on  such  a  consideration?  We  think  not.  At  the  time  the 
alleged  agreement  was  made  Keed  was  under  no  legal  obliga- 
tion whatever  to  complainant.  It  may  be  true  that  he  had 
committed  adultery  with  her,  but  if  he  had,  that  fact  can  not 
be  regarded  as  a  sufficient  consideration  to  support  a  promise 
to  make  a  will.  It  is  a  familiar  rule  of  equity  that  a  party 
seeking  the  aid  of  a  court  of  conscience  must  come  into  court 
with  clean  hands.  Here  complainant  violated  her  marriage 
obligation.  When  she  became  pregnant  by  Keed  she  violated 
the  laws  of  the  State,  and  was  guilty  of  adultery,  and  then 
in  turn  undertakes  to  make  these  violations  of  duty  and  law 
the  foundation  for  a  consideration  to  support  a  promise,  which 
she  calls  upon  a  court  of  equity  to  enforce.  A  court  would 
stultify  itself  should  it  grant  relief  under  such  circumstances. 
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A  will,  to  be  valid  and  effectual  to  pas's  property,  under  our 
statute,  is  required  to  be  reduced  to  writing,  signed  by  the 
testator,  and  attested  in  the  presence  of  two  credible  wit- 
nesses. If  the  relief  prayed  for  in  this  case  should  be  granted, 
and  the  alleged  agreement  to  make  a  will  enforced,  the  salu- 
tary provision  of  the  statute  would  in  effect  be  set  aside,  and 
estates  of  deceased  persons  would  in  many  cases  be  at  the 
mercy  of  some  reckless  pretender,  who  would  ever  be  ready  to 
work  up  some  plausible  state  of  facts  to  prevent  property 
from  descending  in  the  mode  pointed  out  by  the  statute. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Alexander  Mann 

v. 

The  People  ex  rel.  A.  J.  Barr,  Collector,  etc. 

Filed  at  Springfield  March  28,  1882. 

Taxes — requisites  of  collector's  return — as  to  back  taxes  of  specific 
years.  A  judgment  against  a  village  lot  for  $451.93,  for  the  taxes  of  1880, 
and  back  taxes  for  the  years  1875  to  1879  inclusive,  of  which  sum  the  back 
taxes  amounted  to  $391,  without  showing  what  part  thereof  is  for  the  year 
1879,  can  not  be  sustained,  where  the  collector's  report  only  shows  "back 
taxes  1879,  and  subsequent  years,  $391,"  and  contains  no  statement  of  any 
charge  against  the  lot  for  back  taxes  for  either  of  the  years  1875,  1876,  1877 
or  1878.  The  collector's  return  fills  the  place  of  a  declaration,  and  judgment 
can  not  be  rendered  thereon  for  matter  not  embraced  in  its  allegations. 

Appeal  from  the  County  Court  of  Edgar  county;  the  Hon. 
A.  Y.  Teogdon,  Judge,  presiding. 

Messrs.  Hunt  &  Dyas,  for  the  appellant. 

Mr.  A.  J.  Hunter,  and  Mr.  George  W.  Fisher,  for  the  ap- 
pellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Judgment  was  rendered  in  this  case  against  a  village  lot, 
the  property  of  appellant,  for  the  sum  of  $451.93,  for  taxes 
of  1S80,  and  for  back  taxes  for  the  years  1875,  1876,  1877, 
1878  and  1879.  These  back  taxes  constituted  some  $391  of 
the  judgment.  It  does  not  appear  how  much  of  this  $391 
consisted  of  back  taxes  for  1879,  nor  how  much  thereof  con- 
sisted of  back  taxes  for  the  four  preceding  years  of  1875  and 
1878  inclusive;  but  it  does  appear  that  back  taxes  for  each 
of  those  four  years  entered  into  and  formed  part  of  the  judg- 
ment. 

The  collector's  report  of  this  lot  on  the  delinquent  list 
specifies  as  part  of  the  delinquencies  chargeable  against  this 
lot  the  following:  "Back  taxes  1879,  and  subsequent  years, 
$391.81."  But  this  report  contains  no  statement  of  any 
charge  against  the  lot  for  back  taxes  for  either  of  the  years 
1875,  1876,  1877  or  1878.  The  collector's  return  fills  the 
place  of  a  declaration,  and  judgment  can  not  properly  be  ren- 
dered thereon  for  matter  not  embraced  in  its  allegations. 

For  the  error  of  including  in  the  judgment  back  taxes  for 
the  years  1875,  1876,  1877  and  1878,  when  no  delinquency 
in  that  regard  was  stated  in  the  collector's  return  or  notice, 
this  judgment  must,  we  think,  be  reversed. 

Appellant  makes  other  objections  to  the  correctness  of  the 
proceedings,  but  we  find  no  merit  in  the  other  objections. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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John  Mann  et  al. 

v. 
William  F.  Euby. 

Filed  at  Springfield  March  28,  1882. 

1.  Fraudulent  conveyance — without  consideration,  to  delay  credit- 
ors. A  colorable  conveyance  of  real  estate  by  a  debtor  to  bis  brother,  with- 
out any  valuable  consideration,  made  with  the  design  of  all  concerned  to 
delay  and  hinder  the  creditors  of  the  grantor  in  the  collection  of  their  just 
demands,  will  be  set  aside  on  creditor's  bill,  and  the  land  subjected  to  the 
payment  of  the  complainant's  judgment. 

2.  Creditor's  bill—  by  whom.  A  creditor's  bill  is  properly  brought  in 
the  name  of  the  judgment  creditor,  as  the  owner  of  the  judgment.  The  state- 
ment of  the  indorser  of  the  note  upon  which  the  judgment  was  recovered,  in 
his  testimony,  that  the  suit  was  being  "carried  on  for  his  benefit,"  does  not 
prove  that  the  money,  when  collected,  is  to  go  to  him.  The  indorser  might 
well  have  an  interest  in  the  prosecution  of  the  suit,  as,  if  the  judgment  was 
made  out  of  the  property  of  the  judgment  debtor,  he  would  not  be  responsible 
as  such  indorser. 

Appeal  from  the  Circuit  Court  of  Vermilion  county;  the 
Hon.  Oliver  L.  Davis,  Judge,  presiding. 

Messrs.  Mann,  Calhoun  &  Frazier,  for  the  appellants. 

Mr.  J.  W.  Jones,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  creditor's  bill,  brought  by  William  F.  Euby, 
against  John  James  and  Henry  Mann,  and  was  to  subject 
the  alleged  interest  of  John  Mann  in  the  real  estate  described 
in  the  bill,  the  title  to  which  was  in  James  and  Henry  Mann, 
to  the  payment  of  a  judgment  at  law  in  favor  of  complainant, 
and  against  John  Mann. 

The  cause  was  heard  in  the  circuit  court  on  bill,  answer 
and  replication  and  proofs,  and  the  court  found  that  John 
Mann  was  the  owner  of  one  undivided  third  of  the  farm  lands 
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described,  and  was  also  the  owner  of  the  town  lots  men- 
tioned ;  that  John  Mann  conveyed  his  interest  in  the  property 
to  James  and  Henry  Mann  without  any  valuable  considera- 
tion, with  a  view  to  hinder  and  delay  his  creditors  in  the  col- 
lection of  their  just  demands  against  him ;  that  the  grantees 
received  such  deed  with  a  design  to  aid  him  in  such  unlawful 
purpose,  and  decreed  that  unless  the  sum  clue  complainant  on 
his  judgment  was  paid  within  a  time  fixed  by  the  court,  the 
property  should  be  sold  in  the  usual  way  of  making  such  sales. 

It  is  quite  clear,  from  the  evidence,  the  court  found  cor- 
rectly. It  appears  defendants  were  brothers,  and  carried  on 
the  business  or  trade  of  painting,  all  working  together  as 
partners.  Most  of  the  contracts  were  taken  in  the  name  of 
John  Mann,  but  the  testimony  is,  the  brothers  were  all  alike 
interested  in  them.  When  real  property  was  purchased  it 
was  most  generally  bought  on  joint  account,  and,  for  the  con- 
venience in  making  subsequent  conveyances,  the  deeds  were 
taken  in  the  name  of  John  Mann.  Nearly  all  the  trading  in 
which  the  brothers  were  jointly  interested  seems  to  have  been 
done  by  him.  Without  entering  upon  any  analysis  of  the 
evidence,  which  has  been  fully  considered,  it  is  sufficient  to 
say  it  is  satisfactorily  proven  John  Mann  was  the  owner  of 
the  property,  as  the  decree  finds.  It  is  equally  clear  the  con- 
veyance of  the  lands  and  the  lots  by  John  Mann  to  his 
brothers  was  colorable,  and  was  made  without  any  valuable 
consideration,  and  was  done  with  a  design  on  the  part  of  all 
concerned  to  delay  and  hinder  the  creditors  of  the  grantor  in 
the  collection  of  their  just  demands  against  him.  It  is 
unnecessary  to  point  out  what  particular  testimony  estab- 
lishes these  important  and  controlling  facts  in  the  case.  The 
whole  evidence  considered  together  makes  that  impression, 
and  any  other  conclusion  than  that  reached  by  the  circuit 
court  would  be  inconsistent  with  the  testimony. 

There  is  nothing  in  the  point  the  bill  was  not  brought  in 
the  name  of  the  party  in  interest.     It  was  brought  in  the 
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name  of  the  judgment  creditor,  and  the  money,  when  col- 
lected, will  go  to  him,  so  far  as  can  be  known  from  anything 
contained  in  this  record.  The  indorser  of  the  note  in  judg- 
ment in  the  name  of  complainant,  stated,  in  giving  his  tes- 
timony, the  suit  was  being  "carried  on  for  his  benefit." 
That,  in  one  sense,  was  true.  He  was  the  indorser  of  the 
note,  and  if  the  judgment  was  made  out  of  the  property  of 
the  judgment  debtor,  he  would  not  be  responsible  as  such 
indorser.  It  nowhere  appears  the  money,  when  collected, 
would  go  to  him.  The  bill  was  properly  brought  in  the  name 
of  the  judgment  creditor. 

No  error  appearing  in  the  record,  the  decree  of  the  circuit 

court  will  be  affirmed. 

Decree  affirmed. 


Melville  C.  Eames  et  al. 

v. 

Elizabeth  J.   Doris. 

Filed  at  Springfield  March  28,  1882. 

1.  Stockholdeks — remedy  to  enforce  their  liability — whether  at  law  or 
in  equity.  It  has  been  held  by  this  court  that  an  action  at  law  by  a  single 
creditor  will  lie  against  any  stockholder  of  an  insolvent  corporation,  to 
enforce  an  individual  liability  created  by  its  charter; — but  these  rulings  are 
not  to  be  taken  as  a  denial  of  the  right  to  seek  relief  in  a  court  of  equity 
when  there  are  eqiiitable  grounds  therefor.  The  right  to  sue  at  law  does  not 
necessarily  exclude  the  jurisdiction  of  a  court  of  equity. 

2.  So  where  the  personal  liability  of  stockholders  of  a  corporation  is 
made,  by  statute,  a  common  fund  for  the  benefit  of  depositors  of  trust  and 
savings  funds,  and  the  debts  due  such  depositors  greatly  exceed  the  assets 
and  such  personal  liability  combined,  so  that  the  funds  will  be  insufficient 
to  discharge  all  of  the  claims  upon  it,  a  court  of  equity  may,  at  the  suit 
of  a  part  of  the  creditors,  on  their  own  behalf  and  that  of  all  other  such 
creditors,  take  jurisdiction,  and  bring  before  it  all  the  stockholders  and 
depositors,  and  determine  the  several  rights  and  liabilities,  and  adjust 
equities,   marshal  the  fund,  and  distribute  it  pro  rata,  and  in  such  case 
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enjoin  the  prosecution  of  suits  at  law  by  individual  creditors  against  stock- 
holders, seeking  to  appropriate  the  entire  and  unequal  benefit  of  such 
security.  The  securing  of  a  ratable  distribution  of  such  fund  among  all  the 
creditors  entitled  to  share,  is  a  proper  ground  for  equitable  jurisdiction, 
and  so  is  the  avoidance  of  a  multiplicity  of  suits. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 

This  is  a  joint  appeal,  prosecuted  by  Lucius  B.  Otis,  as 
receiver  of  the  State  Savings  Institution,  and  Melville  C. 
Eames  and  others,  creditors  of  that  institution,  from  a 
decree  dissolving  an  injunction  which  had  been  granted  to 
restrain  Elizabeth  J.  Doris,  with  other  creditors  of  the  insti- 
tution, from  prosecuting  actions  at  law  against  its  share- 
holders to  enforce  the  stock  liability  under  section  9  of  its 
charter,  and  sustaining  the  demurrer  to  the  bill  and  petition 
for  such  injunction,  and  to  enforce  such  liability. 

The  State  Savings  Institution  was  incorporated  under  an 
act  approved  February  2.1,  1861,  and  since  1863  had  been 
doing  business  as  a  savings  bank,  in  Chicago.  On  September 
1,  1S77,  Eames  and  other  savings  depositors  filed  their  bill 
in  chancery,  in  the  circuit  court  of  Cook  county,  for  the 
appointment  of  a  receiver  over  the  institution,  alleging  its 
failure,  a  fraudulent  assignment  of  its  effects  to  Abner 
Taylor,  the  absconding  of  its  officers,  and  the  abandonment 
by  them  of  the  banking  institution.  On  September  18, 
1877,  Lucius  B.  Otis  was  appointed  receiver  thereof.  On 
September  25,  1877,  an  amended  and  supplemental  bill  was 
filed  by  Eames  and  his  co-complainants,  and  a  petition  in 
the  same  cause  was  also  filed  by  the  receiver,  the  relief 
sought  by  both  being  the  enforcement  of  the  stock  liability 
under  section  9  of  the  charter  of  the  institution,  for  the 
benefit  of  all  the  creditors  interested,  and  to  enjoin  indi- 
vidual creditors  from  prosecuting  actions  at  law  in  their  own 
behalf  against  such  stockholders.     On  November  21,  1877,  a 
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decree  was  entered  pro  confesso,  upon  the  amended  and 
supplemental  bill,  against  the  institution,  and  on  Decem- 
ber 10,  18T7,  an  injunction  was  granted  restraining  the 
prosecution  of  suits  at  law  for  the  enforcement  of  such  stock 
liability. 

On  March  14,  1881,  in  pursuance  of  leave  given,  th'e  com- 
plainants filed  a  second  amended  and  supplemental  bill,  and 
the  receiver  an  amended  and  supplemental  petition.  This 
bill  averred  that  complainants  were  depositors  in  the  institu- 
tion, suing  for  themselves  and  all  others  similarly  situated ; 
that  on  August  25,  1877,  the  institution  assigned  its  effects 
to  Abner  Taylor ;  that  shortly  before  such  assignment  many 
of  its  stockholders  had  transferred  their  shares  to  the  insti- 
tution, amounting  to  about  2000  shares ;  that  the  assets 
were  delivered  to  Taylor,  and  thereupon  its  officers  and 
trustees  abandoned  their  trust,  and  its  president  and  cashier 
departed ;  that  for  a  long  time  prior  thereto  there  had  been 
great  mismanagement  and  waste  of  assets  and  deposits ;  that 
Spencer,  the  president,  had  converted  to  his  own  use  $479,- 
177.40  of  assets,  besides  interest ;  that  the  capital  stock  was 
5000  shares,  of  $100  each,  Spencer  holding  about  2700 
shares ;  that  the  transfer  of  their  stock  by  the  trustees,  being 
stockholders,  to  the  institution,  was  made  shortly  before  the 
assignment,  and  when  they  knew  that  their  gross  misman- 
agement had  rendered  it  insolvent,  and  that  under  color  of 
such  transfer  by  such  trustees  and  stockholders,  they  took 
out  of  the  assets  either  their  own  notes  or  other  obligations 
or  securities,  in  fraud  of  the  creditors. 

The  bill  further  averred,  that  by  section  9  of  the  charter 
of  the  institution  it  was  provided  as  follows :  "Each  stock- 
holder of  this  corporation,  hereby  created,  shall,  as  to  the 
trust  funds  and  saving  funds  deposited  therewith,  be  indi- 
vidually liable,  to  the  amount  of  his  share  or  shares  of  the 
capital  stock,  for  all  losses  or  deficiencies  that  may  occur 
while  he  was   such   stockholder,   which  individual  liability 
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shall  continue  for  six  months  after  transfer  of  his  said 
stock."  The  bill  averred  that  the  stockholders  should  pay 
into  court  a  sum  equal  to  the  par  value  of  their  stock  for 
the  benefit  of  the  trust  and  saving  funds,  or  that  the  receiver 
receive  the  same  for  the  benefit  of  those  interested ;  that  the 
losses  and  deficiencies  of  the  trust  funds  and  saving  funds 
exceed  $1,000,000 ;  that  complainants  are  depositors  inter- 
ested in  such  trust  and  saving  funds,  and  entitled  to  share 
equally,  with  others  so  interested,  in  any  moneys  recovered 
from  such  stockholders  under  section  9 ;  that  the  number  of 
savings  depositors  similarly  interested  is  more  than  13,000; 
that  since  filing  the  original  bill  many  persons  claiming  to  be 
interested  as  creditors  in  such  trust  and  saving  funds  have 
commenced  their  several  actions  at  law  against  stockholders, 
to  enforce  the  liability  under  section  9  for  their  individual 
benefit,  seeking  to  obtain  priority  over  complainants  and 
others  interested  in  the  trust  and  saving  funds. 

The  bill  prayed  that  the  liability  under  section  9  be  decreed 
to  be  in  favor  of  the  trust  funds  and  saving  funds,  as  such ; 
that  the  stockholders  pay  into  court,  or  to  said  receiver,  the 
sums  due  by  them  under  section  9,  in  order  that  the  same  be 
distributed  equally ;  that  the  persons  interested  in  and  enti- 
tled to  such  trust  and  saving  funds  be  ascertained,  and  the 
sums  recovered  from  the  stockholders  be  distributed  pro  rata 
among  them ;  that  the  receiver  be  continued,  and  the  credit- 
ors be  enjoined  from  prosecuting  their  actions  against  the 
stockholders  under  section  9. 

The  amended  and  supplemental  petition  of  Otis,  receiver, 
avers  his  appointment  September  18,  1877,  and  continuance 
in  the  discharge  of  his  duties  since,  with  substantially  the 
same  averments  as  to  the  mismanagement  and  failure  of  the 
institution  and  fraud  of  its  officers,  and  otherwise  as  con- 
tained in  the  amended  and  supplemental  bill,  avers  his  right 
to  enforce  the  liability  under  section  9,  and  prays  the  same 
relief  as  the  amended  and  supplemental  bill. 
23—102  III. 
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To  this  second  amended  and  supplemental  bill,  and  to  the 
receiver's  amended  and  supplemental  petition,  appellee,  one 
of  the  creditors  who  had  brought  such  actions  at  law,  filed  a 
general  demurrer  for  want  of  equity,  which  the  court  sus- 
tained, dissolved  the  injunction  granted  on  the  first  amended 
and  supplemental  bill,  and  on  the  receiver's  petition,  as  to 
appellee,  and  dismissed  both  such  bill  and  petition,  as  to 
appellee,  for  want  of  equity,  which  order  was  affirmed  on 
appeal  to  the  Appellate  Court  for  the  First  District,  and  the 
complainants  and  the  receiver  appeal  from  such  order  of 
affirmance. 

Mr.  E.  B.  Sherman,  and  Mr.  J".  L.  High,  for  the  appellants : 
The  liability  of  shareholders,  under  section  9  of  the  State 
Savings  Institution,  may  be  regarded  in  a  double  aspect : 
1.  As  an  asset  of  the  bank,  which  the  bank  could  have 
enforced  in  the  event  of  a  deficiency  in  the  trust  £unds  and 
savings  funds.  2.  As  a  security  to  the  trust  and  saving 
funds  as  an  entirety,  for  the  equal  benefit  of  all  creditors 
interested  in  such  funds. 

1.  As  an  asset  of  the  bank  it  passed  to  the  receiver,  by 
virtue  of  his  appointment,  and  under  the  deed  of  assignment 
from  the  bank  to  him,  as  receiver.  The  liability  being  as  to 
the  trust  and  saving  funds  as  an  entirety,  can  only  be  enforced 
as  an  entirety,  and  for  the  benefit  of  the  entire  body  of  credit- 
ors, who  are  represented  by  the  receiver.  The  receiver,  there- 
fore, is  the  proper  person  to  enforce  the  stock  liability  by  a 
proceeding  in  equity,  for  the  common  benefit  of  all  persons 
interested  in  the  trust  and  saving  fund.  Osgood  v.  Laytin, 
5  Ab.  Pr.  (N.  S.)  1 ;  S.  C.  42  N.  Y.  (3  Keyes,)  521 ;  Osgood 
v.  Ogden,  43  N.  Y.  (4  Keyes,)  70;  Story  v.  Furman,  25  N.  Y. 
214 ;  Calkins  v.  Atkinson,  2  Lansing,  12 ;  Attorney  General 
v.  Guardian  Mutual  Life  Ins.  Co.  77  N.  Y.  272 ;  Pollard  v. 
Bailey,  20  Wall.  520.  See,  also,  Micnger  v.  Jacobson,  Receiver, 
99  111.  349. 
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2.  The  liability  being  not  to  the  creditors  as  such,  but  to 
the  trust  and  saving  fund  as  a  whole,  may  be  enforced  in 
equity  by  creditors  interested  in  such  fund,  suing  for  them- 
selves and  all  others  similarly  interested.  The  fund,  when 
collected,  is  to  be  distributed  pro  rata  among  the  creditors 
interested  therein,  under  the  doctrine  that  equality  is  equity, 
and  no  creditor  of  the  two  classes  interested  can  be  allowed 
priority  over  his  co-creditors.  Equity  alone  can  marshal  the 
assets  and  distribute  the  fund,  under  section  9,  ratably  among 
those  interested,  and  as  an  incident  to  this  relief  it  must 
enjoin  individual  creditors  from  suing  at  law.  Harris  v.  First 
Parish  in  Dorchester,  23  Pick.  112;  Crease  v.  Babcock,  10 
Mete.  525 ;  Coleman  v.  White,  14  Wis.  702 ;  Bank  of  St. 
Marys  v.  St.  John,  25  Ala.  566;  Matthews  v.  Albert,  24  Md. 
527  ;  N orris  v.  Johnson,  34  Md.  485  ;  Briggs  v.  Penniman, 
8  Cow.  387 ;  Pollard  v.  Bailey,  20  Wall.  520  ;  Carrol  v.  Green, 
92  U.  S.  509;  Homor  v.  Henning,  93  id.  228;  Merchants 
Bank  v.  Stevenson,  10  Gray,  232 ;  Same  v.  Same,  5  Allen, 
398 ;  Moore  v.  Reynolds,  109  Mass.  473. 

Mr.  George  Bass,  Mr.  Ellis  S.  Chesbrough,  Jr.,  Mr. 
Edward  M.  Bayley,  and  Mr.  Farlin  Q.  Ball,  for  the  appellee  : 

This  double  liability  is  not  an  asset  of  the  bank,  enforcible 
by  it  in  the  event  of  a  deficiency  in  the  several  funds,  but 
belongs  to  the  creditors.  Crease  v.  Babcock,  10  Mete.  525  ; 
Merchants''  Bank  v.  Stevenson,  10  Gray,  232 ;  Same  v.  Same, 
5  Allen,  398  ;  Moore  v.  Reynolds,  109  Mass.  473  ;  Coleman  v. 
White,  14  Wis.  702;  Story  v.  Furman,  25  N.  Y.  215;  Bank 
of  St.  Marys  v.  St.  John,  25  Ala.  566;  Matthews  v.  Albert, 
24  Md.  527 ;  Norris  v.  Johnson,  34  id.  485 ;  Morse  on  Bank- 
ing, 501,  cited  by  appellant.  Also,  Bank  of  Poughkeepsie  v. 
Ibbotson,  24  Wend.  473  ;  Tracy  v.  Yates,  18  Barb.  152  ;  Garri- 
son v.  Howe,  17  N.  Y.  458 ;  Woodruff  v.  Chittenden,  4  Bosw. 
406  ;  Judson  v.  Rossie  G.  Co.  9  Paige,  598  ;  Burr  v.  Wilcox,  22 
N.  Y.  557;   Walker  v.  Crain,  17  Barb.  119;    Moss  v.  Oakley, 
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2  Hill,  265;  Van  Hook  v.  Whitlock,  3  Paige,  409;  Atwood  v. 
R.  I.  Ag.  Bank,  1  R.  I.  376;  Perry  v.  Turner,  55  Mo.  418; 
Norris  v.  Johnson,  34  Mel.  485 ;  Demming  v.  Bull,  10  Conn. 
409;  Paine  v.  Stewart,  33  id.  516;  Hawthorne  v.  Calef,  2 
Wall.  10  ;  Bullard  v.  £<?M,  1  Mason,  243  ;  Butcher  v.  Assignee 
of  Central  Bank,  12  Blatchf.  435 ;  Stanley  v.  Stanley,  26 
Maine,  191 ;  Dozier  v.  Thornton,  19  Ga.  325  ;  L<me  v.  Morris, 
8  id.  468 ;  Z?cmA;  of  United  States  v.  Dallam,  4  Dana,  (Ky.) 
574/ 

The  receiver  takes  only  the  property  and  rights  of  the 
bank.  High  on  Receivers,  sees.  315,  204,  205,  208;  Curtis 
v.  Leavitt,  15  N.  Y.  44;  Lincoln  v.  Fitch,  47  Mo.  456. 

The  remedy,  at  the  election  of  the  creditor,  is  at  law. 
Norris  v.  Johnson,  34  Md.  485 ;  Garrison  v.  Howe,  17  N.  Y. 
458  ;  Atwood  v.  R.  I.  Ag.  Bank,  1  K.  I.  376  ;  Perry  v.  Turner, 
55  Mo.  418  ;  Paine  v.  Stewart,  33  Conn.  516  ;  Bullard  v.  Bell, 
1  Mason,  243;  Stanley  v.  Stanley,  26  Maine,  191;  Dozier  v. 
Thornton,  19  Ga.  325 ;  Hawthorne  v.  C«^/,  2  Wall.  10. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  bank,  here,  by  its  charter,  was  empowered  to  transact 
ordinary  commercial  and  other  business,  as  well  as  to  receive 
saving  deposits  and  trust  funds.  As  regards  its  commercial 
and  other  like  business,  no  stock  liability  was  created  to 
guard  against  losses  and  deficiencies.  The  liability  is  con- 
fined to  losses  and  deficiencies  "as  to  the  trust  funds  and 
saving  funds  deposited. " 

This  court  has  frequently  held  that  an  action  at  law  by  a 
single  creditor  will  lie  against  any  stockholder  of  an  insolvent 
corporation,  to  enforce  an  individual  liability  created  by  its 
charter.  Culver  v.  Third  National  Bank,  64  111.  528 ;  Cor- 
icith  v.  Culver,  69  id.  502 ;  Tibialis  v.  Libby,  87  id.  142 ; 
Fuller  v.  Ledden,  87  id.  310;  Arenz  v.  Weir,  89  id.  25; 
McCarthy  v.  Lavasche,  89  id.  270.  But  the  court  never  has 
held  that  there  might  not  be  resort  to  a  court  of  equity  to 
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enforce  the  liability,  or  that  one  creditor  might  not,  at  the 
instance  of  the  whole  body  of  the  other  creditors,  be  restrained 
from  the  prosecution  of  his  individual  suit,  where  its  prose- 
cution would  be  to  the  prejudice  of  the  equal  interest  of  all 
the  creditors. 

Wincock  v.  Turpin,  96  111.  135,  is  the  only  case  in  this 
court  where  there  has  been  a  contest  like  the  present,  between 
the  receiver  and  creditors  suing  as  a  whole,  in  equity,  for  the 
common  benefit  of  all,  upon  the  one  hand,  and  upon  the  other 
a  single  creditor  suing  for  himself.  And  although  in  that 
case  the  depositor  was  left  free  to  prosecute  his  individual 
suit  at  law,  it  was  under  the  circumstances  and  with  the 
implication  appearing  in  the  following  language  there  used 
by  the  court :  "It  may  be  a  state  of  facts  might  exist  which 
would  authorize  a  court  of  equity  to  bring  before  it  all  the 
stockholders  and  depositors,  and  determine  their  rights  and 
adjust  equities,  marshal  the  fund,  and  distribute  it  pro  rata; 
but  no  such  case  is  made  by  this  bill,  and  until  such  a  case 
shall  be  made  we  must  leave  the  depositors  to  pursue  their 
remedies  under  the  law. "  "We  think  the  state  of  facts  thus 
suggested  as  authorizing  the  interposition  of  a  court  of  equity 
is  here  presented. 

The  liability  under  section  9  is  created  for  all  losses  and 
deficiencies  as  to  the  trust  funds  and  saving  funds  deposited, 
that  is,  as  to  the  depositors  of  trust  funds  and  saving  funds. 
The  liability  constitutes  a  fund  for  the  benefit  of  all  of  these 
two  classes  of  creditors,  and  they  are  entitled  to  share  in  it 
in  proportion  to  the  amount  of  their  debts.  The  debts  here 
largely  exceed  the  assets  and  this  liability  combined,  so  that 
the  fund  will  be  insufficient  to  discharge  all  of  the  claims  upon 
it.  If  individuals  of  these  two  classes  of  savings  and  trust 
depositors  be  allowed  to  prosecute  their  separate  suits,  they 
may  recover  payment  of  their  demands  in  full,  while  others  of 
the  classes  having  claims  equally  equitable,  may  be  enabled 
to  obtain  no  payment  whatever,  or  but  a  partial  one.    Hence 
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the  propriety,  in  the  case  of  such  a  deficiency  in  a  common 
fund  for  the  common  benefit  of  creditors,  of  a  proceeding  in 
equity  by  one  or  more  in  behalf  of  all  the  creditors,  in  order 
that  the  equitable  principle  that  equality  is  equity,  may  be 
applied, — that  single  creditors,  by  individual  suits,  may  be 
prevented  from  an  appropriation  to  themselves  of  the- entire 
or  unequal  benefit  of  the  security,  to  the  exclusion  of  others 
equally  entitled,  and  that  there  may  be  a  collection,  and  pro 
rata  distribution  of  the  whole  fund  among  all  the  creditors. 

The  cases  are  numerous  which  recognize  a  liability  of  such 
a  character  as  that  created  by  section  9,  as  a  common  fund 
for  the  benefit  of  all  the  creditors  who  are  entitled  to  share 
in  it,  and  that  the  securing  of  a  ratable  distribution  of  it 
among  all  such  creditors  is  a  proper  ground  for  the  jurisdic- 
tion of  a  court  of  equity.  See  Merchants'  Bank  v.  Stevenson, 
5  Allen,  401 ;  Crease  v.  Babcock,  10  Mete.  532 ;  Briggs  v. 
Penniman,  8  Cow.  387;  Homor  v.  Henning,  93  U.  S.  228; 
Low  v.  Buchanan,  94  111.  81 ;  Harper  v.  Union  Manufacturing 
Co.  100  id.  225.  The  avoiding  of  a  multiplicity  of  suits  is  a 
further  ground  of  equitable  jurisdiction. 

As  before  intimated,  former  decisions  in  similar  cases, 
that  the  creditor  may  sue  the  stockholder  at  law  on  such  a 
liability,  are  not  to  be  taken  as  in  denial  of  the  right  to  seek 
relief  in  a  court  of  equity  when  there  are  equitable  grounds 
therefor.  The  remedy  at  law  is  not  adequate  in  such  a  case 
as  this. 

As  recognized  by  some  courts,  the  creditors,  in  the  case  of 
such  a  personal  statute  liability  of  stockholders,  have  a  con- 
current remedy  by  a  suit  at  law,  or  by  a  bill  in  equity  for  the 
enforcement  of  the  liability.  Bank  of  Poughkeepsie  v.  Ibbot- 
son,  24  Wend.  473 ;  Van  Hook  v.  Whitlock,  3  Paige,  409 ; 
Norris  v.  Johnson,  34  Md.  485 ;  Perry  v.  Turner,  55  Mo.  418 ; 
Dozier  v.  Thornton,  19  Ga.  325.  The  authorities  sufficiently 
show  that  the  right  to  sue  at  law  does  not  necessarily  exclude 
the  jurisdiction  of  a  court  of  equity. 
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As  to  the  question  which  has  been  discussed,  whether  this 
liability  is  an  asset  of  the  corporation,  and  the  receiver  has 
the  right  to  sue  for  its  enforcement,  we  do  not  stop  to  con- 
sider it,  as  we  do  not  deem  it  material.  The  petition  of  the 
receiver  is  with  the  concurrence  of  the  complainants,  and  is 
cooperative  with  their  bill  to  the  same  end  of  obtaining  the 
relief  of  a  pro  rata  distribution  of  the  fund  among  all  these 
creditors,  and  is  but  a  part  of  their  proceeding,  and  hence 
we  do  not  regard  it  as  of  any  practical  importance  that  such 
petition  should  be  passed  upon  separately.  The  question  is, 
whether  upon  the  face  of  the  whole  proceeding  there  appears 
an  equitable  right  to  the  relief  demanded.  We  think  there 
does,  and  that  the  circuit  court  erred  in  sustaining  the  de- 
murrer. 

The  order  of  affirmance  of  the  Appellate  Court  will  be 
reversed,  and  the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Decree  reversed. 

Mr.  Justice  Walkee  :  I  concur  in  the  conclusion  reached 
in  this  case,  on  the  ground  that  it  is  properly  distinguished 
from  Wincock  v.  Turpin,  supra. 


Joseph  Beam  et  al. 

v. 

Sumner  B.  Stone  et  al. 

Filed  at  Springfield  March  28,  1882. 

1.  Taxes — distress  therefor — lien — necessity  for  a  warrant.  A  warrant 
is  an  indispensable  part  of  the  tax  books,  without  which  the  collector  has  no 
power  to  levy  and  distrain  for  the  payment  of  the  taxes,  and  such  warrant  is 
essential  to  the  creation  of  any  lien  on  the  personal  property  of  the  person 
charged  with  the  taxes. 
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2.  Same — lien  on  personalty,  lost  by  neglect  to  levy.  If  the  collector 
fails  to  make  any  levy  on  personal  property  for  taxes  until  after  the  return 
day  of  the  warrant,  the  warrant  then  being  dead  all  liens  that  might  have 
been,  but  were  not,  perfected  by  a  levy,  will  be  gone,  and  a  purchaser  from 
the  tax  debtor  will  take  the  property  freed  from  any  lien  thereon  for  taxes. 

3.  Same — lien  on  personalty  for  back  taxes.  Back  taxes  can  not  be 
made  a  lien,  any  more  than  current  taxes,  upon  personal  property,  until  the 
collector's  books,  with  a  warrant  authorizing  their  collection,  is  placed"  in  the 
hands  of  the  collector,  and  if  such  property  is  sold  under  chattel  mortgage, 
and  possession  taken  before  any  such  lien  attaches,  the  purchaser  may  enjoin 
a  sale  pi  the  same  on  a  subsequent  levy,  regardless  of  whether  the  mortgage 
was  properly  acknowledged  or  not. 

4.  Decree — construed  as  to  saving  liens  for  taxes.  A  decree  of  the 
United  States  Circuit  Court  that  certain  personal  property  of  a  railway  corpo- 
ration under  mortgage  be  sold,  "subject  to  all  claims  legally  due  for  taxes 
which  are  a  lien"  on  the  same,  and  a  direction  in  a  certain  other  order  that  the 
proceeding  should  be  "without  prejudice  to  any  of  the  rights  or  liens"  that 
the  treasurer,  e£c,  had  on  the  property  for  taxes,  will  preserve  only  such 
liens  as  are  prior  to  the  rights  derived  under  the  mortgage. 

Appeal  from  the  Circuit  Court  of  Champaign  county; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Beason  &  Blinn,  Messrs.  Beach  &  Hodnott,  and 
Messrs.  Forrest  &  Humphrey,  for  the  appellants : 

The  tax  books  for  1873,  1874  and  1875,  contained  no  war- 
rant authorizing  the  collector  to  distrain  and  sell  property, 
for  which  reason  it  is  claimed  these  taxes  were  void.  These 
several  taxes  were  all  carried  forward  on  the  tax  book  each 
subsequent  year,  up  to  the  time  the  temporary  injunction  was 
granted.  These  taxes  being  afterwards  carried  forward  and 
placed  upon  the  tax  books  of  1876,  to  which  a  sufficient  war- 
rant was  attached,  cures  the  defect  complained  of.  Union 
Trust  Co.  v.  Webber,  96  111.  348. 

It  is  claimed  these  taxes  are  not  a  legal  claim  against  the 
purchasers.  This  is  not  so,  for  the  reason  that  the  several 
decrees  in  the  United  States  Court  provide  that  such  pur- 
chasers shall  take  subject  to  all  taxes  assessed  and  due 
thereon.     The  purchasers  are  not  innocent  ones. 
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Mr.  Luther  Dearborn,  and  Mr.  W.  H.  Campbell,  for  the 
appellees : 

For  the  purpose  of  taxation  there  is  no  difference  between 
tangible  and  intangible  property.  It  is  a  personal  property 
tax.  Binkert  v.  Wabash  Ry.  Co.  98  111.  205 ;  Belleville  Nail 
Co.  v.  People,  etc.  98  id.  399. 

For  this  tax  there  is  no  lien  on  the  property  originally 
assessed,  but  it  is  a  lien  that  attaches  to  all  the  personal 
property  of  the  tax  debtor,  without  regard  to  whether  it  was 
previously  assessed  or  not.  Binkert  v.  Wabash  Ry.  Co.  supra; 
Hill  v.  Figley,  23  111.  418. 

If  the  tax  debtor  mortgages  or  sells  the  property  assessed 
before  the  tax  books,  with  a  legal  warrant  attached,  come 
into  the  hands  of  the  collector,  the  lien  of  the  mortgagee,  or 
the  title  of  the  purchaser,  can  not  be  affected.  Gaar,  Scott 
&  Co.  v.  Hurd,  92  111.  315;  Binkert  v.  Wabash  Ry.  Co.  supra; 
Hill  v.  Figley,  supra. 

In  the  case  of  Union  Trust  Co.  v.  Webber,  96  111.  359,  the 
party  obtained  his  claim  after  the  assessment  of  the  tax,  and 
after  the  property  had  become  charged  with  it.  The  personal 
tax  can  not  be  a  lien  upon  the  real  estate  of  the  tax  debtor 
until  the  steps  required  by  the  statute  have  been  taken,  and 
no  steps  were  taken  in  this  case.  Eev.  Stat.  chap.  120,  sec. 
183 ;   The  Belleville  Nail  Co.  v.  The  People,  supra. 

But  in  no  event  can  the  personal  tax  be  charged  against 
the  real  estate,  as  against  the  mortgagee,  even  though  he 
had  notice  of  the  personal  tax  when  he  took  his  mortgage. 
Schceffer  v.  People,  60  111.  179 ;  Belleville  Nail  Co.  v.  People, 
supra. 

The  lien  being  created  by  the  warrant,  the  warrant  must 
be  such  as  is  required  by  law,  to  create  that  lien.  It  is  in  the 
nature  of  an  execution.  Hill  v.  Figley,  25  111.  156 ;  Cooley 
on  Taxation,  pp.  301,  302. 

To  be  a  lien,  it  should  contain  the  distraining  clause. 
Eev.  Stat.  chap.  120,  sees.  136,  137. 
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The  book  containing  the  railroad  tax  should  have  the  war- 
rant.    Rev.  Stat.  chap.  120,  sec.  51. 

The  warrant  became  dead  after  the  return.  Hill  v.  Figley, 
25  111.  156. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  object  of  this  bill  is  to  cause  to  be  enjoined  the  seizure 
and  s^le  of  certain  railroad  property  for  the  payment  of  taxes 
assessed  against  the  Indianapolis,  Bloomington  and  Western 
Railway  Company.  Complainants  are  a  purchasing  commit- 
tee, representing  certain  bondholders,  and  they  claim  to  own 
what  was  originally  the  Havana,  Mason  City  and  Eastern 
railway,  but  more  recently  known  as  "The  Indianapolis, 
Bloomington  and  Western  extension."  The  taxes,  of  which 
collection  is  being  pressed,  are  those  assessed  against  or  on 
account  of  this  property,  for  the  year  1873,  and  the  capital 
stock  taxes  assessed  against  the  corporation  on  account  of 
this  property,  for  the  years  1874  and  1875. 

Complainants  purchased  at  a  sale  of  the  master  in  chancery 
for  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois,  under  a  decree  of  that  court  foreclosing  a 
mortgage  executed  on  the  28th  of  June,  1872.  The  sale 
occurred  February  6,  1879,  and  a  deed  was  executed  to  the 
complainants  on  the  9th  of  May,  1879.  George  B.  Wright 
was  appointed  receiver  of  all  the  property  (including  this 
property)  of  the  Indianapolis,  Bloomington  and  Western 
Railway  Company,  by  decree  of  a  competent  court,  on  the  1st 
of  December,  1874,  and  he  was  then  placed  in  possession 
thereof,  and  thenceforth  retained  the  same  until  after  the 
conveyance  to  the  complainants,  when  he  surrendered  to 
them  possession  of  the  property  conveyed  to  them.  The 
circuit  court  enjoined  the  sale  of  the  property  claimed  by  the 
complainants,  for  the  payment  of  the  taxes  in  question,  and 
in  this  ruling  we  think  there  was  no  error. 
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It  is  provided  by  section  254  of  the  Revenue  act,  (Eev. 
Stat.  1874,  p.  809,)  "the  taxes  assessed  upon  personal  prop- 
erty shall  be  a  lien  upon  the  personal  property  of  the  person 
assessed,  from  and  after  the  time  the  tax  books  are  received 
by  the  collector."  It  is  provided  by  a  previous  section  (136), 
"to  each  town  or  district  collector's  book,  a  warrant,  under 
the  hand  of  the  county  clerk  and  seal  of  his  office,  shall  be 
annexed,  commanding  such  town  or  district  collector  to  col- 
lect, from  the  several  persons  named  in  said  town  or  district 
collector's  book,  the  several  sums  of  taxes  therein  charged 
opposite  their  respective  names."  And  the  next  section  (137) 
provides,  that  "in  all  cases  the  warrant  shall  authorize  the 
town  or  district  collector,  in  case  any  person  named  in  such 
collector's  book  shall  neglect  or  refuse  to  pay  his  personal 
property  tax,  to  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  such  person ;  and  it  shall  require  all 
payments  therein  specified  to  be  made  by  such  town  or  dis- 
trict collector  on  or  before  the  tenth  day  of  March  next  ensu- 
ing." And  the  51st  section  of  the  same  act  requires,  that 
"the  county  clerk  shall  procure,  at  the  expense  of  the  county, 
a  record  book,  properly  ruled  and  headed,  in  which  to  enter 
the  railroad  property  of  all  kinds  as  listed  for  taxation,  and 
shall  enter  the  valuation  as  assessed,  corrected  and  equal- 
ized, in  the  manner. provided  by  this  act;  and  against  such 
assessed,  corrected  or  equalized  valuation,  as  the  case  may 
require,  the  county  clerk  shall  extend  all  the  taxes  thereon 
for  which  the  property  is  liable ;  and  at  the  proper  time  fixed 
by  this  act  for  delivering  tax  books  to  the  county  collector, 
the  clerk  shall  attach  a  warrant,  under  his  seal  of  office,  and 
deliver  said  book  to  the  county  collector,  upon  which  the  said 
county  collector  is  hereby  required  to  collect  the  taxes  therein 
charged  against  railroad  property,  and  pay  over  and  account 
for  the  same  in  the  manner  provided  in  other  cases.  Said 
book  shall  be  returned  by  the  collector,  and  be  filed  in  the 
office  for  future  use." 
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It  will  thus  be  seen  that  the  warrant  is  an  indispensable 
part  of  the  tax  books,  and  that  it  is  that  which  confers 
power  upon  the  collector  to  levy  and  distrain  for  the  pay- 
ment of  the  tax.  And  so,  in  Hill  et  al.  v.  Figley,  23  111. 
418,  we  said:  "We  have  no  hesitation  in  believing  that  the 
legislature  intended  to  bind  all  the  personal  property  in  the 
hands  of  the  tax-payer,  from  the  time  the  collector  receives 
his  warrant  until  it  is  paid,  precisely  as  an  execution  binds 
the  property  of  the  debtor  on  its  delivery  to  the  officer." 
And  again,  in  Binkert  v.  Wabash  By.  Co.  98  111.  218,  we 
said :  "When  the  tax  books  come  to  the  collector's  hands, 
the  personal  taxes  at  once,  and  not  before,  just  like  an  execu- 
tion, become  a  lien  upon  the  personal  property  which  the 
person  assessed  then  owns,  without  regard  to  what  he  may 
have  owned  when  the  assessment  was  made. "  And  the  same 
analogy  requires  us  to  hold  that  if  no  levy  shall  be  made  by 
the  expiration  of  the  time  within  which  the  collector  is 
required  to  make  return  (March  10),  the  warrant  is  officially 
dead,  and  then  all  liens  which  might  have  been,  but  were 
not,  perfected  by  a  levy,  are  gone.  Garner  v.  Willis,  Breese, 
(Beecher's  ed.)  368. 

It  is  here  shown  no  warrants  were  annexed  to  the  collect- 
or's books  for  the  years  1873,  1874  and  1875,  and  so  no 
distress  was  nor  could  have  been  made  for  the  taxes  of  those 
years,  nor  was  nor  could  there  have  been  any  property  seized 
or  levied  upon  for  those  taxes.  For  the  year  1876  and  subse- 
quent years  warrants  were  annexed  to  the  collector's  books, 
but  only  for  the  collection  of  the  taxes  "for  the  current 
years,"  which,  of  course,  could  not  embrace  the  taxes  here 
in  controversy. 

But  it  is  contended,  inasmuch  as  the  back  taxes  were 
brought  forward  each  year  and  extended  against  the  valua- 
tion of  the  railroad  property,  the  want  of  a  warrant  was 
not  material.  It  is  not  perceived  what  effect  this  has  upon 
the  question  of  a  lien.     Back  taxes  can  not  be  made  a  lien, 
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any  more  than  current  taxes,  upon  personal  property,  until 
the  collector's  books,  with  a  warrant  authorizing  their  collec- 
tion, is  placed  in  the  hands  of  the  collector;  and  taxes 
assessed  against  personal  property  can  only  be  made  a  lien 
upon  real  property  by  observing  the  requirements  of  the 
statute  in  that  regard,  of  which  there  is  no  pretense  whatever 
in  the  present  case.  Belleville  Nail  Co.  v.  The  People  ex  rel. 
9S  111.  399. 

We  held  in  Binkert  v.  The  Wabash  Ry.  Co.  supra,  and  in 
Gaar,  Scott  &  Co.  et  al.  v.  Hurd,  92  111.  315,  that  the  pur- 
chaser of  personal  property,  under  mortgage  sale,  before  a 
lien  for  the  taxes  had  attached,  took  the  property  free  of  all 
claim  for  the  taxes,  and,  inasmuch  as  no  lien  was  here  per- 
fected upon  the  property  before  the  purchase  and  possession 
by  complainants,  we  can  not  regard  it  of  consequence  whether 
the  mortgage  was,  or  not,  properly  acknowledged  as  a  chattel 
mortgage.  It  was  certainly  sufficient,  where  possession  was 
obtained  by  a  purchaser  under  it,  as  against  subsequent  claims. 

Counsel,  however,  make  the  point,  that  inasmuch  as  the 
decree  of  the  United  States  Circuit  Court,  under  which  the 
sale  was  made,  provided  that  the  "sale  be  made  subject  to 
all  claims  legally  due  for  taxes  which  are  a  lien  upon  said 
extension  railroad,  prior  to  said  mortgage, "  and  said  court, 
also,  at  a  subsequent  time,  made  an  injunction  order  against 
the  several  county  treasurers  in  the  collection  of  these  taxes, 
in  which  the  court  expressly  provided  that  the  order  should 
be  "without  prejudice  to  any  of  the  rights  or  liens  that  the 
said  treasurers,  or  each  or  any  of  them,  has  in  or  upon 
said  property  for  said  taxes."  But  counsel,  to  avail  of  this, 
assume  the  very  point  in  dispute,  namely,  that  these  taxes 
were  a  prior  lien  to  the  rights  of  complainants.  If  the  tax 
lien  is  prior  to  the  rights  under  the  mortgage,  the  court  by 
this  decree  preserves  it,  but  not  otherwise. 

But  if  we  are  right  in  the  views  heretofore  expressed,  the 
taxes  are  entitled  to  no  such  priority.     Wright,  as  receiver, 
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filed  his  bill  in  the  circuit  "court  of  Peoria  county,  praying 
that  the  tax  levied  upon  the  capital  stock  be  enjoined.  On 
hearing  in  that  court  his  bill  was  dismissed,  and  that  decree 
was  affirmed  in  this  court,  on  appeal,  in  vacation,  after  the 
September  term,  1877,  and  that  decree  is  set  up  and  relied 
upon  as  conclusive  of  the  relief  here  sought.  The  question 
here  is  between  different  parties,  and  the  relief  sought  is 
upon  different  grounds  from  that  there  sought.  The  receiver 
there  attacked  the  validity  of  the  tax,  and  denied  the  liability 
of  the  corporation  to  pay  it.  Here  the  validity  of  the  tax  is 
not  questioned.  It  is  only  denied  that  complainants,  as  pur- 
chasers of  the  corporate  property,  are  bound  to  pay  it.  This 
defence  concedes  the  corporate  liability,  but  simply  denies 
that  complainants  stand  in  the  place  of  the  corporation  in 
that  respect. 

As  respects  the  taxes  of  1873,  assessed  on  account  of  rail- 
road track,  it  need  only  be  remarked  there  was  no  description 
of  that  property,  and,  consequently,  no  basis  for  the  tax. 
People  ex  rel.  v.  Chicago  and  Alton  R.  R.  Co.  96  111.  369. 

Perceiving  no  sufficient  reason  for  disturbing  the  decree 

below,  it  is  affirmed. 

Decree  affirmed. 

Mr.  Justice  Walkee  :  As  I  understand,  in  this  case  the 
taxes  were  regularly  levied,  and  when  levied  they  became  a 
lien  on  the  property  of  the  road,  and  they  were  continued  on 
the  collector's  books  from  year  to  year,  and  that,  under  the 
statute,  continued  the  lien,  whether  the  warrant  authorized 
the  assessor  to  distrain  or  not.  The  statute  makes  the  per- 
sonal tax  a  lien  on  the  real  estate  of  the  owner,  and  that 
was  not  released  by  an  omission  to  insert  a  power  of  dis- 
traint in  the  warrant,  and  that  lien  was  kept  alive  by  con- 
tinuing the  tax  on  the  collector's  books.  This  very  tax  was 
held  legal  and  valid  in  Wright  v.  Allhaus,  at  the  September 
term,  1877,  of  this  court.     That  decision  was  final,  and  the 
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United  States  Court  had  no  power  whatever  to  review  that 
decision  or  enjoin  the  collection  of  the  taxes,  nor  did  or  could 
the  injunction  of  that  court  operate  to  release  the  lien  or  to 
change  the  rights  of  the  parties  as  adjudged  by  this  court. 
A  mortgagee  or  lienholder  can  not  enjoin  a  tax  which  is 
a  lien  on  the  mortgaged  property,  until  after  the  return  day 
of  the  collector's  warrant,  and  then  purchase  under  a  fore- 
closure, and  thus  cut  off  the  lien  for  taxes.  To  permit  a 
tax  to  be  thus  defeated  is,  in  my  judgment,  inequitable. 
That  is  what  has  been  done  in  this  case,  if  not  by  the  pur- 
chasers, by  their  receivers,  and  who  acted  for  them  in  ob- 
taining the  unauthorized  injunction  and  in  purchasing  the 
property.     I  must  therefore  dissent. 


Chakles  Hamilton  et  al. 

v. 

The  State  of  Illinois,  by  John  Craig,  Inspector,  etc. 

Filed  at  Springfield  March  28,  1882. 

1.  Statutes — rule  of  construction.  It  is  an  established  rule  in  the  con- 
struction of  statutes,  that  the  intention  of  the  law-giver  is  to  be  deduced 
from  a  view  of  the  whole  and  every  part  of  a  statute  taken  and  compared 
together,  and  the  real  intention,  when  ascertained,  will  always  prevail  over 
the  literal  sense  of  terms. 

2.  Mines — statute  relating  to  time  for  constructing  escapements.  The 
act  of  1879,  relating  to  the  health  and  safety  of  persons  employed  in  coal 
mines,  repealed  all  of  the  act  of  1877  on  the  same  subject,  except  such  parts 
thereof  as  were  retained  and  kept  in  force  by  the  proviso  to  section  3  of  the 
act  of  1879,  which  section  shows  an  intention  not  to  change  the  then  existing 
law  which  had  prescribed  a  time  within  which  escapement  shafts  should  be 
constructed  in  mines  which  were  in  operation  on  the  first  day  of  July,  1877. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Macoupin  county ;  the  Hon.  W.  E.  Welch,  Judge,  presiding. 


368  Hamilton  et  at.  v.  The  State.  [March 

Opinion  of  the  Court. 

Mr.  C.  A.  Walker,  and  Messrs.  Kinaker  &  Kinaker,  for 

the  appellants. 

Mr.  Alexander  H.  Bell,  for  the  appellee. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  for  injunction,  brought  by  the  inspector  of 
coal  mines  of  Macoupin  county,  against  appellants,  who  were 
operating  a  coal  mine  in  which  there  was  no  escapement 
shaft. 

It  is  alleged  in  the  bill  that  the  mine  is  operated  by  means 
of  a  shaft ;  that  its  depth  is  330  feet ;  that  it  was  in  opera- 
tion prior  to  July  1,  1877;  that  there  were  employed,  as 
miners,  in  the  mine,  more  than  ten  men ;  that  there  is  no 
escapement  shaft  to  the  mine,  nor  any  connection  with  any 
adjacent  mine,  or  other  means  of  entrance  or  exit  except  the 
one  out-shaft.  These  allegations  of  the  bill  were  admitted 
by  the  answer,  and  on  the  hearing  a  decree  enjoining  appel- 
lants from  operating  the  mine  was  rendered  as  prayed  for  in 
the  bill.  On  appeal  to  the  Appellate  Court  this  decree  was 
affirmed. 

There  is  no  controversy  between  the  parties  over  the  facts 
in  the  record,  the  only  question  presented  being  one  of  law, 
and  that  depends  upon  the  construction  of  sections  3  and  17 
of  "An  act  providing  for  the  health  and  safety  of  persons 
employed  in  coal  mines,"  approved  May  28,  1879.  Laws  of 
1879,  p.  204. 

In  1877  the  legislature  passed  an  act  on  the  subject,  the 
third  section  of  which  in  substance  provides,  that  "in  all  coal 
mines  that  are  or  have  been  in  operation  prior  to  the  first  day 
of  July,  1877,  and  which  are  worked  by  or  through  a  shaft, 
and  in  which  more  than  ten  miners  are  employed  in  each 
twenty-four  hours,  there  shall  be  an  escapement  shaft,  and 
the  time  allowed  for  the  construction  of  same  shall  be  one 
year,  when  the  mine  is  less  than  100  feet  deep,  two  years, 
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when  such  mine  is  100  feet  in  depth  and  under  300  feet,  and 
three  years,  when  it  is  over  300  feet  and  under  400  feet." 
This  act  went  into  force  July  1,  1877,  and  under  its  require- 
ment, as  the  mine  in  question  was  in  operation  when  the  act 
took  effect,  and  as  it  was  over  300  feet  deep,  the  time  to  con- 
struct the  escapement  shaft  would  expire  July  1,  1880. 

It  is,  however,  contended  that  this  act  was  repealed  by  the 
act  of  1879,  referred  to  supra.  The  third  section  of  that  act 
is  substantially  as  follows :  "In  all  coal  mines  that  are,  or 
have  been,  in  operation  prior  to  the  first  clay  of  July,  in  the 
year  of  our  Lord  1879,  and  which  are  worked  by  or  through 
a  shaft,  slope  or  drift,  and  in  which  more  than  ten  miners 
are  employed  in  each  twenty-four  hours,  if  there  is  not  already 
an  escapement  shaft  to  each  and  every  said  coal  mine,  or 
communication  between  each  and  every  coal  mine  and  some 
other  contiguous  mine,  then  there  shall  be  an  escapement 
shaft  for  other  communication,  such  as  shall  be  approved  by 
the  mine  inspector,  making  at  least  two  distinct  means  of 
ingress  and  egress  for  all  persons  employed  or  permitted  to 
work  in  such  coal  mine.  Such  escapement  shaft,  or  other 
communication  with  a  contiguous  mine,  as  aforesaid,  shall  be 
constructed  in  connection  with  every  vein  or  stratum  of  coal 
worked  in  such  coal  mine ;  and  the  time  to  be  allowed  for 
such  construction  shall  be  *  *  *  three  years,  when  it 
is  over  three  hundred  (300)  and  under  four  hundred  (400) 
feet,  *  *  *  from  the  time  this  act  goes  into  effect ;  *  *  * 
and  in  all  coal  mines  that  shall  go  into  operation  for  the  first 
time  after  the  first  day  of  January,  A.  D.  1880,  such  an 
escapement  shaft  shall  be  constructed  within  one  year  after 
such  mine  shall  have  been  put  into  operation.  And  it  shall 
not  be  lawful  for  the  owner,  agent  or  operator  of  any  such 
coal  mine  as  aforesaid,  to  employ  any  person  to  work  therein, 
or  permit  any  person  to  go  therein  for  the  purpose  of  work- 
ing, except  such  persons  as  may  be  necessary  to  construct 
such  an  escapement  shaft,  unless  the  requirements  of  this 
24—102  III. 
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section  shall  have  first  been  complied  with :  *  *  *  Provided, 
nothing  in  this  section  shall  be  construed  to  extend  the  time 
allowed  by  law  for  constructing  escapement  shafts." 

Section  17  provides,  that  "all  acts  or  parts  of  acts  incon- 
sistent with  the  provisions  of  this  act,  are  and  the  same  are 
hereby  repealed. "  Under  this  repealing  clause  it  is  apparent 
that  the  act  of  1877  was  repealed,  except  such  portions  of 
the  apt  as  were  retained  and  kept  in  force  by  the  proviso  to 
section  3. 

It  is  an  established  rule,  in  the  construction  of  statutes, 
that  the  intention  of  the  law-giver  is  to  be  deduced  from  a 
view  of  the  whole  and  every  part  of  a  statute  taken  and  com- 
pared together.  The  real  intention,  when  accurately  ascer- 
tained, will  always  prevail  over  the  literal  sense  of  terms. 
Kent,  vol.  1,  p.  462. 

The  construction  of  the  section  of  the  statute  is  not  entirely 
free  from  difficulty,  yet  upon  a  careful  examination  of  the 
language  used  we  are  of  opinion  that  the  section  was  not 
designed  to  change  the  then  existing  law,  which  had  pre- 
scribed a  time  within  which  escapement  shafts  should  be 
constructed  in  mines  which  were  in  operation  on  the  first  day 
of  July,  1877.  Appellants'  mine  was  between  300  and  400 
feet  deep,  and  under  the  act  of  1877,  the  three  years  in  which 
they  were  required  to  construct  an  escapement  shaft  would 
expire  on  the  first  day  of  July,  1880.  In  order  to  require 
appellants  to  be  controlled  by  the  act  of  1877,  and  to  leave 
that  law  in  full  force  and  effect,  in  so  far  as  the  time  was 
concerned,  the  legislature,  in  enacting  the  third  section  of  the 
act  of  1879,  added  the  proviso  that  nothing  in  the  section 
should  be  construed  to  extend  the  time  allowed  by  law  for 
constructing  escapement  shafts.  This  proviso  evidently  re- 
ferred to  the  law  of  1877.  It  was  the  only  law  on  the  subject 
then  in  force,  and  the  manifest  intent  was,  when  that  law  had 
fixed  a  time  within  which  a  shaft  should  be  constructed,  not 
to  interfere  with  that  law  so  far  as  extending  the  time  was 
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concerned.  No  other  construction  can  be  placed  upon  sec- 
tion 3,  unless  the  proviso  is  entirely  rejected,  which  we  do 
not  think  it  is  the  province  of  courts  to  do.  The  proviso  was 
added  to  section  3  of  the  act  for  a  well  denned  purpose,  and 
when  that  purpose  can  be  discovered  from  an  examination  of 
the  terms  of  the  act,  it  is  the  duty  of  courts  to  place  such  a 
construction  upon  it  as  to  carry  out  the  intent. 

We  are  of  opinion  that  the  judgment  of  the  circuit  court 
was  right,  and  the  judgment  of  the  Appellate  Court  will  have 
to  be  affirmed. 

Judgment  affirmed. 


J.  D.  Brown 
v. 

Moses  Jerome. 

Filed  at  Springfield  March  28,  1882. 

1.  Constitutional  law — power  of  police  magistrate  to  issue  process 
against  the  body.  A  provision  in  a  charter  of  a  town  giving  the  police  magis- 
trate power,  in  certain  contingencies,  to  issue  process  against  the  body  of  an 
offender,  for  the  satisfaction  of  the  judgment  against  him  for  violation  of  an 
ordinance,  is  not  in  violation  of  any  constitutional  provision,  and  is  valid. 

2.  Process — when  a  protection  to  officer  serving.  The  statute  having 
authorized  the  issue  of  execution  by  justices  of  the  peace,  in  certain  cases, 
within  less  than  twenty  days  from  the  date  of  the  judgment,  a  constable 
receiving  an  execution  against  the  body  of  a  defendant,  issued  within  twenty 
days  from  the  judgment,  will  have  the  right  to  assume  that  the  justice  had 
properly  issued  the  same,  and  if  good  upon  its  face,  it  will  fully  protect  the 
constable  in  executing  its  mandate. 

\ 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  E.  L.  Sweet,  for  the  plaintiff  in  error. 

Mr.  T.  J.  Smith,  for  the  defendant  in  error. 
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Opinion  of  the  Court. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  trespass,  brought  in  the  circuit  court,  by 
Jerome  against  Brown,  for  assault  and  battery,  and  unlawful 
imprisonment,  alleged  to  have  been  committed  by  the  defend- 
ant upon  the  person  of  plaintiff.  Defendant  justified  the 
arrest  by  a  plea  setting  up  the  recovery  of  a  judgment  by  the 
town  of  Bantoul  against  plaintiff,  of  $10,  as  a  fine  for  a  viola- 
tion of  an  ordinance  of  that  town,  and  the  issuance  of  process 
upon  that  judgment  by  the  police  magistrate  of  the  town 
before  whom  the  judgment  was  recovered,  and  the  delivery 
thereof  to  the  defendant,  a  constable,  to  be  executed.  To  this 
plea  the  circuit  court  sustained  a  demurrer,  and  the  cause 
proceeded  to  judgment  against  Brown,  for  damages  ($25)  and 
costs.  He  brings  the  record  here  upon  writ  of  error.  The 
ground  for  bringing  the  case  to  this  court  direct,  is  the  sup- 
posed question  as  to  the  validity  of  a  statute. 

The  charter  of  the  town  of  Bantoul,  passed  in  1869,  ex- 
pressly authorizes  suits  for  violation  of  ordinances  to  be 
brought  before  the  police  magistrate,  and  also  authorizes  him, 
in  certain  contingencies,  to  issue  process  against  the  body  of 
the  offender  for  satisfaction  of  judgments  in  such  cases.  It 
is  contended  by  defendant  in  error  that  by  the  adoption  of 
our  present  constitution  this  last  clause  in  the  charter  was 
abrogated,  and  that  hence  the  process  issued  in  1879  under 
that  clause  was  illegal  and  void. 

Two  clauses  of  the  constitution  are  relied  upon, — one 
saying,  "the  jurisdiction  of  justices  of  the  peace  and  police 
magistrates  shall  be  uniform,"  (sec.  21,  art.  6,)  and  the 
other  saying,  "the  organization,  jurisdiction,  powers,  pro- 
ceedings and  practice  of  all  courts  of  the  same  class  or  grade, 
so  far  as  regulated  by  law,  and  the  force  and  effect  of  the 
process  and  judgments  of  such  courts  severally,  shall  be 
uniform. "  It  is  not  perceived  that  anything  in  these  clauses 
militates  against  the  validity  of  this  process.     The  adoption 


1882.]  Brown  v.  Jerome.  373 

Opinion  of  the  Court. 


of  the  constitution  placed  police  magistrates  in  the  same 
grade  with  justices  of  the  peace.  This  no  doubt  abrogated  all 
statutory  provisions  clothing  such  magistrates  with  special 
powers  not  possessed  generally  by  justices  of  the  peace,  but 
it  did  not  deprive  them  of  any  powers  possessed  generally  by 
justices  of  the  peace.  The  ordinance  was  valid.  Section  14, 
chap.  79,  Eev.  Stat.  1874,  says:  "Justices  of  the  peace 
shall  have  jurisdiction,  in  all  cases,  for  violation  of  the  ordi- 
nances of  cities,  towns  and  villages."  By  operation  of  the 
constitution  this  clothes  police  magistrates  with  the  same 
jurisdiction,  if  they  had  it  not  before.  Section  83  of  the 
same  chapter  declares,  that  "upon  all  judgments  in  actions 
in  tort  *  *  *  the  justice  may  issue  an  execution  against 
the  body,  or  goods  and  chattels  of  the  defendant,  at  the  elec- 
tion of  the  plaintiff."  It  can  hardly  be  questioned  at  this 
day  that  an  action  for  the  violation  of  an  ordinance  is  an 
"action  in  tort."  The  form  of  the  process  against  the  body 
in  such  actions  is  given  in  section  86  of  the  same  chapter, 
and  the  process  set  out  in  the  plea  in  this  case  in  substance 
conforms  to  the  form  in  the  statute.  It  seems,  therefore, 
that  unless  the  validity  of  these  general  statutes  be  wanting, 
the  judgment  and  process  were  lawful. 

It  is  suggested  that  the  process  was  void  because  issued 
in  less  than  twenty  days  from  the  date  of  the  judgment. 
The  statute  authorizes  execution  to  issue,  in  certain  contin- 
gencies, within  less  than  twenty  days.  The  constable  had  a 
right  to  assume  that  the  justice  had  properly  issued  the  pro- 
cess. It  was  good  upon  its  face,  and  was  a  full  protection  to 
the  constable.  We  think  the  plea  presented  a  full  defence. 
It  was  error  to  sustain  a  demurrer  to  the  same. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 
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Syllabus.     Opinion  of  the  Court. 

Ellen  E.  Sanford 

v. 

The  People  ex  rel.  Andrew  J.  Barr,  Collector. 

Filed  at  Springfield  March  28,  1882. 

Taxation — void  description  of  land.  A  lot  assessed  as  "lot  5  in  asses- 
sor's subdivision  of  the  west  half  of  section  1,  township  13  north,  range  12 
west, "  'ho  number  of  acres  being  given,  when  it  appears  that  no  plat  of  any 
such  lot  as  described  was  ever  made  and  recorded,  is  incapable  of  being 
found  or  located.  Such  a  description  is  totally  insufficient,  and  no  judgment 
can  be  had  against  the  premises  for  the  taxes  assessed  thereon. 

Appeal  from  the  County  Court  of  Edgar  county ;  the  Hon. 
Andrew  Y.  Trogden,  Judge,  presiding. 

Messrs.  Hunt  &  Dyas,  for  the  appellant. 

Mr.  A.  J.  Hunter,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  commenced  by  the  collector  of  taxes 
of  Edgar  county,  for  the.  collection  of  back  taxes  on  a  lot  in 
the  city  of  Paris,  in  that  county.  The  collector  claimed 
there  was  due  as  back  taxes,  interest,  etc.,  $68S.72.  The 
application  was  to  the  May  term,  1881,  of  the  county  court, 
and  on  a  hearing,  appellant  filed  objections,  but  the  court 
rendered  a  judgment  against  the  lot  for  the  sum  of  $206.01. 
From  this  judgment  an  appeal  was  prayed  and  perfected,  and 
various  errors  are  assigned  for  a  reversal  of  the  judgment. 

We  deem  it  necessary  to  consider  only  one  assignment  of 
error,  as  that  must  reverse  the  judgment.  This  is  a  proceed- 
ing for  the  collection  of  back  taxes  levied  for  the  years  1876, 
1877  and  1878,  and  the  judgment  seems  to  have  been  ren- 
dered for  the  taxes  of  the  year  1878.  The  premises  were 
described  and  assessed  for  these  several  years  as  lot  5,  in 
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assessor's  subdivision  of  the  west  half  of  section  1,  township 
13  north,  range  12  west.  It  is  stipulated  that  there  never 
was  such  a  plat  made  and  recorded,  hence  the  objection 
that  there  was  no  land  described  against  which  any  taxes  or 
a  lien  for  taxes  could  attach.  To  create  a  lien  for  taxes  on 
real  estate,  it  must  be  described  so  it  may  be  located  and 
found.  People  v.  Chicago  and  Alton  R.  R.  Co.  96  111.  369.  In 
this  case,  however,  there  is  nothing  by  which  this  .piece  of 
land  can  be  found,  to  answer  the  assessor's  description.  It 
is  admitted  of  record  that  there  is  no  such  plat  as  that 
referred  to  by  the  assessor.  If  no  such  plat,  then  the  only 
reference  is  to  the  west  half  of  section  1.  There  is  nothing 
to  locate  this  land  on  any  specific  portion  of  that  half  sec- 
tion, nor  is  there  anything  in  the  description  indicating  the 
number  of  acres  that  was  intended  to  be  assessed.  The 
description  is  totally  insufficient  to  answer  the  requirements 
of  the  statute. 

It  may  be  that  we  might  hold,  that  inasmuch  as  the  judg- 
ment is  not  for  the  sale  of  appellant's  lands,  nor  could  be 
held  to  affect  her  title,  she  has  no  standing  in  court  to  urge 
this  objection.  But  inasmuch  as  under  the  circumstances  of 
this  case  a  sale  might  operate  to  embarrass  her  title,  we  are 
inclined  to  follow  The  People  v.  Chicago  and  Alton  R.  R.  Co. 
supra. 

The  judgment  of  the  county  court  is  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 
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Syllabus.     Brief  for  the  Plaintiff  in  Error. 

James  S.  Sconce 

v. 

Elam  Henderson  et  al. 

Filed  at  Springfield  March  28,  1882. 

1.  Pkactice— finding  of  facts  by  Appellate  Court,  conclusive  on  this 
court.  An  affirmance  of  a  judgment  by  the  Appellate  Court  implies  a  finding 
of  the  facts  in  the  same  way  they  were  found  by  the  trial  court,  and  such 
finding,  under  the  statute,  is  conclusive  upon  this  court. 

2.  Witness — competency — as  against  an  administrator  of  an  estate. 
The  principal  maker  of  a  promissory  note  is  a  competent  witness  in  a  suit 
thereon  against  the  administrator  of  a  deceased  surety  alone,  to  prove  its 
execution  by  the  intestate.  In  such  case  the  witness  is  not  a  party  to  the  suit, 
and  his  interest  is  equally  balanced,  and  his  testimony  is  not  given  on  his 
own  motion,  or  in  his  own  behalf. 

3.  Same — impeachment — not  as  to  irrelevant  matters.  It  is  not  the  prac- 
tice to  permit  a  party  to  ask  questions  touching  irrelevant  matters,  and  then 
prove  that  the  witness  has  made  different  statements  concerning  them,  for  the 
purpose  of  impeaching  him. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Vermilion  county;  the  Hon.  Oliver  L.  Davis, 
Judge,  presiding. 


Mr.  D.  D.  Evans,  for  the  plaintiff  in  error: 

William  M.  Slunkard,  being  the  son  and  heir  of  Eobert 
Slunkard,  deceased,  and,  according  to  his  statement,  a  joint 
maker  of  the  note  sued  on,  was  not  a  competent  witness  to 
prove  the  execution  of  the  note  by  his  father,  in  a  suit  against 
his  estate,  he  being  directly  interested  in  the  event  of  the 
suit.  Whitman  v.  Rticker,  71  111.  413;  Boynton  v.  Phetys 
et  al.  52  id.  219  ;  Kent  v.  Mason,  79  id.  543. 

If  the  law  permitted  the  witness  to  be  made  a  co-defendant 
with  the  administrator,  he  would  be  incompetent,  and  no 
reason  is  perceived  why  he  is  competent  when  not  joined. 
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As  to  the  questions  laying  the  foundation  for  impeachment, 
and  excluded  by  the  court,  reference  is  made  to  1  Wharton 
on  Evidence,  sees.  551,  554;  1  Greenleaf  on  Evidence,  sec. 
462  ;  1  Phillips  on  Evidence, '  293  ;  Stephens'  Digest  of  Evi- 
dence, 146 ;   Craig  v.  Rohrer,  63  111.  325. 


Messrs.  Mann,  Calhoun  &  Frazier,  for  the  defendants  in 
error : 

The  statute  makes  all  persons,  whether  parties  or  not, 
competent  to  testify  in  all  cases,  except  that  no  person  being 
a  party  to  a  suit,  or  directly  interested  in  the  event  thereof, 
can  testify,  of  his  own  motion,  or  in  his  own  behalf,  where  the 
representatives  of  a  decedent  defend  as  such.  The  witness, 
here,  was  not  a  party  to  the  suit,  and  was  not  directly  inter- 
ested in  the  event  thereof,  because  if  his  father's  estate  is 
made  to  pay  this  sum,  the  estate  has  its  remedy  against  him. 

The  objection  that  the  court  refused  to  allow  certain 
impeaching  questions  to  be  asked  of  the  witness,  is  met  by 
the  answer  that  the  questions  were  not  material  to  the  issue. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  declaration  in  this  case  counts  on  two  promissory 
notes,  purporting  to  have  been  made  by  William  M.  Slunkard, 
and  Eobert  Slunkard,  since  deceased.  The  suit  was  com- 
menced against  the  administrator  of  Eobert  Slunkard,  de- 
ceased, alone,  the  surviving  maker  of  the  notes  not  having 
been  made  a  party.  The  pleadings  put  in  issue  the  making 
of  the  notes  by  the  intestate,  and  upon  that  issue  the  cause 
was  tried.  The  jury  to  whom  the  cause  was  submitted 
found  the  issues  for  the  plaintiffs,  and  assessed  their  dam- 
ages at  the  sum  due  on  the  notes.  The  circuit  court,  after 
having  overruled  a  motion  for  a  new  trial,  entered  judgment 
on  the  verdict.  That  judgment  was  affirmed  in  the  Appellate 
Court,  and  as  the  sum  involved  exceeds  $1000,  defendant 
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brings  the  case  to  this  court  on  error,  as  he  has  a  right  to  do 
under  the  Practice  act. 

The  affirmance  of  the  judgment  by  the  Appellate  Court 
implies  a  finding  of  the  facts  in  the  same  way  they  were 
found  in  the  trial  court.  It  was  there  found  the  intestate 
made  the  notes.  That  was  a  controverted  fact  in  the -case, 
and  of  course  the  finding  of  the  Appellate  Court  touching 
that  fact  is  conclusive,  under  the  statute,  on  this  court.  Only 
such  questions  of  law  as  arise  on  the  record  remain  to  be 
considered.  ( 

On  the  trial  the  court  permitted  plaintiffs  to  read  in  evi- 
dence the  deposition  of  the  surviving  maker,  to  prove  the 
intestate  executed  the  notes.  It  is  not  perceived  there  was 
any  error  in  that  ruling  of  the  court.  The  witness  was  not  a 
party  to  the  suit,  and  conceding  he  was  directly  interested  in 
the  event  of  the  suit,  his  interest,  whatever  it  might  be,  was 
equally  balanced.  No  matter  in  whose  favor  the  suit  might 
terminate,  he  was,  and  would  ultimately  be,  liable  for  the 
whole  sum  due  on  the  notes.  The  intestate  was  merely 
surety  for  the  witness,  and  if  plaintiffs  succeeded,  he  would 
be  obligated  to  reimburse  the  estate  for  anything  the  admin- 
istrator might  have  to  pay  for  him,  but  if  the  defence  pre- 
vailed, he  would  still  be  liable  on  the  notes  to  plaintiffs.  So 
he  was  indifferent  as  to  the  result,  so  far  as  any  legal  interest 
was  concerned.  It  was  not  of  his  own  motion,  or  in  his 
own  behalf,  that  he  testified,  and  he  is  not  therefore  within 
the  provisions  of  that  section  of  the  statute  that  forbids  a 
party  to  a  civil  suit,  or  a  person  directly  interested  in  the 
event  thereof,  from  testifying  therein,  of  his  own  motion,  or 
on  his  own  behalf,  where  the  adverse  party  sues  or  defends 
as  administrator,  or  in  any  other  representative  capacity 
mentioned  in  that  section  of  the  statute. 

The  questions  and  answers  excluded  from  the  deposition  of 
the  witness  related  to  matters  irrelevant  to  the  real  issues 
being  tried,   and  had  the   witness   been  contradicted  as  to 
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them,  as  was  proposed  to  be  done,  it  would  have  been  of  no 
consequence  one  way  or  the  other.  It  has  not  been  the  prac- 
tice to  permit  a  party  to  ask  questions  touching  irrelevant 
matters,  and  then  prove  the  witness  had  made  different  state- 
ments concerning  them,  for  the  purpose  of  impeaching  him. 

The  facts  set  forth  in  the  affidavits  in  support  of  the 
motion  for  a  new  trial  would,  at  most,  constitute  only  cumu- 
lative evidence,  and  come  within  the  rule  a  verdict  will  not 
be  set  aside  and  a  new  trial  awarded  to  enable  the  unsuc- 
cessful party  to  introduce  mere  cumulative  evidence,  not 
conclusive  in  its  character. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


City  of  Chicago  et  at. 
v. 
The  Union  Building  Association. 

Filed  at  Springfield  March  28,  1882. 

1.  Steeet — rights  of  adjacent  property  owners — in  respect  to  the  use 
of  a  street.  The  owners  of  property  bordering  upon  streets,  have,  as  an 
incident  to  their  ownership  of  such  property,  a  right  of  access  by  way  of  the 
streets,  which  can  not  be  taken  away  or  materially  impaired  by  the  city  with- 
out incurring  legal  liability  to  the  extent  of  the  damages  thereby  occasioned, 
and  to  this  extent  it  may  be  said  there  is  a  special  trust  in  favor  of  adjoining 
property  holders.  But  in  no  other  respect  do  such  owners  or  citizens  of  the 
municipality  have  a  right  in  the  streets  other  or  different  from  that  of  the 
public  generally. 

2.  Same — breach  of  trust — increasing  burdens — rights  of  individuals. 
Property  holders  in  a  city  have  an  equitable  right  to  have  enjoined  any  breach 
of  trust  intended  by  the  municipality,  by  which  their  burdens  of  taxes  or 
special  assessments  for  the  opening,  repairing  or  improving  of  streets,  etc., 
will  be  materially  increased. 

3.  Same — vacating  a  street — rights  of  more  remote  property  owners  to 
prevent  the  same — and  as  to  the  grounds  thereof.     The  owner  of  a  lot  and 
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buildings  thereon  can  not  maintain  a  bill  to  enjoin  the  city  and  its  authorities 
from  vacating  a  part  of  a  street  in  the  city,  some  three  and  a  half  blocks  dis- 
tant from  his  property,  where  it  does  not  appear  that  he  will  suffer  some 
special  injury  different  from  that  of  the  public  generally,  though  in  a  greater 
degree,  and  where  the  burdens  of  taxation  are  not  thereby  increased,  and  his 
property  will  not  sustain  any  physical  injury  in  consequence  of  the  vacation. 
And  the  fact  that  in  consequence  of  such  vacation  a  corporation  will  change 
its  place  of  business,  thereby  diminishing  the  complainant's  tenants,  will  not 
authorize  such  a  bill. 

4.  The  fact  that  property  owners  upon  a  street  have  been  specially  assessed 
as  benefited  by  the  opening  of  a  part  of  the  street  some  blocks  off,  and  have 
paid  such  assessments,  does  not  give  them  any  special  property  in  such  street 
any  more  than  to  any  other  tax-payer,  and  gives  them  no  equitable  ground  to 
enjoin  the  vacation  of  such  part  of  the  street. 

5.  Actions — remedies — fights  of  individuals  as  to  an  obstruction  of 
common  right,  or  breach  of  public  trust.  For  any  act  obstructing  a  public 
and  common  right,  no  private  action  will  lie  for  damages  of  the  same  kind  as 
those  sustained  by  the  general  public,  although  in  a  much  greater  degree  than 
any  other  person,  but  an  action  will  lie  for  peculiar  damages  of  a  different 
kind,  though  even  in  the  smallest  degree. 

6.  A  private  individual  can  not  maintain  a  bill  to  enjoin  a  breach  of  public 
trust  (in  the  absence  of  statutory  authority)  without  showing  that  he  will  be 
specially  injured. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  William  H.  Barnum,  Judge,  presiding. 

The  Union  Building  Association  filed  a  bill  in  the  circuit 
court  of  Cook  county,  against  the  city  of  Chicago,  alleging 
therein  that  complainant  was  a  property  owner  and  tax-payer 
of  the  city  of  Chicago,  and  the  owner  of  a  building  on  the 
south-west  corner  of  Washington  and  La  Salle  streets,  front- 
ing on  La  Salle  street  100  feet;  that  there  was  located  on 
the  south-east  corner  of  Washington  and  La  Salle  streets  a 
building,  called  the  Chamber  of  Commerce,  occupied  by  the 
Board  of  Trade  of  the  city  of  Chicago,  where  its  business 
was  transacted ;  that  because  of  said  location,  the  members 
of  said  Board  of  Trade  have  their  business  offices  in  the 
immediate   vicinity;    that   because   of  the  location   of    said 
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board  at  that  place,  the  complainant  had  built  a  more 
expensive  building  in  1872  and  1873. 

The  bill  further  states,  that  about  the  1st  of  January, 
18S1,  divers  persons,  some  connected  with  the  city  council 
or  city  government,  commenced  to  agitate  the  removal  of  the 
Board  of  Trade  to  a  certain  piece  of  ground,  bounded  on  the 
south  by  Van  Buren  street,  on  the  east  by  Pacific  avenue,  on 
the  north  by  Jackson  street,  and  on  the  west  by  Sherman 
street,  which  would  occupy  the  southern  end  of  La  Salle 
street,  lying  between  Van  Buren  and  Jackson  streets,  and  that 
the  city  of  Chicago  was  taking  a  direct  part  in  aiding  said 
removal,  and  that  the  board  is  unwilling  to  remove  unless 
that  part  of  La  Salle  street  can  be  vacated ;  that  a  petition 
has  been  presented  for  such  vacation  to  the  council,  which 
was  referred  to  the  committee  on  streets  and  alleys,  and  a 
report  thereon  made,  and  as  a  part  of  said  report  an  ordi- 
nance vacating  said  street  was  recommended.  On  the  23d 
day  of  June,  1881,  said  ordinance  was  passed  by  a  vote  of 
29  yeas  to  6  nays.  The  ordinance  is  set  out  in  the  bill,  and 
has  been  approved  by  the  mayor. 

The  complainants  aver  that  if  the  street  shall  be  vacated 
they  will  suffer  great  damage  to  their  property,  which  they 
are  unable  to  establish  with  accuracy,  and  that  all  the  prop- 
erty owners  upon  La  Salle  street,  and  other  streets  in  the 
vicinity  of  the  Chamber  of  Commerce  building,  will  also  be 
damaged  to  a  great  extent,  which  will  entail  a  liability  on 
the  city  of  Chicago  in  excess  of  the  limitation  established  by 
the  constitution.  The  bill  avers  that  there  is  no  provision  at 
law  by  which  the  damage  can  be  ascertained,  or  determine 
what  persons  or  property  may  be  damaged  by  reason  of  the' 
proposed  vacation.  The  bill  avers  that  unless  the  city  of 
Chicago  is  restrained  it  will  tear  up  the  bed  of  that  part  of 
La  Salle  street  so  attempted  to  be  vacated,  and  cause  it  to 
become  impassable  as  a  thoroughfare,  and  that  the  com- 
plainant will  be  prejudiced  if  an  injunction  is   not  issued 
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immediately  and  without  notice.  The  bill  prays  for  an 
injunction  against  the  city  of  Chicago,  restraining  it  from 
proceeding  to  execute  its  orders  for  the  vacation  of  that  part 
of  La  Salle  street  between  Jackson  and  Van  Buren  streets. 
A  temporary  writ  was  ordered  and  served  upon  the  city. 

The  answer  of  the  city  of  Chicago  to  the  bill  admits-  that 
the  complainant  is  the  owner  of  property ;  that  the  Chamber 
of  Commerce  is  situated  as  in  the  bill  described,  and  occupied 
by  the  Board  of  Trade ;  that  many  of  the  members  of  the 
board  have  offices  in  the  vicinity  of  the  said  Chamber  of 
Commerce  ;  that  persons  about  January  1,  1881,  agitated  the 
subject  of  the  removal  of  the  Board  of  Trade,  as  alleged  in 
the  bill,  but  neither  admits  nor  denies  that  any  persons 
connected  with  the  city  government  participated  in  such 
agitation. 

The  answer  avers  that  the  Board  of  Trade  would  be 
removed  whether  La  Salle  street  is  vacated  or  not,  and  claims 
that  all  such  matters  are  immaterial.  The  defendant  admits 
that  petitions  were  presented  to  the  city  council  praying  the 
vacation  of  La  Salle  street  between  Jackson  and  Van  Buren 
streets,  and  attaches  copies  thereof  as  exhibits ;  that  the 
petitions  were  referred  to  the  committee  on  streets  and  alleys, 
and  an  ordinance  reported  on  the  23d  day  of  June,  1881, 
which  was  passed,  as  alleged  in  the  bill. 

The  answer  denies  that  there  was  any  arrangement  or 
agreement  between  the  city  or  any  of  its  officers  with  refer- 
ence to  the  vacation  of  said  street,  or  the  removal  of  the 
Board  of  Trade.  The  answer  sets  out  the  location,  and 
length  of  La  Salle  street  to  be  3700  feet,  and  gives  a  diagram 
of  the  premises  where  the  vacation  was  made,  and  shows 
that  Pacific  avenue  and  Sherman  street,  parallel  with  the 
vacated  part  of  La  Salle  street,  were  widened  by  dedication, 
as  a  condition  to  the  vacation. 

The  answer  further  avers  that  all  of  the  owners  of  property 
abutting  on  the  vacated  part  released  to  the  city  all  claims 
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and  demands  for  any  injury  caused  thereby,  and  dedicated 
the  ground  necessary  for  the  widening  of  the  parallel  streets. 
Defendant  also  sets  forth  the  petitions  of  persons  owning 
property  on  La  Salle  street  for  more  than  half  its  distance 
from  the  vacated  part. 

The  answer  further  shows  that  the  vacated  part  of  La  Salle 
street  was  obtained  by  condemnation  proceedings  in  the  year 
1866,  under  the  charter  of  the  city,  and  avers  that  it  is  not 
liable  for  damages  to  the  complainant  or  any  other  owner  of 
property  in  the  vicinity  of  the  Chamber  of  Commerce,  and  if 
it  is  so  liable  there  is  ample  remedy  at  law.  The  answer 
states  that  the  complainant's  building  is  1780  feet  from  the 
vacated  part  of  La  Salle  street. 

The  answer  sets  up  that  the  city  was  reorganized  under 
the  act  of  1872,  and  that  by  one  of  the  provisions  of  said 
act  the  city  council  was  authorized  to  vacate  streets,  and 
the  defendant  denies  that  it  intended  to  tear  up  the  bed  of 
any  portion  of  La  Salle  street,  or  to  interfere  with  the  same 
in  any  manner  whatever,  but  avers,  on  the  contrary,  that  on 
the  passage  of  said  vacation  ordinance  the  premises  were 
abandoned  by  the  city,  and  defendant  ceased  to  have  any 
control  over  the  same. 

The  following  map  shows  the  part  of  La  Salle  street  to  be 
vacated : 
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On  the  3d  clay  of  December,  1881,  an  amended  and  sup- 
plemental bill  was  filed  making  the  Board  of  Trade  of  the 
city  of  Chicago,  and  John  B.  Bensley,  parties  defendant,  as 
well  as  the  city  of  Chicago.  On  the  same  day  the  Board  of 
Trade  of  the  city  of  Chicago  filed  its  separate  answer  to  the 
amended  and  supplemental  bill.  On  the  same  clay  John  B. 
Bensley  filed  an  answer,  adopting  that  of  the  Board  of  Trade. 
Beplications  were  filed  to  the  answers.  On  the  same  day  a 
pro  forma  decree  was  rendered,  granting  the  relief  prayed 
for  by  the  complainant,  and  declaring  the  ordinance  of  vaca- 
tion illegal  and  void,  and  from  this  decree  an  appeal  was 
prayed  to  the  Appellate  Court. 

In  the  Appellate  Court,  on  the  filing  of  the  record  on  the 
14th  clay  of  December,  1881,  the  decree  of  the  circuit  court 
was,  pro  forma,  affirmed,  and  an  appeal  taken  to  this  court. 
The  appellants  now  assign  as  error  the  decision  of  the  Appel- 
late Court  in  affirming  the  decree  of  the  circuit  court. 

Mr.  Feancis  Adams,  for  the  City  of  Chicago : 

The  city  of  Chicago  has  the  power,  by  its  charter,  to  vacate 
streets  by  ordinance  passed  by  a  majority  of  three-fourths  of 
all  the  aldermen  authorized  by  law  to  be  elected,  the  vote  to 
be  taken  by  ayes  and  nays,  and  entered  on  the  record  of  the 
council.  Bev.  Stat.  ch.  24,  art.  5,  sec.  1,  sub-sees.  7,  96 ; 
id.  ch.  145,  sec.  1. 

The  motives  which  influenced  the  city  council  to  pass  the 
ordinance  can  not  be  inquired  into.  Fletcher  v.  Peck,  6 
Cranch,  129;  Cooley's  Const.  Lim.  186,  208,  note  3;  Dillon 
on  Municipal  Corp.  (3d  eel.)  313;  New  York  and  Harlem 
R.  R.  Co.  v.  Mayor  of  New  York,  1  Hilton,  588  ;  Buell  v.  Ball, 
20  Iowa,  292  ;  Borough  of  Freeport  v.  Marks,  59  Pa.  St.  253  ; 
Jones  v.  Loving,  55  Miss.  109 ;  Paine  v.  Boston,  124  Mass. 
190. 

The  power  to  vacate  a  street  is  a  discretionary  power,  to 
be  exercised  or  not,  as  the  public  good  may  require,  and  the 
25—102  III. 
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city  council  is  necessarily  the  sole  judge  of  the  necessity  for, 
and  the  expediency  of,  the  exercise  of  the  power.  Dillon  on 
Municipal  Corp.  (3d  ed.)  945,  old  ed.  753,  sec.  94;  Goodrich 
v.  Chicago,  20  111.  445  ;  City  of  Joliet  v.  Verley,  35  id.  63 ; 
Brush  v.  Village  of  Carbondale,  78  id.  77 ;  Spiegel  et  al.  v. 
Gausberg  et  al.  44  Ind.  418  ;  Gray  v.  Iowa  Land  Co.  26 -Iowa, 
387;  Gazler  v.  Corporation  of  Georgetown,  6  Wheat.  593; 
Utica  Ins.  Co.  v.  Lynch  et  al.  3  Paige,  212;  Sugar  Refining 
Co.  v.  Mayor  of  Jersey  City,  11  C.  E.  Green,  250 ;  Des- 
Moines  Gas  Co.  v.  City  of  DesMoines,  44  Iowa,  505 ;  Wells  v. 
Mayor  of  Atlanta,  46  Ga.  67 ;  Danielly  v.  Cabaniss  et  al.  52 
id.  213;  Baker  v.  City  of  Boston,  12  Pick.  192. 

Merely  consequential  damage  by  reason  of  a  public  im- 
provement, where  no  property  is  taken,  is  not  within  the 
meaning  of  either  section  13  of  the  Bill  of  Eights,  or  the 
Eminent  Domain  law.  Stetson  v.  Chicago  and  Evanston  R.  R. 
Co.  75  111.  75 ;  Patterson  v.  Chicago,  Danville  and  Vincennes 
R.  R.  Co.  id.  588  ;  Peoria  and  Rock  Island  R.  R.  Co.  v.  Schertz, 
84  id.  135  ;  Truesdale  v.  Peoria  Grape  Sugar  Co.  101  id.  561 ; 
Fearing  et  al.  v.  Irwin  et  al.  -55  N.  Y.  490 ;  Sugar  Refining  Co. 
v.  Mayor  of  Jersey  City,  11  C.  E.  Green,  250. 

Appellee  has  not  shown  sufficient  interest  to  entitle  it  to 
the  relief  sought  by  the  bill. 

Mr.  C.  Beckwith,  for  the  appellant  John  B.  Bensley : 
An  interference  with  a  right  enjoyed  simply  and  solely  as 
one  of  the  public,  is  not  actionable,  except  when  such  inter- 
ference deprives  an  individual  of  some  private  right  different 
in  kind  from  the  one  enjoyed  by  the  rest  of  the  world.  Cale- 
donia By.  Co.  v.  Ogilvy,  2  McQueen's  Sc.  App.  229 ;  Ricket  v. 
Metropolitan  Ry.  Co.  L.  B.  2  H.  L.  175;  Duke  of  Buccleagh 
v.  Board  of  Works,  L.  B.  5.  H.  L.  418;  Board  of  Works  v. 
McCarthy,  L.  B.  7  H.  L.  252;  Attorney  General  v.  Conserva- 
tors of  River  Thames,  1  H.  &  M.  1 ;  Lyon  v.  Fishmonger's  Co. 
L.  K.  1  App.  Cases,  662;  Mayor  v.  Drummond,  id.  384;  Bell 
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v.  Quebec,  L.  B.  5  App.  Cases,  100 ;  Rhodes  v.  Airdale  Comm. 
L.  R.  1  C.  P.  D.  402;  Hopkins  v.  Railroad  Co.  L.  E.  22  B. 
D.  224. 

The  power  of  the  city  council  to  vacate  streets  is  not 
dependent  on  or  restricted  by  the  mode  in  which  they  were 
laid  out.  The  payment  of  an  assessment  for  benefits  occa- 
sioned by  the  opening  of  a  street,  does  not  create  a  contract 
on  the  part  of  the  city  never  to  vacate  the  same,  nor  to 
restrict  the  power  so  to  do. 

A  court  of  equity  will  not  exercise  its  powers  simply  to 
remove  an  obstruction  in  a  public  highway,  upon  the  com- 
plaint of  an  individual  who  has'  no  interest  in  its  removal 
differing  in  kind  from  the  rest  of  the  public. 

Mr.  A.  McCoy,  also  for  the  appellant  Bensley : 

The  city  council,  in  passing  this  ordinance,  acted  in  the 
capacity  of  a  legislative  body,  and  the  ordinance,  when 
passed,  had  the  force  and  effect  of  a  law  enacted  by  the 
legislature  of  the  State.  Mason  et  al.  v.  City  of  Shawneetoivn, 
77  111.  537;  People  v.  Reynolds,  4z  Gilm.  13;  Tugman  v. 
Chicago,  78  111.  410. 

The  intention  and.  policy  of  a  legislative  body  in  enacting 
a  law  can  only  be  determined  from  the  act  itself.  No  issue 
can  be  formed  to  make  this  inquiry  from  parol  or  extrinsic 
facts.  Wright  v.  Deefrees,  8  Ind.  298 ;  McCulloch  v.  State, 
11  id.  431. 

That  the  courts  have  nothing  to  do  with  the  propriety  or 
expediency  of  a  statute  or  ordinance,  see  Sherlock  v.  Village 
of  Winnetka,  59  111.  398 ;  Burr  v.  City  of  Carbondale,  76  id. 
461 ;  Hensley  Township  v.  People  ex  rel.  84  id.  550  ;  Spiegel  v. 
Gausberg,  4:4:  Ind.  492  ;  State  v.  Higgins,  47  id.  589  ;  Sedgwick 
on  Stat,  and  Const.  Law,  208,  209. 

Mr.  W.  C.  Goudy,  for  the  appellant  the  Board  of  Trade : 
Of  the  necessity  or  expediency  of  exercising  a  power  con- 
ferred upon  municipal  authorities  which  involves  a  discretion, 
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the  opinion  and  judgment  of  such  authorities  is  conclusive 
upon  the  courts.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co. 
v.  Lake,  71  111.  330 ;  Dillon  on  Municipal  Corp.  sec.  465 ; 
Curry  v.  Mt.  Sterling,  15  111.  320;  Dunlap  v.  Mt.  Sterling,  14 
id.  251;  Dunham  v.  Hyde  Park,  75  id.  377;  Brushy.  Carbon- 
dale,  78  id.  77 ;  AT.  Y.  and  N.  H.  R.  R.  Co.  v.  Mayor,  1 
Hilton,  563  ;  High  on  Injunctions,  sees.  1270,  1271 ;  Burr  v. 
Carbondale,  76  111.  455  ;  Parks  v.  Boston,  8  Pick.  218 ;  Crockett 
v.  Boston,  5  Cush.  182. 

The  property  of  the  Union  Building  Association  was  not 
damaged  by  the  vacation,  within  any  rule  of  law,  so  as  to 
enable  the  owners  to  maintain  a  suit,  either  at  law  or  in 
equity. 

To  entitle  the  complainant  to  a  legal  remedy,  it  was  re- 
quired to  prove — 

First — That  it  had  suffered  an  injury  for  which  it  could 
recover  damages,  if  it  were  deprived  of  the  vacated  part  of 
La  Salle  street  without  legislative  authority. 

Second — That  it  owned  property,  or  a  right  appurtenant  to 
its  property  necessary  to  its  proper  enjoyment,  which  will  be. 
damaged  by  the  vacation. 

Third — That  the  right  affected  is  not  a  public  one,  or  one 
enjoyed  in  common  with  the  public. 

Fourth — That  the  effect  of  the  vacation  is  such  as  to 
decrease,  substantially,  the  value  of  its  property  at  the  corner 
of  La  Salle  and  Washington  streets.  Smith  v.  Boston,  7 
Cush.  254 ;  Castle  v.  Berkshire,  11  Gray,  26 ;  Brightman 
v.  Fairhaven,  7  id.  271;  Paul  v.  Carver,  24  Pa.  St.  207; 
Brady  v.  Shinkle,  40  Iowa,  576 ;  Barr  v.  Oskaloosa,  45  id. 
275;  Ellsworth  v,  Chicasaw  Co.  40  id.  571;  .Shaubertv.  Rail- 
road Co.  21  Minn.  502 ;  Wilder  v.  De  Core,  21  id.  11 ;  Pollack 
v.  Orphan  Asylum,  48  Cal.  490 ;  Schulte  v.  U.  P.  T.  Co.  50 
Cal.  892 ;  Fearing  v.  Irwin,  55  N.  Y.  486  ;  Coster  v.  Mayor, 
43  id.  339 ;  Sargent  v.  Railroad  Co.  1  Handy,  52 ;  Lansing  v. 
Smith,  8  Cow.  146 ;  People  v.  Supervisors,  20  Mich.  95 ;  Riggs 
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v.  Detroit,  27  id.  202 ;  Hinchman  v.  Detroit,  9  id.  103  ;  Tran- 
sylvania University  v.  Lexington,  3  B.  Mon.  27;  Higbee  v. 
Railroad  Co.  19  N.  J.  Eq.  276;  Bailey  v.  Railroad  Co.  4 
How.  3S9  ;  Kittle  v.  Fremont,  1  Neb.  329  ;  Haynes  v.  Thomas, 
7  Ind.  38 ;  Venard  v.  Cross,  8  Kan.  248 ;  C.  B.  U.  P.  R.  R. 
Co.  v.  Twine,  23  id.  585 ;  Railroad  Co.  v.  Combs,  10  Bush, 
3S2. 

Mr.  F.  H.  Kales,  and  Mr.  M.  W.  Fuller,  for  the  appellee : 

Upon  the  evidence  in  this  case  the  ordinance  is  merely 
part  of  a  contract  made  to  promote  a  private  object,  and  as 
such  it  is  unauthorized  and  void. 

The  distinction  between  public  and  private  acts,  and  the 
jurisdiction  of  the  court  to  inquire  into  the  objects  and  pur- 
poses of  the  latter,  is  well  settled.  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  600 ;  Edwards  v.  Pope,  3  Scam.  465 ; 
1  Blackstone's  Com.  181. 

No  power  of  sale  or  exchange  of  streets  can  be  found  in 
the  charter,  whether  to  accomplish  a  public  or  private  object, 
and  the  law  forbids  the  employment  of  the  forms  of  legisla- 
tion to  advance  a  merely  private  enterprise.  Loan  Associa- 
tion v.  Topeka,  20  Wall.  655 ;  Commercial  Bank  v.  City  of 
Tola,  2  Dill.  353;  Allen  v.  Joy,  60  Maine,  124;  Lowell  v. 
Boston,  111  Mass.  454;   1  Dillon  on  Mun.  Corp.  sec.  381. 

The  principle  is  well  established  that  powers  conferred 
upon  public  officers  in  relation  to  corporate  property,  are 
trusts,  and  that  they  hold  the  public  property  in  trust,  and 
equity  has  jurisdiction  to  prevent  a  breach  or  abuse  of  such 
trusts.  Jackson  v.  Norris,  72  111.  366 ;  Schofield  v.  Eighth 
School  District,  27  Conn.  499 ;  Lewis  v.  City  of  Providence, 
10  B.  I.  100. 

This  jurisdiction  has  been  exercised  by  courts  of  equity,  to 
see  that  trusts  and  public  duties  have  been  observed,  and  to 
prevent  acts  in  violation  of  such  duties,  in  the  following 
cases:    Cotton  v.  Hanchett,  13  111.  615;  Perry  v.  Kinnear,  42 
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id.  160;  Prettyman  v.  Supervisors,  etc.  19  id.  406;  Campbell  v. 
Paris  and  Decatur  II.  R.  Co.  71  id.  612 ;  Cliestnutwood  v. 
Hood,  68  id.  132 ;  Devine  v.  County  Comrs.  84  id.  590 ;  Mayor 
of  Springfield  v.  Edwards,  id.  626  ;  Leitch  v.  Wentworth,  71  id. 
146 ;  Shaio  v.  Hill,  67  id.  455 ;  Schofield  v.  Eighth  School  Dis- 
trict, 27  Conn.  499;  Hard  v.  Walters,  48  Ind.  148;  Mclntyre 
v.  Perkins,  9  Phila.  484;  Comrs.  v.  Templeton,  51  Ind.  256; 
Lovell  v.  Philadelphia,  4  Brews.  133. 

It  is  well  settled  that  the  city  authorities  hold  the  streets 
in  trust  for  the  benefit  of  all  the  corporators.  Hence,  in  case 
of  a  violation  of  such  trust  by  an  excess  or  abuse  of  power,  or 
by  acts  of  bad  faith  by  public  officers,  which  would  result  in 
injury,  courts  of  equity  will  interpose,  and  will  not  pause 
to  inquire,  in  cases  of  breaches  of  trust,  whether  the  injury 
is  irreparable.  Carter  v.  City  of  Chicago,  57  111.  2S3 ;  City 
of  Chicago  v.  Wright,  69  id.  318 ;  Dunham  v.  Hyde  Park,  75 
id.  371 ;  Brush  v.  Carbondale,  78  id.  74 ;  State  v.  Cincinnati 
Gas  Light  Co.  18  Ohio  St.  262;  Lutterloh  v.  Mayor,  15  Fla. 
306;  Methodist  Church  v.  Hohoken,  33  N.  J.  L.  13. 

So,  where  grounds  are  dedicated  to  public  use,  the  city 
holds  them  only  for  the  purposes  for  which  they  were  dedi- 
cated, and  can  not  alienate  or  divert  them  to  other  uses,  and 
if  this  is  attempted  an  injunction  lies  to  prevent  it.  Kreigh 
v.  Chicago,  86  111.  410 ;  City  of  Alton  v.  Transportation  Co. 
12  id.  60;  City  of  Quincy  v.  Jones,  76  id.  231;  Jacksonville 
v.  Jacksonville  Ily.  Co.  67  id.  540 ;  State  v.  Mayor,  15  Fla. 
52 ;  City  of  Peoria  v.  Johnston,  56  111.  52 ;  Carter  v.  Chicago, 
57  111.  288;  Sherlock  v.  Village  of  Winnetka,  59  id.  398;  Mil- 
ium v.  Sharp,  15  Barb.  194;  Davis  v.  Mayor,  1  Duer,  494. 

Complainant's  interest  as  a  corporator  and  tax-payer  is 
sufficient  to  sustain  its  bill  on  behalf  of  itself  and  all  other 
corporators  and  tax-payers.  City  of  Springfield  v.  Edwards, 
84  111.  631 ;  Devine  v.  Board  of  Comrs.  id.  590 ;  Cotton  v. 
Hanchctt,  13  id.  616  ;  Percy  v.  Kinnear,  42  id.  160  ;  Sherlock 
v.  Winnetka,  59  id.  389 ;   Cliestnutwood  v.  Hood,  QS  id.  132 ; 
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Campbell  Y.^Paris  and  Decatur  R.  R.  Co.  71  id.  612;  Pretty- 
man  v.  Tazewell  County,  19  id.  406 ;  New  London  v.  Brainard, 
22  Conn.  552;  Mayor  v.  Gill,  31  Md.  375;  Newmeyer  v.  Mo. 
and  Miss.  R.  R.  Co.  52  Mo.  81 ;  Merrell  v.  Plainjield,  15  N.  H. 
126;  Page  Y.Allen,  58  Pa.  St.  338;  Hard  v.  Walters,  14 
Ind.  148. 

Complainant  has  an  individual  interest  distinct  from  that 
which  belongs  to  every  citizen,  sufficient  to  give  it  a  standing 
in  a  court  of  equity.  Its  lot  contributed  to  the  costs  and 
expenses  of  extending  and  opening  La  Salle  street,  in  special 
assessments  made  for  benefits  received.  Complainant,  as  an 
original  promoter  of  the  extension  of  this  street,  and  as  a 
party  who  contributed  thereto  on  a  basis  of  benefits,  has  a 
special  interest  in  this  street,  in  its  whole  extent,  over  and 
above  the  public  not  similarly  situated. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

We  are  of  opinion  that  appellee  has  shown  no  such  special 
or  peculiar  injury  to  its  property  as  entitles  it  to  an  injunc- 
tion, even  if  it  be  conceded  that  the  proposed  vacation  and 
closing  up  of  a  part  of  La  Salle  street  is  illegal. 

Appellee's  building  and  lot  are  some  three  and  a  half  blocks 
distant  from  the  part  of  La  Salle  street  proposed  to  be  vacated 
and  closed  up.  It  is  not,  nor  could  it  reasonably  be,  claimed 
that  the  closing  up  of  this  portion  of  the  street  in  any  degree 
interferes  with  access  to  appellee's  lot,  or  with  its  use  and 
enjoyment.  The  streets  adjacent  to  it  all  remain  in  the  same 
condition  as  to  width,  character  of  improvements,  etc.,  that 
they  were  in  before,  and  it  is  not  pointed  out  how  appellee 
will  be  otherwise  specially  or  peculiarly  injured  by  the  pro- 
posed closing  up  of  the  portion  of  the  street  in  question. 
The  removal  of  the  place  of  business  of  the  Board  of  Trade 
will,  doubtless,  diminish  the  number  of  those  desiring  to 
become  tenants  of  appellee ;  but  it  is  not  insisted  that  appel- 
lee has  any  legal  right  to  control  the  movements  or  location 
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of  that  corporation.  Its  dissolution,  or  removal  for  a  like  or 
greater  distance  to  any  other  locality,  would  in  all  probability 
have  the  same  effect  in  diminishing  the  number  of  those 
desiring  to  become  appellee's  tenants. 

It  has  never  been  claimed  that  adjacent  property  holders 
have  a  right  to  insist  that  corporations  or  individuals  .shall 
continue  to  do  a  particular  business  at  a  given  locality,  in 
order  that  such  adjacent  property  holders  may  continue  to 
enjoy  the  incidental  benefits  resulting  from  such  business, 
and  to  so  hold  would  be  an  end  to  all  improvement. 

All  persons  having  to  pass  from  appellee's  property  to  Van 
Buren  street,  or  to  the  depot  of  the  Chicago,  Bock  Island 
and  Pacific,  and  Lake  Shore  and  Michigan  Southern  rail- 
roads, will,  if  the  proposed  vacation  be  effected,  have  to  go  a 
little  farther  than  they  otherwise  would,  and  this  will  be,  so 
far  as  concerns  appellee,  the  only  proximate  effect  of  an 
illegal  permanent  obstruction  placed  in  the  part  of  La  Salle 
street  proposed  to  be  vacated.  Precisely  the  same  injury 
will  result  to  every  one,  wherever  located,  having  to  pass 
that  route.  They  may,  to  accomplish  their  journey,  have  to 
make  an  additional  turn,  and  travel  a  little  farther.  Is  this 
such  an  injury  as  authorizes  a  private  party  (one  who  has  no 
authority,  by  statute  or  otherwise,  to  represent  the  public,)  to 
have  the  aid  of  a  court  of  equity? 

In  McDonald  y.  English,  85  111.  236,  we  said  :  "We  regard 
the  rule  as  well  settled,  that  for  any  obstruction  to  streets 
not  resulting  in  injury  to  the  individual,  the  public  only  can 
complain.  Where,  however,  the  obstruction  is  such  that  a 
public  prosecution  is  authorized,  and,  at  the  same  time,  an 
individual  has  been  specially  injured  thereby,  as  well  as 
where  the  act  has  been  private  and  an  offence  against  the 
individual  solely,  he  may  maintain  an  action  and  recover  for 
his  special  injury ;  but  in  such  case  the  special  injury  is  the 
gist  of  the  action,  and  unless  it  is  alleged  and  proved,  there 
can  be  no  recovery. " 
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In  the  American  Law  Eegister  for  October,  1880,  one 
of  the  learned  editors  of  that  periodical,  Mr.  Edmund  H. 
Bennett,  in  a  note  to  Fritz  v.  Hobson,  after  a  very  elaborate 
review  of  the  principal  cases  bearing  upon  the  question  now 
before  us,  comes,  as  we  think  very  correctly,  to  the  conclu- 
sion :  "First,  for  any  act  obstructing  a  public  and  common 
right,  no  private  action  will  lie  for  damages  of  the  same  kind 
as  those  sustained  by  the  general  public,  although  in  a  much 
greater  degree  than  any  other  person ;  second,  an  action  will 
lie  for  peculiar  damages  of  a  different  kind,  though  even  in 
the  smallest  degree ;  third,  the  damages,  if  really  peculiar, 
need  not  always  be  direct  and  immediate,  like  the  loss  of  a 
horse,  but  may  be  as  remote  and  consequential  as  in  other 
cases  of  tort ;  fourth,  the  fact  that  many  others  sustain  an 
injury  of  exactly  like  kind,  is  not  a  bar  to  individual  actions 
of  many  cases  of  a  public  nuisance." 

The  present  case,  it  will  be  apparent  from  what  we  have 
already  said,  falls  within  the  first  of  these  conclusions.  The 
damages  sustained  are  of  the  same  kind  as  those  sustained 
by  the  general  public,  differing,  if  at  all,  only  in  degree,  and 
this  will  be  found  to  be  amply  sustained  by  the  following 
cases  cited  by  counsel  for  appellants :  Smith  v.  Boston,  7 
Cush.  254;  Castle  v.  Berkshire,  11  Gray,  26;  Brig hi man  v. 
Fairhaven,  7  id.  271 ;  Paid  v.  Carver,  24  Pa.  St.  207 ;  Brady 
v.  Shinkle,  40  Iowa,  576 ;  Barr  v.  Oskaloosa,  45  id.  275 ; 
Ellsworth  v.  Chickasaw  Co.  40  id.  571 ;  Shaubert  v.  Railroad 
Co.  21  Minn.  502 ;  Wilder  v.  Be  Core,  26  id.  11 ;  Pollak  v. 
Orphan  Asylum,  48  Cal.  490 ;  Fearing  v.  Irwin,  55  N.  Y. 
486;  Jackson  v.  Jackson,  16  Ohio  St.  163;  People  v.  Super- 
visors, 20  Mich.  95 ;  Biggs  v.  Detroit,  27  id.  262 ;  Hinchman 
v.  Detroit,  9  id.  103 ;  Transylvania  University  v.  Lexington,  3 
B.  Mon.  27;  Higbee  v.  Railroad  Co.  19  N.  J.  Eq.  276;  Coster 
v.  Mayor,  43  N.  Y.  399;  Bailey  v.  Railroad  Co.  4  Harr.  389; 
Delaware  and  Maryland  R.  R.  Co.  v.  Stump,  8  Gill  &  Johns. 
479;  Kittle  v.  Fremont,  1   Neb.  329;  Sargent  v.  Railroad  Co. 


394:  City  of  Chicago  v.  Union  Building  Ass'n.      [March 

Opinion  of  the  Court. 

1  Handy,  52 ;  Haynes  v.  Thomas,  7  Ind.  38 ;  Venard  v. 
Cross,  8  Kan.  248 ;  Railroad  Co.  v.  Combs,  10  Bush,  382 ; 
C.  B.  and  U.  P.  R.  R.  Co.  v.  Twine,  23  Kan.  585 ;  Schulte 
v.  U.  P.  T.  Co.  50  Cal.  592;  Lansing  v.  Smith,  8  Cow. 
146. 

It  has  been  supposed,  in  argument,  that  our  constitution, 
in  providing  that  "property  shall  not  be  damaged  for  public 
use  without  due  compensation,"  necessarily  modifies  the 
doctrine  of  these  cases,  to  some  extent.  So  far  as  affects  the 
present  question,  we  are  of  opinion  this  supposition  is  not 
well  founded.  In  the  recent  case  of  Rigney  v.  The  City  of 
Chicago,  (ante,  p.  64,)  we  had  occasion  to  consider  the  effect 
of  this  provision  of  the  constitution,  in  a  case  in  which 
access  to  property  on  one  side  and  from  one  street  was  cut 
off,  and  we  there,  among  other  things,  said:  "There  are 
certain  injuries  which  are  necessarily  incident  to  the  owner- 
ship of  property  in  towns  or  cities,  which  directly  impair  the 
value  of  private  property,  for  which  the  law  does  not  and 
never  has  afforded  any  relief.  For  instance,  the  building  of 
a  jail,  police  station,  or  the  like,  will  generally  cause  a  direct 
depreciation  in  the  value  of  neighboring  property,  yet  that  is 
clearly  a  case  of  damnum- absque  injuria.  So  as  to  an  obstruc- 
tion in  a  public  street — if  it  does  not  practically  affect  the  use 
or  enjoyment  of  neighboring  property,  and  thereby  impair  its 
value,  no  action  will  lie.  In  all  cases,  to  warrant  a  recovery, 
it  must  appear  there  has  been  some  direct  physical  disturb- 
ance of  a  right,  either  public  or  private,  which  the  plaintiff 
enjoys  in  connection  with  his  property,  and  which  gives  to  it 
an  additional  value ;  and  that  by  reason  of  such  disturbance 
he  has  sustained  a  special  damage  with  respect  to  his  prop- 
erty, in  excess  of  that  sustained  by  the  public  generally.  In 
the  absence  of  any  statutory  or  constitutional  provisions  on 
the  subject,  the  common  law  afforded  redress  in  all  such 
cases,  and  we  have  no  doubt  it  was  the  intention  of  the 
framers  of  the  present  constitution  to  require  compensation 


1882.]       City  of  Chicago  v.  Union  Building  Ass'n.  395 

Opinion  of  the  Court. 

to  be  made  in  all  cases  where,  but  for  some  legislative  enact- 
ment, an  action  would  lie  by  the  common  law. 

"The  English  courts,  in  construing  certain  statutes  provid- 
ing compensation  for  injuries  occasioned  by  public  improve- 
ments, in  which  the  language  is  substantially  the  same  as 
that  in  our  present  constitution,  after  a  most  thorough  con- 
sideration of  the  question,  lay  down  substantially  the  same 
rule  here  announced.  Chamberlain  v.  West  End  R.  R.  Co. 
2  Best  &  Smith,  605,  110  E.  C.  L.  B.  604,  id.  617;  Beckett 
v.  Midland  Ry.  Co.  L.  B.  1  C.  P.  241 ;  on  Appeal,  3  C.  P. 
82 ;  McCarthy  v.  Metropolitan  Board  of  Works,  L.  B.  7  C.  P. 
508/' 

In  the  McCarthy  case,  thus  approvingly  referrred  to,  Lord 
Chelmsford,  in  stating  the  rule  governing,  said:  "The 
learned  counsel  for  the  respondent  proposed  the  following 
rule  as  a  guide  to  the  decision  of  each  case :  Where,  by  the 
construction  of  works  authorized  by  the  legislature,  there 
is  a  physical  interference  with  a  right,  whether  public  or 
private,  which  an  owner  of  a  house  is  entitled  by  law  to  make 
use  of  in  connection  with  the  house,  and  which  gives  it  a 
marketable  value  apart  from  any  particular  use  to  which  the 
owner  may  put  it,  if  the  house,  by  reason  of  the  works,  is 
diminished  in  value,  there  arises  a  claim  to  compensation. 
I  think  the  rule,  as  thus  stated,  may  be  accepted,  with  this 
necessary  qualification,  that  where  the  right  which  the  owner 
of  the  house  is  entitled  to  exercise,  is  one  which  he  possesses 
in  common  with  the  public,  there  must  be  something  peculiar 
to  the  right,  in  its  connection  with  the  house,  to  distinguish  it 
from  that  which  is  enjoyed  by  the  rest  of  the  world."  See  10 
Eng.  Bep.  (Moak's  notes,)  1.  See,  also,  to  like  effect,  Lyon 
v.  Fishmongers'  Co.  (1  Appeal  Cases,  662,)  17  Eng.  Bep. 
(Moak's  notes,)  51. 

Counsel  for  appellee,  however,  contend  that  the  principle 
is  well  established  that  powers  conferred  upon  public  officers 
in  relation  to  corporate  property,  are  trusts,  and  that  they 
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hold  the  public  property  in  trust,  and  that  a  court  of  chan- 
cery therefore  has  jurisdiction  to  prevent  the  common  council 
from  vacating  the  street  as  an  inducement  to  the  Board 
of  Trade  to  remove  its  place  of  business,  on  the  application 
of  any  tax-payer  of  the  city,  and  Colton  v.  Hancheit,  13  111. 
615,  Prettynian  v.  Supervisors,  etc.  19  id.  406,  Perry  v.  -Kin- 
near,  42  id.  160,  Chestnutwood  v.  Hood,  68  id.  132,  Campbell 
v.  Paris  and  Decatur  B.  B.  Co.  71  id.  612,  Shaw  v.  Hill,  67 
id.  "455,  Leitch  v.  Wentworth,  71  id.  146,  Jackson  v.  Norris, 
72  id.  366,  Devine  v.  County  Comrs.  84  id.  590,  and  Mayor  of 
Springfield  v.  Edwards,  84  id.  626,  are  cited  in  support  of 
the  proposition.  In  allof  these  cases,  except  Shaw  et  al.  v. 
Hill,  and  Jackson  ex  rel.  v.  Norris  et  al.,  relief  was  granted 
upon  the  ground  that  an  unjust  and  illegal  burden  was  being 
imposed  upon  the  tax-payer  to  the  extent  of  his  pro  rata  part 
of  the  tax  necessary  to  satisfy  the  demand,  the  collection  of 
which  was  sought  to  be  restrained,  and  so  the  complainant 
had  a  direct  personal  interest  to  be  protected. 

In  Shaw  et  al.  v.  Hill,  the  bill  was  to  enjoin  the  removal  of 
records,  pending  the  contest  of  an  election  for  the  removal  of 
a  county  seat.  It  was  held,  the  right  to  the  writ  was  an 
incident  to  the  right  to  file  a  bill  to  contest  such  election,  as 
authorized  by  section  12  of  the  "act  to  provide  for  the 
removal  of  county  seats,"  approved  March  15,  1872.  In 
Jackson  ex  rel.  v.  Norris,  it  is  only  necessary  to  say  the  bill 
was  by  the  State's  attorney,  as  the  representative  of  the 
public. 

Counsel  further  contend  that  it  is  equally  well  settled  that 
city  authorities  hold  the  streets  in  trust  for  the  benefit  of  all 
the  corporators,  and,  among  other  cases,  refer  to  Carter  v. 
Chicago,  57  111.  283;  City  of  Chicago  v.  Wright,  69  id.  318; 
Dunham  v.  The  Village  of  Hyde  Park,  75  id.  371 ;  Brush  v. 
Carbondale,  78  id.  84. 

The  general  expression,  in  these  cases,  that  the  city  holds 
the  streets  in  trust  for  the  benefit   of  all  the  corporators, 
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although  accurate  enough  in  its  application  to  the  facts  there 
involved,  is  not,  as  we  have  shown  in  Chicago  v.  Rumsey,  87 
111.  355,  and  People  ex  rel.  v.  Walsh  et  al.  96  id.  232,  strictly 
accurate.  In  the  last  named  case  we  said:  "The  city,  as 
the  agent  or  representative  of  the  public,  holds  the  fee  for 
the  use  of  the  public, — not  the  citizens  of  the  city  alone,  but 
the  entire  public, — of  which  the  legislature  is  the  representa- 
tive." 

As  held  in  Rlgney  v.  Chicago,  supra,  property  holders  bor- 
dering upon  streets  have,  as  an  incident  to  their  ownership 
of  such  property,  a  right  of  access  by  way  of  the  streets, 
which  can  not  be  taken  away  or  materially  impaired  by  the 
city  without  incurring  legal  liability  to  the  extent  of  the 
damages  thereby  occasioned,  and  to  this  extent,  perhaps,  it 
may  be  said  there  is  a  special  trust  (not  shown  in  the  present 
case  to  have  been  affected)  in  favor  of  adjoining  property 
holders.  But  in  no  other  respect  do  the  property  owners  or 
citizens  of  the  municipality  have  a  right  in  the  street  other 
or  different  than  that  of  the  public  generally. 

The  point  is  made,  however,  that  appellee's  property,  and 
other  property  in  the  vicinity,  on  La  Salle  street,  was  specially 
assessed  as  benefited  by  the  opening  of  that  part  of  La  Salle 
street  which  it  is  now  proposed  to  vacate  and  close,  and  the 
owners  were  compelled  to,  and  did,  pay  considerable  sums  of 
money  in  consequence  thereof,  wherefore  such  owners  have  a 
special  property  in  that  part  of  the  street.  The  point  is  not 
tenable.  No  case  is  referred  to  where  it  has  been  held  that 
the  payment  of  a  special  assessment  gave  the  party  paying,  a 
special  property  right  in  the  street.  If  such  a  right  were 
once  recognized,  it  is  impossible  to  perceive  why  the  princi- 
ple would  not  recognize  in  every  tax-payer  a  special  property 
in  the  streets  to  the  extent  of  the  amount  paid  for  opening  or 
improving  them,  and  thus,  in  effect,  hold  that  the  streets  are 
the  private  property  of  those  from  whom  the  money  was 
obtained  which  was  paid  out  for  their  opening  and  improve- 
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merit.  Money  raised  by  special  assessment,  as  well  as  by 
taxation,  becomes  the  property  of  the  municipality  in  trust 
for  the  use  for  which  it  is  raised,  and  all  private  ownership 
in  it  ceases  the  moment  it  goes  into  the  hands  of  the  proper 
officer.  There  is  certainly  a  strong  natural  equity  in  favor 
of  a  party  who  has  been  assessed  for  special  benefits,  that  he 
should  have  the  use  of  the  streets  for  which  he  is  thus  made 
to  pay,  but  it  has  never  been  deemed  advisable  to  invest  him, 
as  "a  means  of  protection,  with  an  equitable  ownership  in  so 
much  of  the  street. 

There  is,  nevertheless,  still  another  view  to  be  considered. 
Every  property  holder  in  the  city  owes  the  duty  of  paying 
taxes  and  special  assessments,  lawfully  imposed,  for  the  open- 
ing, repairing  and  improving  of  streets,  and  we  shall  not  at 
present,  and  for  the  purpose  of  the  argument,  question  but 
that  such  property  holders  have  an  equitable  right  to  have 
enjoined  a  breach  of  trust  intended  by  the  municipality, 
by  which  their  burdens  of  taxes,  or  special  assessments  for 
the  opening,  repairing  or  improving  of  streets,  etc.,  will  be 
materially  increased. 

The  general  doctrine,  according  to  Bispham's  Principles  of 
Equity,  (2d  ed.)  p.  512,  is:  "A  corporation  *  *  *  can 
not  be  compelled  to  perform  a  public  duty  at  the  suit  of  a 
private  individual,  without  some  special  right  or  authority." 

In  no  case  has  it  ever  been  held  that  a  private  individual 
may  maintain  a  bill  to  enjoin  a  breach  of  public  trust  (in 
the  absence  of  statutory  authority)  without  showing  that  he 
will  be  specially  injured  thereby.  See  Angell  on  Highways, 
sec.  284 ;  Bigeloiv  v.  The  Hartford  Bridge  Co.  Ik  Conn.  565  ; 
O'Brien  v.  N.  and  W.  R.  R.  Co.  17  id.  372 ;  Delaware  and 
Maryland  R.  R.  Co.  supra;  Paid  v.  Carver,  supra,-  Sargent  v. 
Railroad  Co.  supra.  Indeed,  in  a  number  of  the  States  the 
courts  have  expressly  denied  the  right  of  a  private  tax-payer 
to  have  restrained  a  threatened  illegal  municipal  act  that 
will  result  in  increased  taxation,  holding  that  the  only  remedy 
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therefor  must  be  sought  through  those  representing  the  pub- 
lic. Doolittle  v.  Supervisors  of  Broome  County,  18  N.  Y.  155; 
Roosevelt  v.  Draper,  23  id.  318;  Hale  v.  Cushman,  6  Mete. 
425;  Croft  v.  Jackson  County,  5  Kansas,  518;  ConJdin  v. 
Comrs.  13  Minn.  454;  Bogg  v.  Detroit,  5  Mich.  336;  Chaffee 
v.  Granger,  6  id.  51. 

It  is  said  by  Dillon,  in  his  work  on  Municipal  Corpora- 
tions, (1st  ed.)  sec.  730  :  "The  author  may  observe  that  there 
appears  to  be  no  difference  of  judicial  opinion  as  to  the  right 
of  the  taxable  inhabitants,  whenever  the  threatened  illegal 
corporate  act  will  increase  the  burden  of  taxation,  to  invoke 
the  aid  of  equity  to  prevent  it.  The  difference  is  as  to  the 
proper  party  plaintiff  in  a  bill  of  this  character.  If  the  ordi- 
nary principle  is  applied,  it  must  be  admitted  that  where  the 
duty  about  to  be  violated  by  the  corporation  or  its  officers  is 
public  in  its  nature,  and  affects  all  of  the  inhabitants  alike, 
one  not  suffering  any  special  injury  can  not,  in  his  own  name, 
or  by  uniting  with  others,  maintain  a  bill  to  enjoin  it.  *  *  * 
But  it  is  agreed  that  any  taxable  inhabitant,  or,  perhaps,  any 
citizen  of  the  municipality,  has  such  an  interest  to  prevent 
or  avoid  illegal  corporate  acts  that  he  may  be  a  relator,  on 
whose  application  the  proper  public  officer  of  the  common- 
wealth may,  on  behalf  of  the  public,  file  the  requisite  bill  to 
enjoin  the  menaced  illegal  act,  or  if  it  has  been  consum- 
mated, to  have  relief  against  it."     *     *     * 

The  proofs  here  show  that  all  parties  having  property 
adjoining  the  part  of  the  street  proposed  to  be  vacated,  as 
well  as  adjoining  the  parts  of  the  streets  proposed  to  be 
widened,  have  given  their  consent  to  the  proposed  vacation 
and  widening,  and  it  is  not  shown  that  any  one  will  be  dam- 
aged, within  the  principles  laid  down  in  the  cases  to  which 
we  have  heretofore  referred,  in  consequence  of  such  vacation 
and  widening,  in  such  way  as  to  fix  a  legal  liability  upon  the 
city ;  nor  is  it  shown  how,  otherwise,  the  burdens  upon  the 
tax-payer  will   be  materially  increased.     Neither,  therefore, 
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upon  the  ground  that  its  property  is  legally  affected  by  the 
proposed  acts,  nor  that  its  burdens  as  a  tax-payer  will  thereby 
be  materially  augmented,  has  the  complainant  shown  a  case 
entitling  it  to  relief. 

We  think  the  judgments  of  the  Appellate  and  circuit  courts 
should  be  reversed  and  the  bill  be  dismissed,  and  the  "judg- 
ment of  the  Appellate  Court  will  accordingly  be  reversed,  and 

the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Sheldon  took  no  part. 


Edward  F.  Pulsifer 

v. 

Elizabeth  Winterhoff  et  al. 

Filed  at  Ottawa  March  28,  1882. 

1.  Practice — exception  to  ruling  of  the  court.  In  a  case  coming  to  this 
court  from  the  Appellate  Court,  in  which  the  judgment  of  the  trial  court  is 
affirmed,  no  questions  of  fact  can  be  considered,  and  in  such  case,  if  the 
record  fails  to  show  any  exception  to  any  ruling  of  law  by  the  court  below,  as 
to  the  admission  of  evidence,  or  the  instructions,  it  will  be  presumed  the 
Appellate  Court  properly  affirmed  the  judgment. 

2.  Appeal — when  it  lies  from  Appellate  Court.  No  appeal  will  lie  from 
the  Appellate  Court,  in  affirming  a  judgment  for  the  defendant  for  costs,  in 
an  action  on  the  case  for  obstructing  the  natural  flow  of  water  from  the 
plaintiff's  land. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;  the  Hon.  Kollin  S.  Williamson,  Judge,  presid- 
ing. 

Mr.  John  M.  Gartside,  for  the  appellant. 

Messrs.  Campbell  &  Custer,  for  the  appellees. 
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Per  Curiam  :  This  is  an  action  on  the  case,  brought  by 
Pulsifer  against  the  Winterhoffs,  for  an  alleged  obstruction 
by  them  of  the  natural  flow  of  water  from  his  land,  by  which 
he  alleges  the  water  falling  upon  his  land  was  prevented 
from  its  natural  escape  over  adjoining  land.  Defendants 
pleaded  the  general  issue.  A  trial  was  had  in  the  Superior 
Court  of  Cook  county,  which  resulted  in  a  verdict  for  defend- 
ants. A  motion  for  a  new  trial  was  overruled,  and  judgment 
was  entered  upon  the  verdict.  Pulsifer  appealed  to  the 
Appellate  Court,  where  the  judgment  was  affirmed.  Pulsifer 
appeals  to  this  court. 

The  evidence  in  the  case  as  to  the  facts  is  elaborately  dis- 
cussed by  counsel,  and  the  law  supposed  to  be  applicable  to 
the  facts  supposed  to  be  shown  by  the  evidence  is  fully  pre- 
sented in  the  printed  arguments  submitted,  but  on  a  careful 
examination  of  the  abstract  of  the  record  we  fail  to  find  any 
statement  of  any  ruling  of  the  Superior  Court,  either  as  to 
the  competency  of  evidence,  or  the  law  applicable  to  the  case. 
No  exceptions  seem  to  have  been  taken  to  any  ruling  upon 
any  question  of  law  made  by  the  court  in  the  whole  progress 
of  the  trial. 

The  determination  of  the  facts  by  the  Appellate  Court 
we  can  not  review,  no  question  of  law  being  presented  on 
which  any  allegation  of  error  can  be  founded,  the  presump- 
tion being  that  the  Appellate  Court  held  the  law  correctly, 
unless  the  error  appears  of  record.  The  abstract  shows 
that  instructions  were  given,  and  others  refused,  by  the 
Superior  Court  of  Cook  county,  but  none  of  them  are  set 
out,  nor  does  it  appear  that  any  exceptions  were  taken  to  the 
rulings  in  that  regard. 

On  looking  more  closely  into  the  record,  we  find  this  case 
does  not  fall  within  any  class  of  cases  in  which  the  statute 
allows  appeals  to  this  court.  The  appeal  is  therefore  dis- 
missed, at  the  costs  of  appellant. 

Appeal  dismissed. 
26—102  III. 
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William  Ilett  et  al. 

v. 

Thomas  F.  Collins  et  al. 

Filed  at  Ottawa  March  28,  1882. 

1.  Continuance — requisites  of  affidavit.  An  affidavit  by  the  plaintiffs' 
attorney,  stating,  generally,  that  "plaintiff's  can  not  safely  go  to  trial,  for  want 
of  material  testimony,"  giving  neither  the  name  nor  the  residence  of  any 
witness,  and  failing  to  show  the  substance  of  the  testimony  sought,  or  any 
diligence  used,  or  excuse  for  want  of  diligence,  is  wholly  inadequate  to  obtain 
a  continuance. 

2.  Assumpsit — when  it  will  lie.  Where  the  purchaser  of  real  estate 
practices  such  a  fraud  on  the  vendor  as  will  subject  him  to  an  action  on  the 
case  for  fraud,  and  the  vendor  in  apt  time  claims  to  rescind  the  sale  on  that 
ground,  offering  to  restore  the  purchaser  to  his  former  condition,  by  a 
tender  of  all  that  was  paid  or  pledged,  and  demands  a  reconveyance  of  the 
land,  which  is  refused,  the  vendor  may  maintain  assumpsit  for  the  price 
of  the  land,  whether  he  received  bonds  of  the  purchaser  in  payment  or 
merely  as  a  security. 

Weit  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county. 

This  was  an  action  of  assumpsit,  by  Ilett  and  others, 
appellants,  brought  by  them  in  the  Superior  Court  of  Cook 
county,  to  recover  the  price  of  certain  real  estate  con- 
veyed by  them  to  defendants,  appellees.  On  trial,  judg- 
ment was  rendered  for  defendants'  in  the  action.  Plaintiffs 
appealed  to  the  Appellate  Court,  where  the  judgment  was 
affirmed.  After  the  action  was  begun,  plaintiffs,  on  affidavit, 
sued  out  an  attachment  in  aid  of  the  action.  The  trial  was 
had  on  general  issue  pleaded  to  the  declaration,  and  upon  a 
plea  traversing  material  statements  on  which  the  writ  of 
attachment  was  issued. 

While  the  cause  was  pending,  defendants  were  compelled 
by  the  court  to  produce  a  written  agreement  made  between 
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plaintiffs  and  defendants  at  the  time  of  the  sale  of  the  land. 
To  procure  the  attachment  writ,  an  affidavit  of  the  attorney 
of  plaintiffs  was  made,  stating,  in  substance,  that  the  price 
of  the  property  was  $10,000,  and  the  sale  was  on  a  credit  of 
three  months,  the  purchasers  delivering  to  the  vendors  cer- 
tain "gas  bonds,"  to  the  amount  of  $10,000,  face  value,  and 
representing  that  the  same  were  worth  more  than  par,  and 
agreeing  to  pay  the  purchase  money  in  three  months  and  take 
up  the  bonds,  and  that  a  written  memorandum  was  made  of 
the  terms  of  the  trade ;  that  plaintiffs  soon  ascertained  that 
they  had  been  cheated,  and  found  that  the  gas  bonds  were 
not  worth  twenty-five  cents  on  the  dollar ;  that  plaintiffs  then 
tendered  the  bonds  to  defendants,  and,  rescinding  the  con- 
tract, demanded  a  reconveyance  of  the  land. 

On  the  production  of  the  written  memorandum  of  the 
transaction  by  defendants,  under  the  rule  of  court  supra,  it 
turned  out  that  it  declared  that  the  bonds  were  taken  and 
accepted  as  payment  for  the  land,  reserving  to  the  vendees 
an  option  to  buy  the  bonds  within  ninety  days.  The  produc- 
tion of  this  memorandum  was  delayed  until  the  cause  was 
about  to  be  called  for  trial.  On  its  production,  plaintiffs' 
attorney  at  once  prepared  and  presented  to  the  court  his  own 
affidavit,  saying  (as  stated  in  the  abstract),  "that,  from 
information  he  received  from  plaintiffs,  he  brought  suit  in 
assumpsit,  but  has  just  seen  the  writing  between  the  parties, 
produced  here  to-day  under  order  of  court ;  that  he  is  sur- 
prised at  its  contents ;  that  it  will  defeat  the  cause  of  action 
in  assumpsit,  but  plaintiffs  have  good  cause  of  action  in 
case ;  that  he  believes  plaintiffs  can  not  safely  go  to  trial, 
for  want  of  material  testimony."  On  this  affidavit  plain- 
tiffs asked  leave  to  amend  the  declaration  and  change  the 
form  of  action,  and  also  moved  for  a  continuance.  Each 
of  these  motions  was  overruled  by  the  court,  and  plaintiffs 
excepted. 
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Mr.  Morton  Culver,  for  the  plaintiffs  in  error : 

The  paper,  when  produced  under  rule  of  court,  was  not  an 
agreement  to  sell  the  house  and  lot,  by  plaintiffs,  but  an 
option  to  Collins  to  buy  his  bogus  stock  given  for  the  house 
and  lot.  The  declaration  being  in  assumpsit,  no  recovery 
could  be  had,  and  hence  a  continuance  should  have  been 
granted  to  enable  the  plaintiffs  to  amend  the  declaration  and 
proceedings.  Hurd's  Stat.  1874,  p.  490,  sec.  9;  p.  778,  sec. 
24;  p.  137,  sec.  1. 

This  court  has  held  that  under  the  statute  (Eev.  Stat. 
1874,  p.  777,  sec.  22,)  abolishing  the  distinction  between 
trespass  and  trespass  on  the  case,  counts  in  each  of  these 
actions  can  be  joined.  Krugg  v.  Ward,  77  111.  603 ;  Barker 
v.  Koozier,  80  id.  206. 

That  the  rulings  of  this  court  upon  the  statutes  allowing 
amendments,  have  been  and  should  be  liberal  in  the  further- 
ance of  justice,  see  McCarthy  v.  Neiv,  91  111.  127 ;  Drake  v. 
Drake,  83  id.  528 ;  Sidivay  v.  Marshall,  83  id.  438 ;  Dickson 
v.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  81  id.  218; 
Litchfield  Coal  Co.  v.  Taylor,  81  id.  592 ;  Walsh  v.  People,  79 
id.  523 ;  Healey  v.  Charnby,  79  id.  592 ;  Challoner  v.  Niles, 
78  id.  78 ;  Thompson  v.  Sornberger,  78  id.  354 ;  Misch  v. 
McAlpine,  78  id.  508 ;  Teutonia  Life  Ins.  Co.  v.  Mueller,  77 
id.  22 ;  Scheel  v.  Eidman,  77  id.  301 ;  Kirkpatrick  v.  Cooper, 
77  id.  566 ;  Chicago  and  Pacific  Ry.  Co.  v.  Stein,  75  id.  42 ; 
Chester  and  Tamaroa  C.  and  R.  R.  Co.  v.  Lickiss,  72  id.  522. 

Mr.  P.  McHugh,  for  the  defendants  in  error : 
The  amendment  sought  was  to  change  entirely  the  cause 
of  action — to  convert  a  claim  for  money  due  on  a  contract  of 
sale  into  damages  for  an  alleged  tort  or  wrong.  Amend- 
ments must  be  confined  to  restating  the  cause  of  action,  and 
not  to  make  a  wholly  new  and  different  cause  of  action. 
Illinois  Central  R.  R.  Co.  v.  Phelps,  4  Bradw.  238. 
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False  representations  of  matters  of  opinion,  such  as  the 
value  of  property  or  securities,  do  not  constitute  fraud. 
Bigelow  on  Frauds,  18;  Cooley  on  Torts,  483;  Story's  Eq. 
Jur.  sec.  207;  Noetling  v.  Wright,  72  111.  390;  Tuck  v. 
Downing,  76  id.  71 ;  Ellis  v.  Andrews,  56  id.  83. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

No  cause  for  continuance  was  shown.  A  general  state- 
ment that  "plaintiffs  can  not  safely  go  to  trial,  for  want  of 
material  testimony, "  is  wholly  inadequate  for  such  a  purpose. 
Before  a  party  can  demand,  as  a  legal  right,  that  a  cause 
shall  be  continued,  he  must  produce  an  affidavit,  such  as  is 
prescribed  in  the  Practice  act.  The  affidavit,  as  stated  in  the 
abstract,  gives  neither  the  name  nor  the  residence  of  any 
witness,  nor  does  it  state  the  substance  of  the  testimony 
sought,  nor  does  it  show  any  diligence  used,  or  any  excuse 
for  want  of  diligence. 

As  to  the  application  to  change  the  form  of  action,  it 
would  seem  to  have  been  entirely  unnecessary.  If  it  be  true 
that  such  a  fraud  was  practiced  upon  plaintiffs  in  this  sale 
as  would  subject  defendants  to  an  action  on  the  case  for 
fraud,  and  if  it  be  true  that  plaintiffs  in  apt  time  claimed 
to  rescind  on  that  ground,  and  offered  to  restore  defendants 
to  their  former  condition  by  a  tender  of  all  they  had  received 
from  them,  and  demanded  the  land,  and  this  was  refused,  it 
is  not  perceived  why  an  action  of  assumpsit  would  not  lie  in 
case  the  bonds  were  taken  as  payment,  as  well  as  in  a  case 
where  they  were  taken  merely  as  security.  Even  if  this  were 
not  so,  we  can  not,  from  the  meagre  statement  contained  in 
the  abstract,  say  that  the  refusal  to  permit  the  change  was 
an  abuse  of  judicial  discretion. 

Finding  no  error  apparent,  the  judgment  of  the  Appellate 
Court  is  affirmed. 

Judgment  affirmed. 
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George  Munroe 

v. 

The  People,  for  use  of  Young,  Admr. 

Filed  at  Ottaiva  March  28,  1882. 

1.  Administration  of  estates — appointment  of  administrator  de 
bonis  non — whether  properly  made.  Until  a  valid  revocation  of  letters  of 
administration  already  granted  on  an  estate  is  made,  the  county  court  has  no 
power  or  jurisdiction  to  appoint  another  as  administrator  de  bonis  non  of 
the  same  estate,  and  an  order  for  such  appointment  under  such  circum- 
stances is  absolutely  void. 

2.  Same — power  to  revoke  letters  of  administration — and  upon  what 
grounds.  The  county  court,  in  the  absence  of  statutory  authority,  has  no 
power  to  remove  an  administrator,  or  to  revoke  letters  of  administration,  after 
the  administrator  has  accepted  and  qualified,  and  entered  upon  his  duties. 
And  until  some  one  of  the  causes  mentioned  in  the  statute  is  placed  before 
the  court  for  action,  the  court  has  no  power  to  act  at  all,  or,  in  other  words, 
has  no  jurisdiction. 

3.  In  this  case  the  only  facts  stated  in  a  petition  for  the  removal  of  an 
administratrix  were,  that  she  had  failed  and  neglected  to  pay  the  petitioner 
the  amount  of  his  claim  allowed  against  the  estate,  although  the  estate  was 
solvent,  and  all  other  allowed  claims  had  been  paid,  and  that  she  had  become 
the  owner,  by  deed  from  the  heirs,  of  the  only  tract  of  land  on  which  the 
judgment  of  the  creditor  was  supposed  to  be  a  lien;  that  to  satisfy  his  demand 
it  would  be  necessary  to  sell  that  land,  and  that  under  the  circumstances  the 
creditor  thought  it  advisable  to  remove  the  administratrix  and  have  a  new 
administrator  appointed:  Held,  that  the  facts  stated  gave  the  court  no  juris- 
diction of  the  subject  matter,  as  the  statute  gives  no  power  to  remove  for  any 
such  cause. 

4.  Same — proceedings  upon  revocation  of  letters — proper  notice  re- 
quired. On  a  citation  from  the  county  court,  served  on  December  5,  1877, 
on  an  administratrix,  to  appear  before  that  court  on  the  17th  day  of  that 
month,  and  show  cause  "why  she  should  not  pay  said  claim"  of  a  creditor  of 
the  estate,  to  which  she  fails  to  answer  or  appear,  the  county  court  has  no 
jurisdiction,  with  no  further  notice  to  the  administratrix,  to  adjudge  that  she 
be  removed  and  her  letters  revoked.  To  authorize  a  revocation,  summons 
to  show  cause  why  the  same  should  not  be  done  must  be  issued  and  served, 
and  when  a  revocation  is  made,  the  reasons  must  be  spread  at  large  on  the 
record. 

5.  Judgment — jurisdiction  essential  to  its  validity.  Where  a  matter  is 
submitted  to  a  court  upon  which  that  court  has  jurisdiction  to  consider  and 
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decide,  and  such  court  does  decide,  its  judgment,  though  erroneous,  is  valid 
until  reversed  or  set  aside;  but  unless  a  case  brought  before  a  court  is  such 
that  the  court  has  lawful  authority  to  deliberate  and  decide,  such  court  has 
no  jurisdiction,  and  its  decision  in  such  case  is  a  nullity.  The  case  must  be 
one  committed  to  that  court  by  law. 

Writ  of  Error  to  the  Appellate  Court  for  the  Second 
District ; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Will  county ;  the  Hon.  Josiah  McKoberts,  Judge, 
presiding. 

Messrs.  Garnsey  &  Knox,  for  the  plaintiff  in  error : 

Mrs.  Osgood  never  was  removed  from  the  office  of  adminis- 
tratrix. The  attempted  order  of  removal  was  void  for  want  of 
jurisdiction.  Before  such  removal,  summons  must  be  issued 
and  served  upon  the  administrator,  requiring  him  to  show 
cause  to  the  contrary.     Hurd's  Stat.  1877,  sec.  130,  p.  105. 

The  citation  issued  against  her  was  under  section  115  of 
the  act  relating  to  the  administration  of  estates,  to  compel 
the  administratrix  to  show  cause  why  she  had  not  paid  the 
creditor.  The  penalty  for  a  failure  to  show  cause  is  not  a 
revocation  of  letters,  but  imprisonment,  etc. 

The  rule  that  a  judgment  can  not  be  attacked  collaterally, 
does  not  apply  where  it  is  shown  to  be  void  for  want  of 
jurisdiction. 

Mr.  Stephen  K.  Moore,  and  Mr.  Thomas  Hutchins,  for  the 
defendants  in  error : 

The  county  court  has  power  to  grant  and  revoke  letters. 
The  theory  of  the  law  is,  that  the  court,  through  the  agency  of 
the  administrator,  is  settling  the  estate,  and  any  irregularity 
in  the  discharge  of  one  agent,  and  the  appointment  of  another, 
can  not  in  anywise  affect  the  acts  of  the  de  facto  administra- 
tor. Wright  v.  Wallbanm  et  al.  39  111.  552 ;  Diffin  et  al.  v. 
Abbott  et  al.  48  id.  19 ;  Shepparcl  v.  Rhodes  et  al.  60  id.  301 ; 
Meek  v.  Allison  et  al.  67  id.  46 ;  2  Kent's  Com.  413 ;  Herman 
on  Estoppel,  139. 
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The  county  court  being  one  of  general  jurisdiction  over  a 
particular  class  of  cases,  when  acting  within  that  sphere  has 
as  general  jurisdiction  as  the  circuit  court,  and  as  liberal 
intendments  will  be  made  in  favor  of  its  orders  and  judg- 
ments. Probst  v.  Meadows,  13  111.  169;  Reynolds  v.  People, 
55  id.  332;  Houshv.  People,  66  id.  181;  Marsh  v.  People, 
15  id.  286;  Searle  v.  Galbraith,  73  id.  264;  Swearengen  v. 
Gulick,  67  id.  208 ;  Beaubien  v.  Brinckerhojf,  2  Scam.  269 ; 
Kenney  v.  Greer,  13  111.  432. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Young  sues  Mrs.  Osgood  as  principal,  and  Munroe  as 
surety,  upon  a  bond  given  by  defendants  for  the  faithful 
administration  of  the  estate  of  Uri  Osgood,  deceased.  The 
plaintiff  sues  as  administrator  de  bonis  non  of  the  same  estate, 
as  the  successor  of  Mrs.  Osgood,  and  for  a  failure  on  her  part 
to  pay  over  to  him  certain  moneys  of  the  estate  said  to  be  in 
her  hands.  Defendants  pleaded,  inter  alia,  that  Young  is 
not  administrator.  On  this  issue  was  produced  in  evidence 
a  full  transcript  of  the  record  of  the  county  court,  from  which 
it  appears  that  that  court  did  make  an  order  revoking  the 
letters  formerly  issued  to  Mrs.  Osgood,  and  afterwards  did 
appoint  Young  administrator  de  bonis  non. 

The  circuit  court,  with  this  transcript  in  evidence,  in- 
structed the  jury,  as  a  matter  of  law  arising  from  this 
evidence,  that  "Mansfield  Young  is  administrator  de  bonis 
non  of  the  estate  of  Uri  Osgood, "  and  that  Mrs.  Osgood  was 
removed,  and  on  these  questions  the  law  is  for  the  plaintiff. 
This  instruction  was  clearly  wrong.  The  pleadings  show 
that  Mrs.  Osgood  was  appointed,  gave  bond,  and  qualified  as 
administratrix  of  the  estate,  in  February,  1871,  and  acted  as 
such  for  many  years,  and  it  follows  that  she  still  is  such, 
unless  the  orders  of  the  county  court,  already  mentioned, 
terminated  her  administration.  On  inspection  of  the  tran- 
script of  the  proceedings  of  the  county  court,  in  which  the 
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supposed  revocation  of  her  letters  occurred,  we  are  of  opinion 
that  the  order  of  revocation  was  and  is  utterly  void,  and  of 
no  effect  whatever. 

Defendant  in  error  contends  that  these  orders  were  made  by 
a  court  of  competent  jurisdiction,  and  are  of  force  and  valid 
until  reversed  or  set  aside.  There  is  no  doubt  that  where  a 
matter  is  submitted  to  a  court  upon  which  that  court  has 
authority  to  consider  and  decide,  and  such  court  does  decide, 
such  judgment,  though  erroneous,  is  valid  until  reversed  or 
set  aside ;  but  unless  a  case  brought  before  a  court  be  such 
that  the  court  has  the  lawful  authority  to  deliberate  and 
decide,  such  court  has  no  jurisdiction,  and  its  decision  in  such 
case  is  a  nullity.  The  case  must  be  one  committed  to  that 
court  by  law.  Chief  Justice  Marshall  said :  "  Suppose 
administration  be  granted  on  the  estate  of  a  deceased  person 
whose  executor  is  present  in  the  constant  performance  of  his 
executory  duties,  *  *  *  in  the  opinion  of  the  court  it 
would  be  absolutely  void.  The  appointment  of  an  executor 
vests  the  whole  personal  estate  in  the  person  appointed.  He 
*  *  *  holds  the  legal  title  in  all  the  chattels  of  the  testator. " 
And  it  is  there  said,  so  long  as  he  remains  executor,  this  "is 
incompatible  with  any  power  in  the  ordinary  to  transfer 
these  chattels  to  any  other  person,  by  grant  of  letters  of 
administration  on  them.  His  grant  can  pass  nothing, — it 
conveys  no  right,  and  is  a  void  act."  It  is  plain  that  unless 
the  order  revoking  the  letters  of  administration  granted  to 
Mrs.  Osgood  be  valid,  there  was  no  power  or  jurisdiction  in 
the  county  court  to  appoint  Young  administrator  de  bonis  non, 
and  the  order  for  his  appointment  was  absolutely  void. 

We  think  the  order  revoking  and  repealing  the  letters 
issued  to  Mrs.  Osgood  was  also  a  mere  nullity, — absolutely 
void,  for  want  of  jurisdiction  in  the  county  court  to  act.  The 
county  court,  in  the  absence  of  statutory  authority,  has  no 
power  to  remove  an  administrator,  or  to  revoke  letters  of 
administration,   after  the    administrator  has    accepted   and 
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qualified  and  entered  upon  his  duties.  Our  statute  authorizes 
the  removal  of  administrators,  and  the  revocation  of  letters, 
for  divers  .causes  mentioned  therein.  Letters  may  be  revoked 
"in  all  cases  where  the  same  were  granted  *  *  *  upon  any 
*  *  *  false  pretense  whatever,"  (Kev.  Stat.  chap.  3,  sec. 
26,)  and  where,  after  their  issue,  "a  will  of  the  deceased  shall 
be  produced,  and  probate  thereof  granted  according  to  law, " 
(sec.  28,)  and  "the  county  court  may  revoke  all  letters  testa- 
mentary or  of  administration  granted  to  persons  who  become 
insane,  lunatic,  or  of  unsound  mind,  habitual  drunkards,  are 
convicted  of  infamous  crimes,  waste  or  mismanage  the  estate, 
or  who  conduct  themselves  in  such  manner  as  to  endanger 
their  co-executors,  or  co-administrators,  or  securities, — in  all 
which  cases  the  court  shall  summon  the  person  charged  to  be 
in  default  or  disqualified,  as  aforesaid,  to  show  cause  why  such 
revocation  should  not  be  made.  When  revocation  is  made, 
the  reason  therefor  shall  be  stated  at  large  upon  the  record." 
(Sec.  30.)  And  when  notified,  (on  account  of  being  about  to 
remove  from  the  State,)  for  four  weeks,  to  appear  before  the 
court  "and  make  settlement  of  his  accounts,"  and  he  neglects 
or  refuses  to  make  such  settlement,  the  court  "may  remove 
an  administrator  from  office,"  (sec.  31,)  and  in  default  of 
giving  other,  or  additional,  or  new  security,  when  required 
by  the  court  to  do  so,  or  in  default  of  settling  and  adjusting 
his  accounts  within  a  time  fixed  by  the  court,  the  letters  of 
administration  "shall  be  revoked."  (Sees.  32,  33  and  .36.) 
These  are  the  cases,  and  (so  far  as  called  to  our  attention) 
the  only  cases,  wherein  power  is  given  by  statute  to  the 
county  court  to  remove  an  administrator  and  revoke  and 
repeal  his  letters  of  administration.  Until  some  one  of  the 
causes  mentioned  in  the  statute  is  placed  before  the  court  for 
action,  the  court  has  no  power  to  act  at  all  in  this  regard, — 
has  no  jurisdiction  to  act.  To  render  the  judgment  of  any 
court  valid,  it  is  essential  that  such  court  shall  have  juris- 
diction of  the  person,  and  also  of  the  subject  matter.     Look- 
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ing  at  the  full  transcript,  we  find  that  when  the  county  court 
made  the  order  revoking  the  letters  granted  to  Mrs.  Osgood, 
that  court  had  neither. 

It  was  not  alleged  that  any  one  of  the  cases,  mentioned  in  the 
statute  as  such  that  the  court  may  order  the  revocation  of  let- 
ters, was  presented  or  before  the  court.  The  only  facts  stated 
in  the  petition  as  authorizing  the  court  to  act  are,  that  she, 
as  administratrix,  had  failed  and  neglected  to  pay  the  com- 
plaining creditor  the  amount  of  his  claim  allowed  against  the 
estate,  although  the  estate  was  solvent,  and  all  other  allowed 
claims  had  been  paid,  and  that  she  had  become  the  owner, 
by  deed  from  the  heirs,  of  the  only  tract  of  land  on  which 
the  judgment  of  the  creditor  was  supposed  to  be  a  lien ;  that 
to  satisfy  this  demand  it  would  become  necessary  to  sell  that 
land,  and  that  under  the  circumstances  the  creditor  thought 
it  advisable  to  remove  the  present  administratrix  and  have  a 
new  administrator  appointed.  The  statute  nowhere  gives 
jurisdiction  to  the  county  court  to  remove  for  any  such  cause. 
The  statute  prescribes  other  remedies  for  such  case.  In  the 
language  of  Chief  Justice  Marshall,  (speaking  of  the  ordi- 
nary) :  "The  case,  in  truth,  was  not  one  within  his  jurisdic- 
tion. It  was  not  one  in  which  he  had  a  right  to  deliberate. 
It  was  not  committed  to  him  by  the  law. " 

Again,  the  county  court  had  not  acquired  jurisdiction  of 
the  person  for  this  purpose.  It  is  true  a  citation  had  been 
served  on  her  on  the  5th  of  December,  1877,  to  appear  before 
that  court  on  the  17th  clay  of  that  month,  and  show  cause 
"why  she  should  not  pay  said  claim"  of  this  creditor,  and  that 
she  omitted  to  appear  and  show  such  cause.  But  this  did 
not  give  the  court  jurisdiction  of  her  person  to  adjudge  on 
the  15th  day  of  the  next  month,  and  with  no  further  notice 
to  her,  that  she,  as  administratrix,  should  be  removed,  and 
her  letters  revoked.  Circuit  courts  have  jurisdiction  to  enter 
judgment  in  actions  of  assumpsit.  They  have  also  jurisdic- 
tion to  sentence  men  to  the   penitentiary  for  larceny.     It, 
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however,  can  not  be  inferred  that  by  a  summons  in  an  action 
of  assumpsit,  duly  served,  a  circuit  court  acquires  jurisdiction 
of  the  person  of  the  defendant  to  try  and  convict  him,  in  his 
absence,  for  larceny  of  the  property,  for  the  price  of  which 
the  action  of  assumpsit  was  brought.  Such  a  proceeding 
would  simply  be  void.  There  is  nothing  in  the  statute 
impairing  the  principle  upon  which  these  views  rest.  On 
the  contrary,  before  the  court  has  lawful  power  to  adjudge  a 
revocation  of  letters  of  administration,  it  is  expressly  pro- 
vided "the  court  shall  summon  the  person  charged  to  be  in 
default, "  not  to  show  cause  why  he  shall  not  pay  a  certain 
claim,  but  "to  show  cause  why  such  revocation  should  not  be 
made."  And  the  more  effectually  to  limit  the  power  of  the 
county  court  in  such  a  proceeding,  it  is  added :  "When  the 
revocation  is  made,  the  reasons  therefor  shall  be  stated  at 
large  upon  the  record." 

The  order  removing  the  administratrix  being  void,  and 
hence  the  order  appointing  an  administrator  de  bonis  non 
being  also  void,  the  right  to  the  custody  of  the  moneys  and 
property  of  the  estate  remained  in  Mrs.  Osgood.  Young  was 
a  mere  intermeddler,  without  any  rights  or  legal  authority. 
The  refusal  to  pay  over  to  him  was  no  breach  of  the  condition 
of  the  bond  sued  on.  The  plaintiff  clearly  had  no  cause  of 
action. 

The  judgment  is  therefore  reversed,  and  the  cause  dis- 
missed. 

Judgment  reversed. 
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The  Traders'  Insurance  Company 

v. 

Marcus  A.  Farwell,  Collector,  et  al. 

Filed  at  Ottawa  March  28,  1882. 

Taxes — grounds  for  enjoining — errors  and  mistakes.  Courts  can  not 
convert  themselves  into  assessors  of  property  for  purposes  of  taxation,  and 
re-assess  in  every  case  where  the  assessor  has  erred  in  his  judgment  as  to 
the  value  of  property,  even  if  the  tax-payer  has  notified  the  assessor  that  the 
true  value  is  less  than  that  fixed  in  the  assessment,  and  the  collection  of  a  tax 
will  not  be  enjoined  merely  because  of  an  erroneous  judgment  as  to  the 
valuation  of  the  property,  or  for  a  mistake  in  deducting  the  proper  amount 
of  exemptions,  where  no  fraud  is  shown. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
William  H.  Barnum,  Judge,  presiding. 

Messrs.  Schuyler  &  Follansbee,  for  the  appellant : 

An  assessment  of  the  capital  stock  of  a  corporation  made 
on  a  wrong  valuation,  is  not  uniform  as  to  class,  and  is  ille- 
gal. This  court  has  repeatedly  held  that  a  bill  will  lie  to 
restrain  an  illegal  or  fraudulent  assessment.  Town  of  Leba- 
non v.  Ohio  and  Mississippi  Ry.  Co.  77  111.  539 ;  First 
National  Bank  v.  Cook  et  al.  77  id.  622 ;  Republic  Life  Ins. 
Co.  v.  Pollack,  75  id.  295  ;  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Cole  et  al.  75  id.  591. 

The  capital  of  the  company  invested  in  United  States 
bond^  was  exempt  from  taxation.  U.  S.  Kev.  Stat.  1874,  p. 
736,  sec.  3,  701 ;  Bank  of  Commerce  v.  New  York  City,  2 
Black,  620 ;  Bank  Tax  Case,  2  Wall.  200. 

If,  then,  the  tax  on  the  capital  stock  is  void  by  virtue  of 
the  investment,  the  whole  tax,  including  the  tax  on  the  fran- 
chise, is  void,  for  a  tax  can  not  be  void  in  part  and  legal  in 
part.  Campbell  et  al.  v.  State,  41  111.  454 ;  Johnson  v.  Colburn, 
36  Yt.  693 ;  Allen  et  al.  v.  Peoria  R.  R.  Co.  4=4:  111.  85 ;  Hil- 
liard's  Law  of  Taxation,  307,  313;  Cooley  on  Taxation,  571. 
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Mr.  Francis  Adams,  and  Mr.  Consider  H.  Willett,  for  the 

appellees : 

The  franchise  of  a  corporation  is  property,  and  subject  to 
taxation.  Porter  et  al.  v.  Rockford,  Rock  Island  and  St.  Louis 
R.  R.  Co.  76  111.  572;  State  Railroad  Tax  Cases,  92  U.  S. 
603;  Republic  Life  Ins.  Co.  v.  Pollak,  75  111.  293;  Spencer 
et  al.  v.  People,  68  111.  510 ;  Pacific  Hotel  Co.  v.  Lieb,  83  id. 
603 ;  Law  v.  People,  87  id.  405 ;  Union  Trust  Co.  v.  Webber, 
96  id.  354;  Chicago,  Pekin  and  Southwestern  R.  R.  Co.  v. 
Raymond,  97  id.  212.  ' 

The  ground  for  relief,  set  up  is  an  alleged  excessive  assess- 
ment. This  is  no  ground  for  relief  in  equity.  Spencer  et  al. 
v.  People,  68  111.  510 ;  Republic  Life  Ins.  Co.  v.  Pollak,  75 
id.  294;  Adsit  v.  Lieb  et  al.  76  id.  198;  Porter  v.  Rockford, 
Rock  Island  and  St.  Louis  R.  R.  Co.  76  id.  595  ;  People  v.  Big 
Muddy  Iron  Co.  89  id.  116  ;  Gage  et  cd.  v.  Evans,  90  id.-  569  ; 
State  Railroad  Tax  Cases,  92  U.  S.  614. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
Cook  county,  dismissing .  upon  demurrer  the  bill  of  appel- 
lant, seeking  an  injunction  against  the  collection  of  a  part 
of  the  tax  upon  its  capital  stock,  complainant  having  paid 
part  thereof,  and  offering  to  pay  more,  if  directed  by  the 
court. 

The  gist  of  the  complaint  in  the  original  bill  was,  that  the 
board  of  equalization  had  wrongfully  determined  that  the 
paid  up  shares  of  stock  owned  by  the  stockholders  were  worth 
$750,000,  when  in  fact  they  were  not  worth  over  $625,000, 
and  the  board  had  notice  that  this  was  so.  The  difference 
in  these  valuations  being  $125,000,  if  the  latter  had  been 
adopted,  the  result  would  have  shown  that  the  taxable  por- 
tion of  the  capital  (excluding  that  invested  in  United  States 
bonds,  as  exempt,)  did  not  exceed  the  equalized  value  of  tangi- 
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ble  property,  and  hence  the  whole  tax  on  capital  stock  was 
wrong. 

This  corporation,  in  its  return  to  the  Auditor,  stated,  in 
substance,  that  its  paid  up  stock  was  divided  into  5000 
shares,  of  the  nominal  or  face  amount  of  $100  each ;  that 
these  shares  had  no  market  value,  but  "the  actual  value"  "of 
the  shares  of  stock"  was  "par."  The  bill  now  concedes  that 
the  actual  value  of  each  of  these  shares  was  $125.  The 
corporation  having  stated  the  actual  value  inaccurately,  it 
became  the  duty  of  the  board,  under  its  rules,  to  determine 
what  was  the  true  value  thereof.  It  did  exercise  its  judg- 
ment, and  determined  that  each  such  share  was  worth  $150. 
The  bill  seeks  to  have  this  finding  set  aside,  upon  the  allega- 
tion that  in  fact  the  actual  value  of  each  was  but  $125,  and 
the  further  allegation  that  the  t  board  was  notified  that  this 
was  so,  before  and  at  the  time  of  this  determination.  There 
is  no  charge  that  the  board  knew  and  believed  that  the  valu- 
ation was  wrong.  The  charge  is  merely  that  the  valuation 
was  erroneous,  and  that  notice  to  that  effect  was  given  to  the 
board.  Courts  can  not  convert  themselves  into  assessors, 
and  re-assess  in  every  case  where  the  assessor  has  erred  in 
his  judgment  as  to  the  value,  even  if  the  tax-payer  has  noti- 
fied the  assessor  that  the  true  value  is  less  than  the  value 
fixed  in  the  assessment. 

By  an  amendment  to  the  bill  it  is  charged  that  that  part 
of  the  capital  of  this  company  which  was  invested  in  United 
States  bonds,  was  in  fact  worth  $535,000.  This  being 
exempt  from  State  taxation,  that  entire  amount  should  have 
been  deducted  in  finding  the  value  of  the  part  of  the  capital 
subject  to  tax,  and  the  bill  shows  that  only  $500,000  was  so 
deducted.  The  court  is  asked  to  correct  this  mistake.  The 
appellant,  in  its  return  to  the  Auditor,  states:  "The  amount 
of  capital  stock  paid  up,  all  of  which  was  on  May  1,  1880, 
and  now  is  invested  in  bonds  of  the  United  States,  not  subject 
to  taxation,   is   $500,000."     The   bill  now  says  this  capital 
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was  and  is  in  bonds  of  the  United  States,  which  were  and 
are  worth  their  face  and  a  premium  of  seven  per  cent,  and 
says  also  that  the  board  was  notified  of  this  at  the  time  of 
the  assessment.  The  return  does  not  state  the  amount  of 
bonds,  on  their  face,  held  by  the  company.  It  says  $500,- 
000  was  invested  in  United  States  bonds.  If  it  be  true  that 
the  cash  capital  was  $500,000,  and  that  this  was  invested  in 
bonds  of  the  United  States  when  the  same  were  at  a  pre- 
mium of  seven  per  cent,  it  follows  that  on  their  face  the 
bonds  held  by  this  corporation  amounted  to  but  little  over 
$467,289,  instead  of  $500,000. 

Nor  can  we  infer,  even  if  this  were  otherwise,  that  the 
board  of  equalization  (after  finding  the  actual  value  of  the 
shares,  in  their  judgment,  to  be  $750,000,  when  the  company 
had  reported  their  actual  value  to  be  par,  or  $500,000,  which 
is  now  conceded  to  have  been  $625,000,)  are  to  be  charged 
with  fraud  if  they  failed  to  listen  to  and  believe  the  corpora- 
tion when  it  claimed  and  gave  notice  that  the  value  of  its 
United  States  bonds  was  in  fact  $535,000,  although  by  its 
own  report  it  had  said  they  were  worth  but  $500,000,  and 
this,  too,  when  no  statement  of  the  size  or  number  of  the 
bonds  so  held  was  given  to  the  board,  and  no  proof  offered 
upon  the  subject,  by  the  production  of  the  bonds  or  other- 
wise. 

The  demurrer  to  the  bill  was  properly  sustained,  and  the 

decree  is  therefore  affirmed. 

Decree  affirmed. 
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Lincoln  Avenue  and  Niles  Center  Gravel  Eoad  Co. 

v. 
Joachim  Madaus. 

Filed  at  Ottawa  March  28,  1882. 

Witness — competency  of  a  wife  to  testify  in  corroboration  of  the  testi- 
mony of  her  husband  in  a  suit  in  which  he  icas  or  was  not  interested.  In 
an  action  against  a  corporation  to  recover  for  personal  services  rendered  by 
the  plaintiff  for  the  defendant,  a  question  was  made  whether  the  claim  arose 
under  a  special  contract  fixing  the  compensation  at  less  than  the  amount 
sought  to  be  recovered.  A  person,  who  was  not  a'  party  to  the  suit,  testified 
in  behalf  of  the  defendant  company  that  he,  as  agent  of  the  company,  made 
the  special  contract  alluded  to,  with  the  plaintiff.  The  testimony  of  the  wife 
of  this  witness  was  offered  in  support  of  that  of  her  husband.  The  members 
of  the  court  were  not  agreed  upon  the  question  of  fact  whether  the  husband 
who  had  testified,  had  an  interest  in  the  event  of  the  suit  as  being  a  stock- 
holder in  the  defendant  corporation,  or  whether  his  relation  to  the  company 
was  merely  that  of  a  contractor  and  builder  of  the  road  to  construct  which  the 
company  was  organized, — but  a  majority  of  the  judges  concurred  in  holding 
that  under  the  statute  concerning  the  qualification  or  disqualification  of  wit- 
nesses the  wife  was  a  competent  witness  whether  her  husband  was  a  stock- 
holder in  the  corporation  or  no't. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  is  an  action  by  Madaus,  against  the  gravel  road  com- 
pany, for  personal  services.  The  plaintiff  gave  evidence 
tending  to  prove  that  his  services  were  worth  some  thirty-six 
dollars  ($36)  per  month.  The  defendant  contended  that  the 
work  was  done  under  a  special  contract  for  twenty-four  dollars 
($24)  a  month.  Louisa  Harms,  the  wife  of  Henry  Harms, 
was  offered  by  the  defendant  as  a  witness  to  prove  the  making 
of  the  special  contract  in  question.  The  Superior  Court  of 
Cook  county,  where  the  cause  was  tried,  held  that  she  was  not 
competent  as  a  witness  to  so  testify,  and  excluded  the  offered 
testimony.  It  was  shown  that  her  husband,  Henry  Harms, 
27—102  III. 


418  Gravel  Eoad  Co.  v.  Madaus.  [March 

Briefs  of  Counsel. 

was  the  general  agent  of  the  defendant  company  in  the  man- 
agement of  its  business,  and  that  he  was  interested  in  the 
event  of  the  action,  being  a  stockholder  in  the  defendant 
company.  He  had  testified  that  the  contract  in  question  was 
made  by  plaintiff  with  him,  as  the  agent  of  the  defendant, 
and  the  testimony  of  his  wife  was  offered  in  support  of  that 
of  her  husband.  A  verdict  and  judgment  for  plaintiff  fol- 
lowed, for  the  sum  of  $1200.  Defendant  appealed  to  the 
Appellate  Court,  where  the  judgment  was  affirmed,  and 
defendant  brings  the  case  here  by  appeal. 

Messrs.  Osgood  &  Eiggle,  and  Mr.  Edward  Eiggle,  for 
the  appellant : 

Witnesses  not  parties  can  not  refuse  to  be  examined  on 
any  ground  derived  from  marriage,  and  husbands  and  wives 
may  mutually  discredit  and  contradict  each  other,  as  freely 
as  if  the  marriage  was  null.  Stapleton  v.  Crofts,  18  Q.  B. 
373 ;  Best  on  Evidence,  sec.  175 ;  1  Phillips  on  Evidence, 
72;  Taylor  on  Evidence,  (4th  eel.)  1235. 

Messrs.  Theodore  &  T.  H.  Schintz,  for  the  appellee : 

The  common  law  rule  in  regard  to  the  disability  of  the 
wife  to  testify  in  civil  cases  wherein  her  husband  is  inter- 
ested, is  not  changed  by  sec.  1,  ch.  51,  Eev.  Stat.  1874,  but 
has  been  made  a  special  subject  of  legislation  by  the  enact- 
ment of  section  5  of  said  chapter,  and  has  been  only  changed 
in  the  cases  therein  specified. 

A  statute  removing  incompetency  by  reason  of  interest, 
does  not  remove  it  as  to  husband  and  wife,  founded  on  public 
policy.  Mitchinson  v.  Cross,  58  111.  369;  Alcockv.  Alcock,  12 
Eng.  L.  &  E.  354;  Stapleton  v.  Crofts,  18  Acl.  &  Ellis,  N.  G. 
367;  Hasbrouck  v.  Vandervort,  5  Seld.  153;  Kelly  v.  Proctor, 
41  N.  H.  139;  Breed  v.  Gove,  id.  452;  Crane  v.  Crane,  33 
Vt.  15;  Gee  v.  Scott,  48  Texas,  516.  See,  also,  1  Greenleaf 
on  Evidence,  sec.  333;  13  111.  523;  18  id.  88;  25  id.  393. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

At  common  law  the  wife,  who  was  offered  as  a  witness  in 
this  case,  should  clearly  be  held  incompetent  to  testify  for 
the  defendant  company,  because  of  the  interest  of  her  hus- 
band in  the  result  of  the  suit.  Appellant  contends  that  our 
statute  has  removed  her  incompetency.  This  the  appellee 
denies. 

We  are  not  aware  that  this  precise  question  has  ever  been 
determined  by  this  court.  In  Mueller  v.  Rebhan,  94  111.  142, 
and  in  Mitchinson  v.  Cross,  67  id.  366,  this  court  has  decided 
that  in  cases  where  the  husband  or  the  wife  is  a  party  to  the 
action,  the  other  can  be  a  witness  in  all  the  cases  in  which  it 
is  so  provided  in  section  5  of  our  statute,  and  neither  can  be 
a  witness,  either  for  or  against  the  other,  where  the  other  is 
a  party  to  the  record,  in  any  case  other  than  those  pointed 
out  in  section  5.  But  it  has  not  been  decided  whether  in 
cases  wherein  the  husband  or  wife,  not  being  a  party,  is  inter- 
ested in  the  event  of  the  suit,  the  other  can  be  a  witness, 
either  to  testify  in  favor  of  the  interest  or  against  the  interest 
of  his  wife  or  her  husband. 

The  first  section  of  our  statute,  in  so  far  as  it  bears  on 
this  question,  is  in  these  words :  "No  person  shall  be  dis- 
qualified as  a  witness  in  any  civil  action,  *  *  '  *  except 
as  hereinafter  stated,  by  reason  of  his  or  her  interest  in  the 
event  thereof,  as  a  party  or  otherwise."  At  common  law  the 
wife  could  not  be  a  witness  for  her  husband  where  he  was  a 
party,  or  where  her  husband  had  an  interest  in  favor  of  the 
party  calling  her,  and  this,  because  his  interest,  as  a  party  or 
otherwise,  disqualified  him,  and  the  law  held  the  interests  of 
husband  and  wife  to  be  the  same.  Nor  could  she  be  a  wit- 
ness against  her  husband  where  he  was  a  party,  and  this, 
upon  the  ground  of  public  policy,  because  any  other  rule  it 
was  supposed  would  lead  to  dissensions,  and  tend  too  strongly 
to  mar  the  marriage  relation.     But  she  was  not  held  incom- 
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petent,  in  a  case  where  her  husband  was  not  a  party,  to 
testify  against  the  interest  of  her  husband,  or  to  contradict 
testimony  given  by  him  in  the  same  case,  or  even  to  impeach 
him.  Whatever  may  be  thought  of  the  consistency  of  the 
views  upon  which  these  rules  rest,  it  seems  to  be  true  that 
the  rule  establishing  the  incompetency  of  the  wife  upon  the 
ground  of  public  policy,  did  not  extend  to  cases  wherein  he 
was  not  a  party,  either  in  form  or  substance.  In  1  Phillips 
on" Evidence,  78,  it  is' said  :  "They  can  not  be  witnesses  for 
each  other,  because  their  interests  are  absolutely  the  same ; 
they  can  not  be  witnesses  against  each  other,  because  this  is 
inconsistent  with  the  relation  of  marriage,  and  would  tend  to 
dissension  and  unhappiness."  Starkie  says:  "The  husband 
and  wife  can  not  be  witnesses  for  each  other,  for  their  inter- 
ests are  identical ;  nor  against  each  other,  on  grounds  of 
public  policy."  (2  Starkie  on  Evidence,  706.)  In  Best  on 
Law  of  Evidence,  sec.  175,  it  is  said  of  the  latter  branch  of 
the  rule,  that  it  applies  only  "where  the  husband  or  wife  is  a 
party  to  the  suit  in  which  the  other  is  called  as  a  witness, 
and  does  not  extend  to  collateral  proceedings  between  third 
parties. "  In  3  Paige,  37,  Chancellor  Walworth,  speaking  of 
the  competency  of  a  wife  in  this  regard,  says:  "She  may 
be  examined  as  a  witness  between  other  parties,  although  her 
husband  has  a  collateral  interest  in  opposition  to  the  party 
calling  her."  In  Fitch  v.  Hill  et  al.  11  Mass.  286,  where  an 
action  was  brought  against  the  maker  of  a  promissory  note 
by  the  assignee,  the  payment  of  which  was  guaranteed  by  the 
assignor,  the  wife  of  the  assignor  and  guarantor  was  called 
by  the  defendant,  to  prove  that  the  note  was  fully  paid  by 
the  maker  before  its  assignment.  She  was  held  competent. 
That  court  said:  "The  objection  is,  *  *  *  that  her 
testimony  went  to  make  him  liable,  which  is  said  to  be  con- 
trary to  the  policy  of  the  law.  None  of  the  authorities  cited 
support  this  position.  Where  the  husband  is  a  party  the 
wife  can  not  be  sworn,  either  for  or  against  him;    not  for 
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him,  because  their  interests  are  one,  *  *  *  not  against 
him,  because  it  would  be  likely  to  promote  dissension.  But 
where  the  liability  of  the  husband  is  contingent,  and  not 
necessarily  established  by  the  trial,  her  testimony  may  be 
received."  So,  also,  in  Williams  v.  Johnson,  1  Peake,  504, 
where  the  plaintiff  sued  one  for  goods  sold,  the  wife  of 
another,  not  a  party  to  the  suit,  was  held  competent  to 
prove  that  the  plaintiff  had  sold  the  goods  in  question  on 
the  credit  of  the  husband  of  the  witness.  So  it  seems  that 
the  rule,  founded  upon  public  policy,  which  forbids  a  wife  to 
testify  against  the  interest  of  the  husband,  is  confined  to 
cases  where  the  husband  is  a  party  to  the  record. 

If  this  be  the  true  view  of  the  common  law,  it  would  seem, 
at  first  blush,  to  follow,  that  any  statute  providing  merely 
"that  interest,  as  a  party  or  otherwise,  shall  no  longer  dis- 
qualify a  witness,"  would  render  a  wife  competent  to  testify 
for  or  against  the  interests  of  her  husband,  in  all  cases 
except  those  wherein  the  rule  resting  on  public  policy  should 
be  in  the  way, — that  is,  as  we  have 'seen,  except  in  cases 
wherein  he  is  a  party  and  she  is  called  to  testify  against  him. 
In  other  words,  it  would  seem  that  the  passage  of  such  a 
statute  (one  saying  merely  that  no  witness  shall  be  held 
incompetent  by  reason  of  his  or  her  interest,  whether  as 
a  party  or  otherwise,)  would  render  a  wife  competent  to 
testify  in  favor  of  the  interest  of  her  husband,  or  against  it, 
in  all  actions  where  he  is  not  a  party,  and  also  competent  to 
testify  for  him  in  actions  wherein  he  is  a  party,  but  leave 
her  incompetent  only  to  testify  against  him  in  cases  wherein 
he  is  a  party.  And  so  it  was  held  in  Merriam  v.  H.  and 
N.  H.  R.  B.  Co.  20  Conn.  354,  under  a  statute  abolishing 
the  common  law  disqualification  of  witnesses,  by  reason  of 
interest,  as  a  party  or  otherwise,  that  the  wife  is  a  com- 
petent witness  for  her  husband  in  an  action  where  he  is 
a  party.  The  weight  of  authority  on  that  question  is  other- 
wise.     Under    such    a    statute  it  has  generally  been  held, 
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that  the  removal  of  objection  on  account  of  interest,  not 
removing  the  objection  on  the  ground  of  public  policy,  to 
a  wife  testifying  against  her  husband  when  he  is  a  party,  she 
remains  incompetent  in  such  cases ;  and,  being  incompetent 
in  such  cases  to  testify  against  him,  she  can  not  be  allowed, 
where  he  is  a  party,  to  testify  for  him.  Mitchinson  v.  Gross, 
5S  111.  368;  Barbet  v.  Allan,  10  Eng.  L.  &  E.  596;  Stapleton 
v.  Crofts,  id.  455;  Alcock  v.  Alcock,  id.  354;  Hasbrouck  v. 
Vandervort,  5  Seld.  153;  Kelly  v.  Proctor,  41  N.  H.  139; 
Breed  v.  Gove,  id.  452;   Crane  v.  Crane,  33  Vt.  15. 

All  these  cases  are  confined  to  the  question  of  competency 
of  the  husband  or  wife,  under  such  a  statute,  to  testify  for  or 
against  the  other,  where  such  other  is  a  party  to  the  pro- 
ceeding in  question,  and  they  have  no  bearing  upon  the 
question  of  the  competency  of  the  husband  or  wife  to  testify, 
under  such  a  statute,  for  or  against  the  interest  of  the  other 
in  a  case  where  such  other  is  not  a  party  to  the  proceeding 
in  question.  In  fact,  in  the  case  of  Crane  v.  Crane,  supra, 
the  Supreme  Court  of 'Vermont  takes  note  of  the  distinction 
between  these  two  classes  of  cases,  and,  referring  to  R.  and  B. 
R.  R.  Co.  v.  Lincoln  s  Estate,  29  Vt.  208,  wherein  that  court 
had  held  the  wife  of  one  who  was  interested  in  the  result  of 
the  suit,  but  who  was  not  a  party,  to  be  a  competent  witness 
for  the  party  in  whose  favor  was  the  interest  of  her  husband, 
that  court  said  of  that  case:  "The  husband  of  the  witness 
was  not  a  party  to  the  suit,  although  he  was  interested  in  its 
event,  *  *  *  and  the  ground  of  admission  in  that  case 
was,  she  did  not  come  within  the  rule  of  exclusion  on  the 
ground  of  policy,"  and  that  "the  statute  had  removed  the 
disqualification  arising  from  her  interest  or  that  of  her  hus- 
band in  the  event  of  the  suit." 

No  case  or  authority  has  been  cited  to  support  the  position 
that  in  this  case  Mrs.  Madaus  was  not  a  competent  witness 
for  the  defendant.  She  does  not  fall  within  the  rule  of 
exclusion  upon  the   ground  of   public  policy.     At  common 
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law  the  only  ground  of'  objection  to  her  was  her  interest  in 
the  result  of  the  action  by  reason  of  her  husband's  interest. 
That<  ground  having  been  removed  by  statute,  she  was  com- 
petent, and  it  was  error  to  exclude  her  testimony.  For  this 
error  the  judgment  must  be  reversed,  and  the  cause  remanded 

for  a  new  trial.  r    7  -, 

Judgment  reversed. 

Mr.  Justice  Walker  :  I  concur  in  the  conclusion  reached 
in  this  case,  but  hold,  under  our  statute,  that  the  wife  was 
a  competent  witness  whether  her  husband  was  or  was  not  a 
stockholder.  I  do  not  concur  in  the  reasoning  of  the 
opinion. 

Mr.  Chief  Justice  Craig  :  I  concur  in  reversing  the  judg- 
ment, but  not  in  what  has  been  said. 

Scott  and  Sheldon,  JJ. :  Harms  was  a  contractor  and 
builder  of  the  road,  and  afterwards  was  superintendent. 
That  being  his  true  relation  to  the  company,  he  was  a  com- 
petent witness  under  the  statute,  and  so  was  his  wife.  For 
this  reason  we  concur  in  reversing  the  judgment. 


Frederick  Parrott 

v. 

Adam  Kumpf. 

Filed  at  Mt.  Vernon  March  29,  1882. 

1.  Homestead — purchaser  under  foreclosure — extent  of  his  rights 
ivhen  homestead  not  released.  A  purchaser  of  land  at  a  sale  under  a  decree 
of  foreclosure  of  a  mortgage,  acquires  by  his  deed  the  absolute  title  to  all 
that  was  by  the  mortgage  subjected  to  the  payment  of  the  debt,  and  no  more. 
If  the  homestead  is  not  properly  released,  he  takes  the  surplus-  in  value  over 
$1000,  but  when  the  homestead  has  not  been  set  off  he  acquires  no  right  to 
the  possession. 
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2.  Same — indebtedness — whether  for  the  'purchase  or  improvement  of 
the  premises.  Money  borrowed  with  a  view  of  being  used  in  the  purchase 
or  improvement  of  real  estate,  and  which  is  so  used,  as  between  the  borrower 
and  lender  does  not  constitute  a  debt  or  liability  incurred  for  the  purchase 
or  improvement  thereof,  within  the  meaning  of  the  Homestead  law. 

3.  Parol  evidence — as  to  whether  premises  sold  under  a  mortgage 
were  occupied  as  a  homestead.  After  the  foreclosure  of  a  mortgage  in  which 
the  homestead  is  not  released,  and  a  sale  and  deed  of  the  property  is  made, 
parol  evidence  is  admissible,  in  an  action  of  forcible  detainer  for  possession, 
to  show  that  the  premises, were  occupied  as  a  homestead  at  the  time  of  the 
execution  of  the  mortgage,  and  have  been  so  occupied  ever  since.  Such 
evidence  is  not  to  contradict  or  vary  the  record,  but  to  show  the  status  of  the 
property  at  the  time  of  the  mortgage,  and  thus  show  what,  in  fact,  was  the 
subject  matter  of  the  mortgage,  and  hence  the  subject  matter  of  the  claim. 

4.  Constitutional  law— tow  for  acknowledgment  of  deeds  and  mort- 
gages— as  impairing  obligation  of  contracts.  The  law  in  regard  to  the 
acknowledgment  of  deeds  and  mortgages  is  not  unconstitutional,  as  impairing 
the  obligation  of  contracts.  The  legislature  has  the  power  to  enact,  as  to 
future  contracts,  that  the  same  shall  not  be  binding  or  effective  in  any  way 
without  a  seal,  or  without  an  acknowledgment  of  a  specific  kind.  Such  a 
statute  only  prescribes  what  shall  be  essential  to  constitute  a  valid  contract. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Monroe 
county ;  the  Hon.  Amos  Watts,  Judge,  presiding. 

On  December  24,  1872,  Adam  Kumpf,  and  Maria,  his  wife, 
executed  to  Frederick  Parrott  a  mortgage  on  certain  real 
estate  in  Monroe  county,  to  secure  the  payment  of  a  note  for 
$2000,  five  years  from  that  date.  On  July  9,  1875,  Kumpf 
and  wife  executed  to  Parrott  another  mortgage,  to  secure  the 
payment  of  a  note  of  that  date  for  $500,  payable  December 
24,  1877.  Both  notes  bore  interest  from  date,  at  the  rate  of 
ten  per  cent  per  annum.  After  maturity  of  these  notes, 
Parrott  filed  his  bill  against  the  makers  of  these  mortgages, 
and  certain  judgment  creditors  of  the  makers,  and  at  the 
March  term,  1878,  of  the  circuit  court  of  that  county,  pro- 
cured a  decree  of  foreclosure,  directing,  among  other  things, 
in  default  of  payment  of  the  amount  found  due  by  the  decree, 
that  "the  mortgaged  premises  mentioned  in  the  bill  of  com- 
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plaint,"  (setting  the  same  out  by  metes  and  bounds,)  "or  so 
much  thereof  as  may  be  necessary  to  satisfy  this  decree,  be 
sold"  by  the  master  in  chancery,  and  "that  the  master,  on 
sale  of  such  mortgaged  premises,  execute  a  certificate  of  pur- 
chase to  each  purchaser,  and  in  default  of  redemption  within 
fifteen  months,  the  master  shall  make  and  execute  to  the 
purchaser,  or  his  assignee,  a  deed  in  fee  simple  of  said 
premises."  Under  that  decree  the  master,  on  May  11,  1878, 
sold  the  premises  to  Frederick  Parrott,  and  gave  him  a  cer- 
tificate of  purchase,  and  on  August  13,  1879,  the  time  of 
redemption  having  elapsed  without  redemption,  the  master 
executed  to  Parrott  a  deed,  reciting  the  decree  and  sale,  etc., 
and  conveying  to  Parrott,  his  heirs  and  assigns  forever,  the 
premises  described  in  the  mortgage.  On  January  19,  1880, 
Parrott  demanded  possession  from  Kumpf  in  writing,  which 
was  refused.  He  thereupon  brought  this  action  of  forcible 
detainer  to  recover  the  possession  of  the  land  named  in  the 
mortgage,  the  decree,  and  the  master's  deed. 

On  a  trial  had  before  the  court  (a  jury  being  waived)  the 
plaintiff  put  in  evidence  the  decree  and  master's  deed,  and 
his  written  demand  of  possession,  and  proved  the  fact  of 
present  possession.  The  defendant  then  proved  by  parol 
that  at  the  time  of  the  making  of  the  first  mortgage,  and  ever 
since,  the  premises  in  question  were  occupied  by  Kumpf  and 
his  family,  as  a  homestead.  This  testimony  was  received 
against  plaintiff's  objection,  and  exception.  It  was  also 
proven  that  the  mortgages  were  neither  of  them  given  for 
purchase  money,  or  to  pay  for  improvements,  but  on  cross- 
examination  it  appeared  that  the  last  mortgage  was  given  for 
$500  cash  loaned  to  Kumpf,  to  be  expended  in  rebuilding  a 
shop  which  had  been  destroyed,  and  that  the  money  was 
in  fact  paid  out  by  Kumpf  in  such  rebuilding,  and  so 
wras  expended  for  improvements  made  upon  the  premises. 
Defendant  produced,  and  put  in  evidence,  the  original  mort- 
gages on  which  the  decree  was  founded,  and  it  appeared,  on 
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inspection,  that  in  the  execution  and  acknowledgment  thereof 
by  Kumpf  and  his  wife,  no  relinquishment  of  the  right  or 
estate  of  homestead  was  made,  according  to  the  requirements 
of  the  statute.  On  this  proof  the  circuit  court  found  for 
defendant,  and  gave  judgment  upon  the  finding.  On  appeal 
to  the  Appellate  Court  that  judgment  was  affirmed.  Parrott 
now  appeals  to  this  court. 

Mr.  E.  P.  Slate,  and  Mr.  E.  A.  D.  Wilbanks,  for  the 
appellant. 

Mr.  Wm.  Winkelmann,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  think  the  judgment  of  the  circuit  court  is  right. 
Under  the  foreclosure  proceedings  the  purchaser  under  the 
decree  acquired  by  his  deed  the  absolute  title  to  all  that  was 
by  the  mortgages  subjected  to  the  payment  of  the  debt,  and 
he  acquired  no  more.  He  took  the  surplus  in  value  in  excess 
of  $1000.  His  right  so  acquired  gives  him  no  right  to  the 
possession  in  the  present  condition  of  affairs. 

Appellant's  counsel  insist  that  it  was  incompetent  to 
prove  the  homestead  right,  because  its  object  and  effect  was 
"to  change  or  affect  the  judgment  or  decree  of  a  court  of 
record, "  and  invoke  the  doctrine  that  a  record  can  not  be 
opened,  modified  or  contradicted  by  parol  evidence.  The 
doctrine  is  sound,  but  has  no  application.  The  evidence  did 
not  tend  to  show  that  the  purchaser  did  not  take  all  that  was 
conveyed  by  the  mortgage.  It  was  admitted  to  show  the 
status  of  the  property  at  the  time  of  the  mortgage,  and  thus 
show  what  in  fact  was  the  subject  matter  of  the  mortgage, 
and  hence  the  subject  matter  of  tlie  decree.  There  was  no 
adjudication  that  Kumpf  did  not  have  a  homestead  estate, 
or  that  he  had  alienated  a  homestead  estate,  hence  it  is  no 
impeachment  of  the  decree  to  show  that  he  had  such  estate, 
which  the  decree  does  not  profess  to  deal  with. 
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It  is  also  contended  that  the  homestead  estate  was  not 
exempt  from  the  lien  of  the  second  mortgage,  because  that 
mortgage  was  given,  as  appellant  insists,  for  improvements 
on  the  houses  on  the  premises,  and  the  money  was  used  for 
that  purpose.  The  language  of  the  statute  is  :  "No  property 
shall,  by  virtue  of  this  act,  be  exempt  from  sale  *  *  * 
for  a  debt  or  liability  incurred  for  the  purchase  or  improve- 
ment thereof."  Where  money  is  borrowed  with  a  view  of 
being  used  in  the  purchase  or  improvement  of  real  estate, 
and  is  so  used,  it  can  not,  in  such  case,  be  said  properly 
that  the  liability  or  debt  incurred  by  such  borrowing  is  a 
debt  incurred  for  the  purchase  of  the  property,  or  a  debt  or 
liability  for  the  improvement  thereof.  As  between  the  lender 
and  borrower,  it  is  a  liability  for  money  loaned.  As  between 
the  borrower  and  the  vendor  to  him  of  the  property,  it  may 
be  purchase  money,  and  as  between  the  borrower  and  the 
maker  of  the  improvements,  it  may  be  regarded  as  paid  for 
a  debt  "for  improvement  thereof."  In  this  case  we  are  not 
dealing  with  the  relations  of  such  parties,  and  we  think  this 
provision  of  the  statute  has  no  application  here.  (Eyster  v. 
Hatheway,  50  111.  531.) 

Lastly,  it  is  insisted  "that  the  law  with  regard  to  the 
acknowledgment  of  deeds  and  mortgages  is  unconstitutional 
and  void,  as  impairing  the  obligation  of  contracts."  The 
claim  is,  "that  deeds  and  mortgages  are  contracts,  and  that 
after  they  are  signed  by  the  parties  then  the  contract  is 
complete,  and  if  not  acknowledged  at  all,  the  contract  is  good 
between  the  parties."  Whether  a  contract  be  complete  by 
the  mere  signing  by  the  parties,  depends  upon  the  law  of  the 
place  at  the  time  when  the  contract  is  signed.  It  is  within 
legislative  power  to  enact,  as  to  future  contracts,  that  the 
same  shall  not  be  binding  or  effective  in  any  way  without  a 
seal,  or  without  an  acknowledgment  of  a  specific  kind,  or 
without  being  recorded.  Where  any  such  enactments  are  in 
force,  papers  purporting  to  be  contracts,  though  signed  by 
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the  parties,  are  not  in  reality  contracts  at  all  until  the  stat- 
utory condition  be  complied  with.  Such  statutes  do  not 
impair  the  obligations  of  a  contract.  They  simply  prescribe 
what  shall  be  essential  to  constitute  a  valid  contract.  No 
constitutional  provisions  forbid  such  enactments. 

The  judgment  of  the  Appellate  Court  in  this  case  is  there- 
fore affirmed. 

Judgment  affirmed. 


William  P.  Bkadshaw,  Admr. 

v. 

William  S.  Combs. 

Filed  at  ML  Vernon  March  29,  1882. 

1.  Witness — competency  in  suit  against  administrator.  The  principal 
in  a  promissory  note  is  a  competent  witness  in  a  suit  in  equity  by  the  surety 
against  the  administrator  of  the  payee,  to  enjoin  the  collection  of  the  note, 
on  behalf  of  the  surety,  to  prove  a  valid  contract  by  the  payee  extending  the 
time  of  payment  to  the  principal  without  the  consent  of  the  surety. 

2.  In  chancery,  any  defendant  was  always  competent  to  testify  in  behalf 
of  a  co-defendant  on  any  question  in  the  decision  of  which  he  had  no  interest, 
and  the  passage  of  the  act  of  1867,  abolishing  the  disqualifications  of  wit- 
nesses, has  in  no  manner  impaired  that  rule.  The  qualifications  to  the  gen- 
eral rule  therein  stated  are  mere  limitations  upon  the  effect  of  that  act  in 
rendering  a  witness  competent  in  cases  wherein  he  had  been  before  incom- 
petent. It  does  not  render  any  witness  incompetent  when,  in  the  absence  of 
the  statute,  he  was  and  had  been  competent. 

3.  Evidence — parol — to  add  to  written  contract.  An  indorsement  upon 
a  note,  "it  is  agreed  by  the  parties  to  this  note  that  the  interest  shall  be  at 
the  rate  of  ten  per  cent  until  paid,"  and  signed  by  the  principal  maker,  does 
not  render  parol  evidence  incompetent  to  prove  that  when  the  indorsement 
was  made  and  signed,  it  was  agreed  between  the  principal  and  the  agent  of 
the  payee  that  the  time  of  payment  should  be  extended  one  year,  and  that 
the  promise  to  pay  ten  per  cent  interest,  instead  of  eight,  was  the  considera- 
tion for  the  agreement  to  give  the  extension.  When  only  a  part  of  a  contract 
is  reduced  to  writing,  and  the  part  so  reduced  to  writing  is  merely  a  partial 
execution  of  a  part  of  an  entire  agreement,  the  whole  agreement  may  be 
proven. 
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4.  Same — leading  questions — when  proper.  In  the  case  of  a  reluctant 
or  unwilling  witness,  the  law  does  not  require  a  strict  and  literal  adherence 
to  the  general  rule  forbidding  leading  questions  to  a  party's  own  witness. 

5.  Remedy — of  surety  for  release  for  extension  of  time  to  principal. 
A  court  of  equity  has  jurisdiction  to  enjoin  the  collection  of  a  note,  at  the 
instance  of  a  surety,  where  the  payee  or  his  agent  has  made  a  valid  extension 
of  the  time  of  payment  with  the  principal,  without  the  knowledge  or  consent 
of  the  surety. 

Writ  of  Error  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Madison  county ;  the  Hon.  Amos  Watts,  Judge,  presiding. 

On  the  13th  of  July,  1865,  George  A.  Miller  and  W.  S. 
Combs  made  their  joint  and  several  promissory  note  for  the 
sum  of  §1350,  payable  to  Patience  C.  Morrison,  or  order,  two 
years  after  date,  with  interest  from  date,  at  the  rate  of  eight 
per  cent  per  annum,  payable  annually.  This  note  was  deliv- 
ered to  A.  W.  Brown,  for  Mrs.  Morrison,  to  secure  the  repay- 
ment, with  interest,  to  her  of  $1350  in  cash,  lent  to  Miller 
through  Brown,  as  her  agent,  Combs  joining  in  the  note  as  a 
mere  surety,  and  this  was  fully  known  to  Brown.  Brown 
continued  to  act  as  her  agent  until  1876,  in  which  year  she 
died.  Bradshaw,  administrator  de  bonis  non  of  the  estate  of 
Mrs.  Morrison,  deceased,  brought  an  action  at  law  against 
Miller  and  Combs  upon  the  promissory  note. 

This  is  a  suit  in  chancery,  brought  by  Combs  against 
Bradshaw,  as  such  administrator,  and  against  Miller,  to 
enjoin  the  collection  of  the  note  as  against  Combs,  upon  the 
ground  that  (as  alleged  in  the  bill)  the  creditor  and  the  prin- 
cipal debtor  had,  without  the  knowledge  or  consent  of  the 
surety,  made  between  themselves  a  valid  contract,  on  about 
July  13,  1870,  for  the  extension  of  the  time  of  payment  for 
one  year  from  that  date,  upon  consideration  that  the  debtor 
undertook  to  pay  interest  thereafter  at  the  rate  of  ten  per 
cent  per  annum.  This  allegation,  among  others,  was  denied 
in  the  answer  of  the  administrator,  and  replication  was  filed. 
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Miller  gave  his  deposition.  The  evidence  of  Brown  was  also 
heard  in  behalf  of  complainant.  On  final  hearing  the  bill 
was  dismissed.  On  appeal  to  the  Appellate  Court  this  decree 
was  reversed  and  the  cause  remanded.  Upon  a  second  hear- 
ing, in  pursuance  of  the  views  of  the  Appellate  Court,  a  decree 
was  entered  perpetually  enjoining  further  proceedings  against 
Combs  upon  that  note.  This  latter  decree  was  affirmed  by 
the  Appellate  Court,  and  the  administrator  brings  the  case 
here  for  review. 

Mr.  A.  W.  Metcalf,  for  the  plaintiff  in  error : 

Miller,  the  principal  in  the  note,  is  incompetent  as  a  wit- 
ness, because  a  party  to  the  suit  at  law  sought  to  be  enjoined. 
That  being  a  suit  by  an  administrator,  he  is  excluded  under 
section  2  of  the  act  entitled  "Evidence, "  not  being  embraced 
in  any  of  the  exceptions.  Boynton  v.  Phelps,  52  111.  219; 
Merrill  v.  Atkins,  58  id.  59;  Richerson  v.  Sternberg,  65  id. 
272 ;  Donlevy  v.  Montgomery,  66  id.  227 ;  Langley  v.  Dods- 
worth,  81  id.  86. 

If  the  defendant  in  error  had  introduced  Brown,  the  agent, . 
then  Miller  would  have  been  competent,  but  can  not  be  so 
unless  this  is  done.     Marshall  v.  Karl,  60  111.  208 ;  Freeman 
v.  Freeman,    62   id.    189;   Stonecipher  v.   Hall,   64   id.    121; 
Jacquin  v.  Davidson,  49  id.  82. 

Miller  being  incompetent  in  the  suit  at  law  as  a  party  to 
the  record,  can  not  be  rendered  competent  by  the  surety 
suing  in  equity  alone,  and  making  him  a  defendant.  Boyn- 
ton v.  Phelps,  52  111.  210 ;    Whitmore  v.  Rucker,  71  id.  410. 

That  parol  evidence  was  not  admissible  to  vary  the  con- 
tract indorsed  on  the  note,  and  show  that  a  definite  period  of 
extension  was  agreed  to,  while  the  writing  shows  it  to  be 
indefinite,  see  Marshall  v.  Gridley,  46  111.  247 ;  Purinton  v. 
N.  I.  R.  R.  Co.  46  id.  297 ;  Lane  v.  Sharp,  3  Scam.  573 ; 
Magce  ct  al.  v.  Hutchinson,  2  Gilm.  269 ;  Harlow  v.  Barnett, 
15  111.  56;  Perry  v.  Graves,  12  id.  289;  Rail   ct  al.  v.  Ben- 
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jamin,  56  id.  106 ;  Seattle  v.  Brown,  64  id.  360 ;  Weaver  v. 
Fries,  85  id.  357. 

While  in  many  cases  of  sureties  courts  of  equity  will  take 
cognizance,  it  is  only  where  the  remedy  at  law  is  incomplete. 
In  a  case  like  this  the  surety's  remedy  is  as  complete  at  law 
as  in  equity,  and  the  court  of  law  having  first  acquired  juris- 
diction, was  the  proper  forum  to  settle  the  rights  of  the  par- 
ties. Thomas  v.  Caldwell,  51  111.  139;  Ramsey  v.  Perley,  34 
id.  504. 

To  release  a  surety  by  an  extension  of  the  time  of  payment 
to  the  principal,  it  must  be  without  the  assent  of  the  surety, 
and  upon  a  new  consideration,  and  the  extension  must  be  for 
a  definite  time.  Flynn,  Exr.  v.  Mudd  &  Hughes,  27  111.  323 ; 
Pearl  et  al.  v.  Wilhaus,  11  id.  352  ;  Woolford  v.  Dow,  34  id.  424. 

Mr.  Frank  W.  Burnett,  for  the  defendant  in  error : 

1.  As  to  the  jurisdiction  of  equity:  This  is  the  appro- 
priate remedy  for  the  relief  of  a  surety  in  such  cases.  High 
on  Injunctions,  sees.  1375,  1376 ;  Story's  Eq.  Jur.  sees.  324, 
325. 

The  distinct  ground  of  equity  jurisdiction  here  is,  that  the 
remedy  at  law  is  not  as  adequate  as  in  equity,  for  the  reason 
that  the  principal  debtor  was  not  a  competent  witness  at  law, 
and  is  competent  in  equity.  Norton  v.  Woods,  5  Paige,  249 ; 
Miller  v.  McCann,  7  id.  451 ;  Jarvis  v.  Chandler,  Turn.  &  B. 
319;  Melter's  Admr.  v.  Melter,  4  C.  E.  Greene,  457;  Hay- 
ward  v.  Dinsdale,  17  Yes.  111. 

2.  As  to  the  competency  of  Miller :  The  statute  permit- 
ting parties  to  testify,  except  in  certain  cases,  was  intended 
to  enlarge  the  rule,  and  not  to  restrict  it.  Its  object  was  to 
remove  disqualifications,  and  not  to  add  them,  where  not 
existing  before.  Before  this  statute,  at  law  no  party  to  the 
record  could  testify,  whether  interested  in  the  result  or  not, 
while  in  equity  a  party  not  interested  in  the  result  could 
testify.     Kimball  v.  Cook,  1  Gilm.  433. 
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Miller  had  no  interest  in  the  result,  or  it  was  equally  bal- 
anced, and  he  was  competent  as  a  witness.  Kennedy  et  at.  v. 
Evans,  31  111.  269;  Norton  v.  Woods,  5  Paige,  249;  Miller  v. 
Mc-Cann,  7  id.  451. 

3.  As  to  the  competency  of  the  testimony :  The  parol 
evidence  only  showed  the  consideration  of  the  written  agree- 
ment to  pay  ten  per  cent  interest  instead  of  a  less  rate.  This 
was  not  to  add  to  or  vary  the  contract,  but  to  give  it  validity 
ami  effect.  The  contract  was  of  two  parts,  consisting  of 
mutual  promises,  the  promise  of  Miller  to  pay  the  ten  per 
cent,  and  the  promise  of  Brown  to  extend  the  time  .of  pay- 
ment. The  one  formed  the  consideration  for  the  other,  and 
both  might  be  in  writing,  or  one  in  writing  and  the  other  by 
parol.  Bishop  on  Cont.  sees.  61,  65,  512;  429,  421,  note; 
Morgan  v.  Fallenstein,  27  111.  31 ;  Morris  v.  Tillson,  81.  id. 
60S ;  Donlin  v.  Daegling,  80  id.  608 ;  1  Parsons  on  Contracts, 
448. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Counsel  for  plaintiff  in  error  contends  that  under  our 
statute  Miller,  being  a  party  to  this  suit,  could  not  properly 
be  allowed  to  testify  for- Combs  upon  this  point,  because  the 
fact  sworn  to  occurred  before  the  death  of  Mrs.  Morrison. 
He  relies  upon  the  provisions  of  the  act  of  1867  as  to  the 
competency  of  witnesses,  which  is  now,  with  some  additions 
and  modifications  not  affecting  this  question,  incorporated  in 
the  first  eight  sections  of  chapter  51  in  the  Eevised  Statutes 
of  1874,  entitled  "Evidence  and  Depositions."  Before  the 
passage  of  that  act,  by  the  rules  and  usages  of  courts  of 
chancery  one  defendant  was  held  competent  to  testify  in 
behalf  of  a  co-defendant  on  any  question  in  the  decision  of 
which  he  had  no  interest.  The  passage  of  that  statute  has 
in  no  manner  impaired  that  rule.  The  first  section  (Eev. 
Stat.  1874,  p.  488,)  abolishes  all  disqualifications  of  a  wit- 
ness by  reason  of  interest,  as  a  party  or  otherwise,  except  as 
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thereafter  stated  in  the  act.  The  qualifications  thereafter 
found  are  mere  limitations  upon  the  effect  of  that  act  in  ren- 
dering witnesses  competent  in  cases  wherein  they  had  been 
incompetent.  Nothing  in  the  act  contained  indicates  an 
intention  to  render  any  witness  incompetent  in  any  case 
where,  in  the  absence  of  the  statute,  he  was,  and  had  been, 
competent.  We  think  Miller  was  properly  held  a  competent 
witness. 

It  is  also  contended  that  parol  evidence  of  the  contract 
charged  was  rendered  incompetent  by  a  writing  found  upon 
the  note.  The  note  has  indorsed  upon  it  the  following:  "It 
is  agreed  by  the  parties  to  this  note  that  the  interest  shall 
be  at  the  rate  of  ten  per  cent  until  paid."  This  writing  is 
signed  by  George  A.-  Miller,  the  principal  debtor,  and  bears 
date  July  13,  1870.  The  testimony  of  Miller  is,  that  at  the 
time  when  this  memorandum  was  signed  by  him  it  was  agreed 
between  himself  and  Brown,  the  agent  of  Mrs.  Morrison,  that 
the  time  of  payment  should  be  extended  one  year,  and  that 
this  promise  to  pay  ten  per  cent  was  made  in  consideration 
that  the  creditor  agreed  to  forbear  for  one  year.  It  is  insisted 
that  to  receive  this  oral  testimony  is  to  vary  the  terms  of  a 
written  agreement  by  parol  proof  of  what  was  said  at  the 
making  thereof,  which  the  law  forbids.  We  think  not.  Had 
the  parol  proof  offered  been  that  the  new  rate  of  interest 
was  to  be  nine  per  cent  instead  of  ten,  the  rule  in  question 
would  have  applied.     Where  parties  reduce  their  agreement 

ito  writing  they  can  not  be  allowed  to  vary  its  terms  by  parol ; 
but  where  it  is  evident  that  the  agreement  is  not  reduced  to 
writing,  but  only  a  part  of  it,  and  where  that  part  reduced 
to  writing  is  merely  a  partial  execution  of  a  part  of  an  entire 
agreement  between  the  parties,  the  whole  agreement  may  be 
proven.  A  man  may  buy  a  horse  at  $100,  and  agree  to  give 
his  note,  at  one  year,  for  $80  of  the  price,  and  to  do  labor  at 
a  given  rate  to  the  amount  of  $20,  in  payment  for  the  horse. 
In  such  case  the  fact  that  he  gives  his  note  for  the  $80,  and 
28—102  III. 
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no  other  writing  is  made  except  the  note,  does  not  preclude 
the  vendor  of  the  horse  from  proving  the  promise  to  do  the 
labor,  nor  would  such  fact  prevent  the  purchaser  of  the  horse 
from  proving  the  contract  of  sale,  so  as  to  sustain  his  title  to 
the  horse.  The  case  at  bar  is  of  that  class  of  cases  presented 
by  this  illustration.  There  was  no  valid  objection  -to  the 
proof  on  this  ground.    * 

Complaint  is  made  that  leading  questions,  and  answers 
thereto,  were  permitted,  and  especially  in  the  examination  of 
Brown.  After  a  careful  examination  of  this  suggestion  we 
think  no  wrong  was  done.  Brown  was  plainly  a  reluctant  or 
unwilling  witness.  In  such  cases  the  purposes  of  truth  and 
justice  do  not  demand  a  strict  and  literal  adherence  to  the 
general  rule  on  the  subject. 

We  think  the  proofs  fully  sustain  the  decree,  and  that  the 
appropriate  remedy  for  the  relief  of  Combs,  as  surety,  has 
been  pursued  in  this  case.  High  on  Injunctions,  (2d  ed.) 
sees.  1375,  1376;   Story's  Eq.  Jur.  sees.  324,  325. 

Finding  no  error  in  the  record,  the  judgment  of  the  Appel- 
late Court  is  affirmed. 

Judgment  affirmed. 


E.  Bonham 

v. 

The  People,  for  use  of  Wilson,  Admr. 

Filed  at  Ml.  Vernon  March  29,  1882. 

1.  Limitation— when  the  statute  begins  to  run — sufficiency  of  a  plea. 
A  plea  to  an  action  on  a  guardian's  bond,  by  a  surety,  that  he  did  not,  at  any 
time  within  sixteen  years  before  the  suit,  execute  the  bond,  is  clearly  bad. 
The  limitation  runs  only  from  the  time  a  cause  of  action  accrues,  and  not 
from  the  date  of  the  bond,  and  it  requires  both  the  execution  of  the  bond 
and  its  breach  to  constitute  a  cause  of  action. 
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2.  Same — saving  of  right  of  action  after  disability  ceases.  Section  19 
of  the  Limitation  law,  Kev.  Stat.  1874,  and  section  21  of  the  same  law,  saving 
rights  of  action  after  a  party's  disability  is  removed,  or  his  death,  have  no 
application  where  the  cause  of  action  would  not  be  barred  in  the  absence  of 
such  statutes. 

3.  Plea — must  answer  all  it  professes  to  answer.  A  plea  in  an  action 
upon  a  guardian's  bond,  which  professes  to  answer  two  breaches  assigned  in 
the  declaration,  is  bad,  if  it  does  not  set  up  a  good  defence  to  both  of  the 
breaches. 

4.  Guaedian's  bond — conditions  as  to  liability  for  converting  the 
ward's  money  to  use  of  guardian.  An  assignment  of  a  breach  of  the  con- 
dition of  a  guardian's  bond,  that  the  guardian  had  converted  to  his  own  use 
a  large  amount  of  the  moneys  of  his  ward,  is  not  answered  by  a  plea  that  no 
adjustment  was  ever  had  of  the  accounts  of  the  guardian  by  the  probate 
court,  and  that  the  guardian  had  not  been  ordered  by  that  court  to  pay  to  the 
ward  in  her  life,  or  to  the  administrator  of  her  estate  after  her  death,  any 
sum  of  money,  and  that  the  guardian  had  never  been  cited  to  appear  before 
that  court  and  make  a  settlement  of  his  guardianship.  Our  statute  provides, 
that  whenever  the  condition  of  the  bond  of  any  guardian  shall  be  violated, 
suit  may  be  instituted  on  such  bond,  and  prosecuted  to  final  judgment  against 
such  guardian  and  any  one  or  all  of  the  sureties,  or  against  one  or  more  of 
them,  "without  first  establishing  the  liability  of  the  principal  by  obtaining 
judgment  against  him  alone,"  and  that  it  shall  not  be  necessary  to  a  recovery 
that  a  devastavit  shall  have  previously  been  established  against  the  principal. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  County  Court 
of  Wayne  county ;  the  Hon.  Carroll  C.  Boggs,  Judge,  pre- 
siding. 

This  was  an  action  upon  a  guardian's  bond,  brought  in 
the  county  court  of  Wayne  county,  by  appellee,  against  the 
guardian  and  against  appellant.  The  declaration  charges 
that  the  bond  was  executed  by  Justus  Beach,  guardian  of 
Laura  J.  Stinnett,  a  minor,  in  the  sum  of  $1000,  with 
appellant  as  surety,  dated  February  22,  1861,  setting  out  a 
bond  in  the  ordinary  form ;  that  Beach  was  duly  appointed 
such  guardian  and  then  entered  upon  his  duties,  and  so  con- 
tinued to  be  such  guardian  until  September,  1874,  when  said 
Laura  died  intestate;  that  on  December  20,  1878,  Wilson 
was  duly  appointed  administrator  of  her  estate  by  the  county 
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court  of  said  Wayne  county,  and  qualified  as  such.  The 
declaration  charges,  as  the  first  breach  of  this  bond,  that 
while  he  was  so  guardian,  etc.,  divers  large  sums  of  money — 
that  is,  $1000,  the  property  of  said  Laura, — came  to  his 
hands  as  such  guardian,  which  he  "disposed  of  to  his  own 
use, "  and  refused  to  pay  the  same  to  her  in  her  lifetime,  and 
still  refuses  to  pay  to  her  administrator.  Other  breaches 
were  assigned,  which,  from  the  view  taken  of  the  case  by  the 
court,  need  not  be  stated.  Process  against  the  principal  was 
returned  not  found,  and  the  plaintiff  proceeded  to  judgment 
against  the  surety  only. 

To  this  declaration  appellant  pleaded  several  pleas,  upon 
some  of  which  issues  of  fact  were  joined,  and  found  against 
him,  and  to  some  of  which  demurrers  were  sustained  by  the 
court.     Among  the  pleas  thus  held  bad,  were  the  following : 

No.  4.  And  for  a  further  plea  in  this  behalf,  the  said 
defendant  says  actio  non,  because  he  says  he  did  not,  at  any 
time  within  sixteen  years  next  before  the  commencement  of 
this  suit,  execute  the  said  supposed  writing  obligatory,  in 
the  declaration  mentioned,  etc. 

No.  9.  And  for  a  further  plea  to  the  first  and  fourth 
breaches  in  said  declaration  contained,  which  breaches  charge 
the  receipt  of  money  b}^  said  guardian,  said  defendant  says, 
etc.,  because  he  says  that  no  adjustment  was  ever  had  of  the 
accounts  of  said  Justus  Beach,  as  guardian  of  said  Laura  J. 
Stinnett,  deceased,  by  the  probate  court  of  said  Wayne 
county,  and  said  guardian  ordered  by  said  court  to  pay  to 
said  Laura  J.  Stinnett  during  her  lifetime,  or  to  the  said 
WTilson  since  her  decease,  any  sum  of  money  claimed  to  be 
due  from  said  guardian,  nor  had  said  guardian  ever  been 
cited  or  notified  to  appear  in  said  court  and  make  a  settle- 
ment of  his  said  guardianship ;  wherefore,  etc. 

No.  10.  And  for  a  further  plea,  etc.,  because  he  says  that 
said  Laura  J.  Stinnett  departed  this  life,  to-wit,  on  the  first 
clay  of  October,  1873,  within  the  age  of  eighteen  years,  and 
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that  this  suit  was  not  brought  within  one  year  from  the  time 
of  said  decease ;  wherefore,  etc. 

No.  11.  And  for  a  further  plea,  etc.,  because  he  says  that 
said  Laura  J.  Stinnett  departed  this  life  on  the  first  day  of 
October,  1873,  within  the  age  of  eighteen  years,  and  that  her 
disability  of  minority  was  then  removed,  and  that  this  suit 
was  not  commenced  within  two  years  after  the  removal  of 
such  disability ;  wherefore,  etc. 

No.  12.  And  for  a  further  plea,  etc.,  because  he  says  that 
Laura  J.  Stinnett  departed  this  life  October  1,  1873,  that 
said  Laura  would  have  been  eighteen  years  old  on  the  first 
day  of  January,  1877,  and  that  this  suit  was  not  com- 
menced within  two  years  from  that  date;  wherefore,  etc. 

The  case  was  then  submitted  to  the  court  without  a  jury. 
The  court  found  the  issues  for  the  plaintiff,  and  assessed  the 
damages  at  $1000,  and  entered  judgment  upon  the  finding. 
Defendant  appealed  to  the  iYppellate  Court,  where  the  judg- 
ment was  affirmed.  He  brings  the  case  here  by  appeal  from 
that  court,  and  seeks  a  reversal,  insisting  that  the  above 
pleas,  held  bad  on  demurrer,  were  each  good  in  law. 

Mr.  Edwin  Beecher,  for  the  appellant : 

Suit  can  not  be  brought  on  the  bond  until  there  has  been 
an  adjustment  in  the  probate  court,  or  a  refusal  by  the 
guardian  after  being  legally  required  to  do  so.  Stillwell  v. 
Miller,  19  Johns.  303 ;  Robertson  v.  Robertson,  1  Boot,  51 ; 
Bailey  v.  Rogers,  1  Greenlf.  185;  Critchell  v.  Hall,  56  N.  H. 
324;  Smith  v.  Davis,  45  id.  570;  O'Brien  y.  Strong,  42  Iowa, 

1643;  NiLtz  v.  Renter,  1  Watts,  229;  Wiser  v.  Blachley,  1 
Johns.  Ch.  608 ;  Hall  v.  Bumstead,  20  Pick.  8 ;  Dawes  v. 
Bell,  4  Mass.  106;  Salisbury  v.  Van  Hoesen,  3  Hill,  (N.  Y.) 
77;  Dennison  v.  Corniuell,  17  S.  &  B.  378;  Conner  v.  Baser, 
62  Pa.  St.  436;  Sebastian  v.  Bryan,  21  Ark.  447;  Graff  v. 
Mesner,  52  Cal.  636 ;  Tate  v.  Norton,  4  Otto,  746 ;  Gilbert  v. 
Guptill,  34  111.  137;  Harvey  et  al.  v.  Harvey,  Exr.  87  id.  56; 
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Matthews  on  Guardians,  92  ;  2  Bedfield  on  Wills,  823  ;  United 
States  v.  Curtis,  10  Otto,  123. 

The  third  and  fourth  pleas  of  limitation  of  sixteen  years 
were  a  bar  to  the  action.  Acts  of  1849,  2d  session,  p.  44, 
sec.  1 ;  Gilbert  v.  Guptill,  34  111.  112 ;  Scheel  et  al.  v.  Eid- 
man  et  al.  77  id.  304 ;  Favorite  v.  Booker  s  Admr.  17  Ohio  St. 
548 ;   Cochran  v.  Taylor,  13  id.  382. 

After  the  death  of  the  ward  the  action  must  be  brought 
within  one  year.  Kev.  Stat.  1874,  p.  676,  sec.  19;  Mercers 
Lessees  v.  Selden,  1  H.  53. 

The  ward,  if  living,  would  be  barred  unless  suit  was 
brought  within  two  years  after  the  disability  was  removed. 
Eev.  Stat.  1874,  p.  676,  sec.  21. 

These  acts  of  the  legislature  limiting  to  one  and  two  years, 
as  set  forth  in  pleas  10,  11  and  12,  are  valid.  Whitney  et  al. 
v.  Webb  et  al.  10  Ohio,  522;  Demarest  v.  Wynkoop,  3  Johns. 
Ch.  142 ;  Lewis  v.  Lewis,  7  H.  782 ;  Hodgen  v.  Henrichson, 
85  111.  259;  Morse  v.  Goold,  1  Kernan,  288;  Cropsey  v. 
Ogden,  id.  233 ;  Hawkins  v.  Barney's  Lessees,  5  Peters,  466 ; 
Ross  v.  Duval,  13  id.  63 ;  Lewis  v.  Admr.  of  Broadwell,  3 
McLean,  563 ;  Angell  on  Limitation,  sees.  194,  476 ;  Sedg- 
wick on  Stat,  and  Const.  Law,  691. 

Messrs.  Eobinson  &  Johns,  and  Messrs.  Creighton  & 
Sibley,  for  the  appellee : 

The  act  of  the  county  court  in  the  appointment  of  an 
administrator  can  not  be  inquired  into  in  a  collateral  pro- 
ceeding. Wright  v.  Wallbaum  et  al.  39  111.  563 ;  Liffin  et  al. 
v.  Abbott  et  al.  48  id.  18. 

By  statute  it  is  not  necessary  to  a  recovery  upon  an  admin- 
istrator's or  guardian's  bond,  that  a  devastavit  shall  first  be 
established.     Bev.  Stat.  1874,  p.  730,  sec.  13,  ch.  103. 

The  statute  in  force  when  the  bond  in  this  case  was  given, 
fixed  the  limitation  at  sixteen  years,  not  from  the  execution 
of  the  bond,  but  after  the  cause  of  action  accrued,  and  no 
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action  could  accrue  during  the  lifetime  of  the  ward  before 
his  majority.  He  could  not  sue  before  arriving  of  age. 
Scheel  v.  Eidman  et  al.  77  111.  301. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  fourth  plea  is  clearly  bad.  The  allegation  is,  that  the 
bond  was  not  executed  at  any  time  within  sixteen  years 
before  the  commencement  of  this  suit.  There  is  no  statute 
rendering  the  lapse  of  sixteen  years  from  the  date  of  the 
instrument  a  bar  to  the  action.  The  statute  applicable  to 
an  action  of  this  kind  upon  a  bond  of  that  date,  says : 
"Actions  on  bonds  *  *  *  shall  be  commenced  within 
sixteen  years  next  after  the  cause  of  action  accrued."  It 
does  not  say  within  sixteen  years  after  the  execution  of  the 
bond.  The  cause  of  action  is  not  the  making  of  the  bond. 
No  action  accrued  upon  the  making  of  the  bond.  The  cause 
of  action  consists  of  the  execution  of  the  bond,  in  combina- 
tion with  the  breach  of  the  condition  of  the  bond.  It 
requires  both  the  execution  of  the  bond  and  the  breach  of 
the  bond  to  constitute  a  cause  of  action. 

The  ninth  plea  is  also  bad.  It  professes  to  be  a  plea  to 
the  first  and  fourth  breaches  assigned  in  the  declaration. 
Such  a  plea,  to  be  good,  must  answer  both  of  the  breaches 
mentioned.  It  is  not  sufficient  that  it  may  furnish  a  good 
defence  to  one  of  the  breaches.  The  first  breach  assigned 
is,  that  the  guardian  had  converted  to  his  own  use  a  large 
amount  of  the  moneys  of  his  ward.  It  is  no  answer,  under 
our  laws,  to  such  a  charge  in  the  declaration,  to  say  that  no 
adjustment  was  ever  had  of  the  accounts  of  the  guardian  by 
the  probate  court,  and  that  the  guardian  had  not  been 
ordered  by  that  court  to  pay  to  the  ward  in  life,  or  to  the 
administrator  of  her  estate  after  her  death,  any  sum  of 
money,  and  that  the  guardian  had  never  been  cited  to  appear 
before  that  court  and  make  a  settlement  of  his  guardianship. 
Our  statute  provides,  that  whenever  the  condition  of  the  bond 
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of  any  guardian  shall  be  violated,  suit  may  be  instituted  on 
such  bond,  and  prosecuted  to  final  judgment  against  such 
guardian  and  any  and  all  of  the  sureties,  or  against  one  or 
more  of  them,  "without  first  establishing  the  liability  of  the 
principal  by  obtaining  judgment  against  him  alone,"  and 
that  it  shall  not  be  necessary  to  a  recovery  that  a  devastavit 
should  have  previously  been  established  against  the  principal. 

Whether,  in  a  case  where  a  guardian  has  simply  failed  to 
pay  over  and  continues  to  hold  funds  of  the  ward,  it  is  or  is 
not  necessary  that  his  accounts  be  first  settled  in  the  probate 
court,  or  that  he  fail  to  make  such  settlement  after  citation, 
before  an  action  at  law  can  be  maintained  upon  the  bond, 
we  are  not  called  upon  here  to  decide.  In  this  case  the 
declaration  charges  expressly  that  he  converted  -  to  his  own 
use  the  money  of  his  ward.  This  allegation  is  not  denied  by 
any  plea  on  file.  Being  a  material  allegation  in  the  declara- 
tion, it  is  admitted,  for  the  purposes  of  that  plea,  by  every 
plea  which  does  not  deny  it.  We  do  not  decide  that  the 
mere  retention  of  the  custody  of  the  ward's  money,  without 
an  order  of  the  probate  court  to  pay  the  same,  would  of 
itself  constitute  a  conversion  to  the  use  of  the  guardian. 
No'  question  of  that  kind  arises  here,  for  it  is  confessed  of 
record  in  this  case  that  the  guardian  did  so  convert  the 
money  of  his  ward. 

The  statutes  of  limitation  relied  on  for  the  support  of  the 
tenth,  eleventh  and  twelfth  pleas,  have  no  application  where 
the  cause  of  action  would  not  be  barred  in  the  absence  of 
these  statutes,  and  hence  have  no  application  here. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 
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Henry  Bartling  et  al. 
v. 
Frederick  Brasuhn  et  al. 

Filed  at  Mt.  Vernon  March  29,  1882. 

1.  Notice — by  possession  of  land.  The  actual  possession  of  land  is 
notice  to  all  persons  dealing  with  it  of  whatever  rights  the  possessor  has  in 
it,  and  a  person  buying  land  from  the  holder  of  the  legal  title,  with  notice  that 
he  holds  such  title  merely  as  a  security  for  money  loaned,  may  be  treated 
the  same  as  his  grantor,  and  will  take  the  premises  subject  to  redemption. 

2.  Moetgage — proof  to  show  title  is  held  as  a  security.  To  establish 
a  deed  absolute  in  form  as  a  mortgage,  the  evidence  must  be  clear,  satisfac- 
tory and  convincing.  But  it  may  be  shown  from  the  conduct  of  the  parties, 
and  facts  and  circumstances  attending  the  transaction  and  transpiring 
afterwards. 

Appeal  from  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  Casey  &  Dwight,  for  the  appellants : 

That  Brasuhn  advanced  and  loaned  to  Bartling  the  money 
to  complete  the  payment  of  the  contracts  for  the  lands,  and 
took  title  to  himself  to  secure  the  repayment  of  this  money, 
and  when  repaid  was  to  convey  the  land  back  to  Bartling,  is 
sufficient  evidence  to  show  that  the  party  advancing  the 
money  took  the  legal  title  only  as  a  security  for  the  loan. 
Preschbaker  v.  Feaman,  32  111.  475 ;  Ewart  v.  Walling,  42  id. 
453;  Ruckman  v.  Alwood,  71  id.  155;  Strong  v.  Shea,  83  id. 
575 ;  Ross  v.  Dumoss,  45  id.  447. 

Laches  not  imputable  to  those  in  peaceable  possession : 
Wilson  v.  Rodgers,  77  111.  76;  Glover  v.  Fisher,  11  id.  666; 
Morgan  v.   Herrick,  21  id.  497 ;    Strong  v.  Shea,   83  id.  575. 

A  party's  possession  of  land  is  notice  of  all  his  rights 
therein.  Morrison  v.  Kelly,  22  111.  610;  Doolittle  v.  Cook, 
75  id.  354;  Rupert  v.  Mark,  15  id.  540. 
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Mr.  W.  S.  Forman,  for  the  appellees : 

A  conveyance  absolute  upon  its  face  will  not  be  construed 
to  be  a  mortgage,  upon  slight  or  contradictory  evidence. 
Remington  v.  Campbell,  60  111.  516;  Pitts  et  al.  v.  Cable  et  al. 
44  id.  103;  Magnussen  v.  Johnson  et  al.  73  id.  159. 

After  the  lapse  of  ten  years,  upon  loose  statements  and 
admissions,  the  court  will  not  hold  the  conveyance  from 
Bartling  to  Brasuhn  a  mortgage.  The  proof  must  be  clear 
and  convincing.  Wilson  v.  McDonald,  78  111.  517 ;  Knowles 
et  al.  v.  Knowles,  86  id.  1 ;  Maker  v.  Farwell  et  al.  97  id.  56. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  the  widow  and  minor 
heirs  of  William  Bartling,  deceased,  against  Frederick  Bra- 
suhn and  Henry  Eggeman.  It  is  set  forth  in  the  bill  that 
William  Bartling,  in  his  life,  was  the  owner  of  contracts  with 
the  Illinois  Central  Kailroad  Company  for  three  forty- acre 
tracts  of  land,  originally  made  to  one  Baldwin,  who  assigned 
them  to  Bartling  some  time  in  February,  1867.  Bartling 
went  into  possession  of -the  lands  under  the  contracts,  and 
made  valuable  improvements  thereon,  consisting  of  a  dwelling 
house,  stable,  and  other  out-buildings,  and  thereafter  resided 
on  the  lands  with  his  family  until  his  death,  which  occurred 
in  April,  1873.  It  is  alleged  in  the  bill,  and  not  denied  in 
the  answers,  that  Bartling  made  payments  to  the  railroad 
company  on  the  contracts,  but  the  exact  amount  of  such 
payments  does  not  appear  from  the  testimony,  nor  is  it  very 
material.  It  is  further  set  forth  in  the  bill,  that  Bartling 
was  desirous  of  paying  up  the  amount  due  on  the  contracts 
to  the  railroad  company,  and  to  accomplish  that  object  he 
made  an  arrangement  with  defendant  Frederick  Brasuhn  to 
obtain  the  amount  of  money  necessary  to  make  such  pay- 
ments. In  order  to  secure  Brasuhn  for  the  money  to  be 
advanced,  it  is  alleged  Bartling  was  to  assign  his  contracts 
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to  him,  which  was  done  in  October,  1871,  and  afterwards,  on 
payment  of  the  sum  due,  the  railroad  company  caused  a  deed 
to  be  made  to  Brasuhn  for  the  several  tracts  of  land  embraced 
in  the  contracts.  There  is  some  conflict  in  the  testimony  as 
to  the  exact  amount  of  money  Brasuhn  paid  to  the  railroad 
company  for  Bartling  before  he  could  get  a  deed  for  the 
lands,  but  the  better  evidence  is  it  was  $609.20.  There  is  a 
receipt  that  was  given  in  evidence,  which  recites  a  payment 
of  $600  in  September,  1871,  as  having  been  made  on  the 
contracts  to  J.  W.  Turley,  agent  for  the  railroad  company. 
That,  it  will  be  perceived,  was  before  the  contracts  were 
assigned  to  Brasuhn,  and  the  testimony  of  Turley  is,  the  sig- 
nature to  the  receipt  is  not  his,  and  to  the  best  of  his  recol- 
lection Brasuhn  did  not,  at  that  date,  or  at  any  other  time, 
pay  him  for  the  railroad  company  the  sum  of  $600. 

It  appears  that  in  January,  perhaps  in  1880,  Brasuhn  con- 
veyed the  lands  to  Henry  Eggeman,  but  the  bill  charges  he 
had  actual  notice  of  complainants'  rights  before  buying  the 
lands.  The  prayer  of  the  bill  is,  that  the  deed  from  the 
railroad  company  to  Brasuhn,  as  between  him  and  William 
Bartling,  deceased,  be  declared  to  be  a  mortgage,  to  secure 
the  indebtedness  of  the  intestate  to  him ;  that  an  account 
be  taken  of  the  sum  yet  remaining  due  to  Brasuhn,  after 
deducting  payments  and  rents,  on  the  sum  loaned  to  the 
intestate ;  that  the  deed  to  Eggeman  be  declared  void  as  to 
the  heirs  of  Bartling,  and  that  Brasuhn  be  decreed,  on  pay- 
ment to  him  of  whatever  sum  may  be  found  to  be  due  to  him, 
if  any,  to  convey  the  lands  to  the  heirs  of  William  Bartling, 
deceased.  The  circuit  court  dismissed  the  bill,  and  com- 
plainants bring  the  case  to  this  court  on  appeal. 

The  widow  of  the  intestate  has  been  in  possession  of  the 
premises  ever  since  his  death,  and  a  part  of  the  time  some 
of  his  children  resided  with  her.  Her  possession  was  notice 
to  all  persons  dealing  with  the  property  of  whatever  rights 
she  had  in  it.      The   subsequent  purchaser  was  distinctly 
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notified  by  the  guardian  of  two  of  the  heirs,  with  whom  he 
negotiated  the  trade,  of  the  interests  of  his  wards, — that  they 
would  be  entitled  to  all  the  surplus  of  the  purchase  money 
after  deducting  the  sum  claimed  by  Brasuhn.  The  case  is 
not  embarrassed  by  the  rights  of  an  intervening  innocent 
purchaser,  and  it  may  therefore  be  treated  as  if  the  contro- 
versy was  confined  to  the  original  parties  to  the  transaction. 

The  question  involved  is  one  of  fact.  It  is  whether  Bra- 
suhn, by  the  deed  from  the  railroad  company,  took  the  abso- 
lute estate  in  the  property,  or  whether  he  took  the  title  by 
way  of  security  for  the  indebtedness  of  the  intestate  to  him. 
The  latter  theory  is  the  one  best  sustained  by  the  evidence, 
and  is  most  consistent  with  the  attendant  circumstances. 
Indeed,  the  conduct  of  the  parties  from  the  beginning  is 
wholly  inconsistent  with  any  other  hypothesis.  At  the  time 
Bartling  assigned  the  contracts  to  Brasuhn  he  had  made 
improvements  of  considerable  value  on  the  premises,  and 
there  remained  only  an  inconsiderable  amount  of  the  pur- 
chase money  to  be  paid.  It  seems  most  unreasonable  he 
should  agree  to  give  up  his  land,  with  its  improvements,  for 
the  mere  privilege  of  becoming  a  tenant  of  Brasuhn,  and  yet 
that  is  all  it  is  claimed  he  was  to  have  for  his  land,  upon 
which  he  had  paid  considerable  sums  of  money  on  the  con- 
tracts and  for  the  improvements  he  had  made  upon  it.  It 
is  not  improbable  he  could  have  sold  the  land  outright,  and 
saved  something  for  himself  and  family. 

Neither  Brasuhn  nor  any  of  the  parties  connected  with 
the  transaction  ever  treated  the  land  as  belonging  to  Bra- 
suhn. Soon  after  the  death  of  Bartling  his  widow  paid 
Brasuhn  $300  on  the  indebtedness  of  her  husband  to  him. 
This  fact  in  the  case  is  not  called  in  question  by  the  defence. 
It  is  not  claimed  the  intestate  owed  him  for  anything  else, 
other  than  the  money  advanced  for  him  to  the  railroad  com- 
pany, and  what  did  he  take  the  money  for  if  he  owned  the 
lands  absolutely  ?     No  more  distinct  and  positive  recognition 
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of  the  relation  of  debtor  and  creditor  between  the  parties 
could  possibly  have  been  made.  Besides  that,  it  is  clearly 
proven,  at  the  time  of  the  payment  of  the  $300,  he  promised, 
on  the  payment  of  the  balance  due  him  from  the  intestate, 
which  he  stated  to  be  $900,  he  would  make  the  heirs  a  deed 
for  the  lands.  After  the  death  of  Bartling  he  permitted  the 
guardians  of  the  heirs  to  have  charge  of  the  lands,  and 
authorized  one  of  them  to  negotiate  the  sale  of  the  lands  to 
Eggeman,  with  the  distinct  understanding  the  heirs  of  Bart- 
ling were  to  have  all  of  the  purchase  money  over  the  amount 
claimed  to  be  due  to  Brasuhn.  It  was  so  divided.  It  is 
quite  improbable  he  would  have  so  dealt  with  the  land  had 
he  believed  himself  to  be  the  absolute  owner  of  it,  subject  to 
no  defeasance  whatever. 

The  rule  of  law  is  undoubtedly  as  defendants  insist  it  is : 
that  to  establish  a  deed  absolute  in  form  is  a  mortgage,  the 
evidence  must  be  clear,  satisfactory  and  convincing.  Adher- 
ing to  the  strictest  rule  declared  by  the  cases  in  this  court  on 
this  subject,  the  evidence  makes  a  clear  case,  entitling  com- 
plainants to  equitable  relief.  The  direct  proof,  as  well  as 
the  acts  of  the  parties  and  the  circumstances,  about  which 
there  can  be  no  misunderstanding,  make  it  apparent  the  deed 
from  the  railroad  company  to  Brasuhn,  although  absolute 
in  form,  was  nothing  more  than  mortgage  security  for  the 
money  advanced  by  him  for  the  intestate  to  obtain  the  title 
to  the  lands  for  him.  It  was  not  to  vest  Brasuhn  with  the 
absolute  title.  This  was  well  understood  by  the  parties 
themselves,  and  their  subsequent  conduct  conformed  to  this 
understanding.  That  the  title  to  these  lands  was  in  Brasuhn 
as  mortgage  security,  not  the  slightest  doubt  is  entertained. 
The  fact  he  received  a  payment  of  $300  from  the  widow  on 
this  very  indebtedness  of  her  husband  to  him,  after  his  death, 
and  that  he  permitted  the  guardian  of  the  minor  heirs  to 
negotiate  the  sale  of  the  property,  and  to  retain  a  part  of  the 
purchase  money  for  their  use,  is  most   convincing  evidence 
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the  lands  were  trust  property  in  his  hands,  and  was  so 
treated  by  him.  Any  other  conclusion  would  be  wholly 
inconsistent  with  the  well  established  facts  of  the  case. 

The  decree  will  be  reversed,   and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Decree  reversed. 


Theodore  Selb  et  al. 

v. 
Anne  Montague. 

Filed  at  ML  Vernon  March  29,  1882. 

1.  Dowee — homestead — where  there  are  incumbrances — rights  of  the 
widow,  as  to  a  stranger  purchasing  from  the  husband.  If  mortgaged 
property  is  bought  by  a  stranger,  from  the  mortgagor,  under  such  circum- 
stances as  to  show  that  he  only  paid  for  the  excess  of  its  value  over  the 
mortgage  debt,  which  he  is  to  pay  as  a  part  of  the  purchase  price,  the 
widow  of  the  mortgagor  will  be  let  in  to  claim  dower  at  law  if  such  pur- 
chaser obtains  a  discharge  of  the  mortgage. 

2.  Same — in  case  of  mortgage  before  marriage.  Where  the  husband 
has  mortgaged  his  land  before  marriage,  his  wife,  on  marriage,  takes  an 
inchoate  right  to  dower  only  in  the  excess  of  the  value  of  the  land  over  the 
amount  of  the  mortgage,  and  if  the  husband  pays  the  mortgage  debt,  he 
acquires  the  title  that  was  in  the  mortgagee,  and  his  wife's  dower  attaches 
to  it  the  same  as  to  any  other  interest  in  land  acquired  by  him  during  cover- 
ture. 

3.  Same—  where  the  heir  discharges  the  incumbrance.  If  the  mortgage 
is  paid  by  the  heir  after  the  death  of  the  ancestor,  this  is  equivalent  to  a  pur- 
chase by  the  heir  of  that  interest  in  the  estate  which  was  in  the  mortgagee. 
The  widow  will  have  no  dower  in  such  new  estate,  except  she  makes  just  con- 
tribution towards  the  cost  of  removing  the  incumbrance,  or  pays  her  ratable 
share  of  the  redemption  money. 

4.  Same — as  to  purchaser  at  administrator's  sale.  A  purchaser  of  mort- 
gaged land  at  an  administrator's  sale  takes  the  right  of  the  heir,  neither  more 
nor  less — the  equity  of  redemption — and  if  he  redeems  from  the  mortgage  he 
holds  as  the  heir  would  have  held  had  he  paid  off  the  mortgage,  and  the 
widow  can  have  dower  only  by  paying  her  ratable  share  of  the  money  neces- 
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sary  to  discharge  the  mortgage.    The  same  rule  applies  in  regard  to  her  claim 
of  an  estate  of  homestead. 

5.  So  it  is  held,  where  a  husband  had,  before  marriage,  mortgaged  his 
lands,  releasing  the  homestead,  and  after  marriage  he  gave  another  mortgage 
on  the  same  land,  in  which  the  dower  and  homestead  were  duly  relinquished 
by  him  and  his  wife,  and  the  lands  were  sold  at  administrator's  sale  to  one 
who  subsequently  discharged  the  incumbrances,  it  was  error  to  grant  the 
widow,  unconditionally,  dower  and  an  estate  of  homestead  in  the  property, 
without  subjecting  each  of  her  said  rights  to  the  condition  she  should,  as 
to  each  right,  contribute  a  ratable  share  of  the  redemption  money. 

6.  Administrator's  sale — administrator  has  no  power  to  make  terms 
of  sale.  An  administrator,  on  the  sale  of  real  estate  to  pay  debts  of  his  intes- 
tate, has  no  lawful  authority  to  make  the  sale  on  the  terms  that  the  purchaser 
is  to  discharge  a  mortgage  thereon,  and  also  the  widow's  dower  and  right  of 
homestead;  and  if  in  fact  he  makes  such  terms,  his  act  is  inoperative  and 
void.     He  can  sell  the  interest  of  the  heirs,  and  no  more  and  no  less. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  petition  for  dower,  filed  by  appellee,  as  widow 
of  Daniel  Montague,  deceased,  claiming  dower  and  home- 
stead in  certain  real  estate  in  Madison  county. 

The  facts  are,  that  Daniel  Montague  died  intestate  on  the 
17th  day  of  November,  1877,  leaving  appellee,  his  widow, 
owning  the  equity  of  redemption  in  about  260  acres  of  land 
in  said  county.  Appellee  was  married  to  deceased  on  the 
31st  day  of  August,  1875.  On  June  17,  1872,  Daniel  Mon- 
tague gave  a  mortgage,  covering  a  portion  of  the  land  in  con- 
troversy, to  Celia  Morrison,  to  secure  the  sum  of  $500,  and  on 
the  3d  day  of  November,  1873,  he  gave  a  second  mortgage  to 
John  Wood,  covering  a  portion  of  said  land,  to  secure  an 
indebtedness  of  $852,  and  interest.  These  mortgages  were 
executed  in  due  form,  and  in  each  the  said  Montague  released 
his  homestead  rights.  On  October  20,  1876,  Montague 
executed  a  third  mortgage,  his  wife,  the  appellee,  joining 
therein,  covering  another  part  of  said  land,  to  secure  the 
principal  sum  of  $1000,  in  which  mortgage  the  appellee 
released  her  dower  and  homestead  rights  in  said  land.     The 
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first  two  mortgages  were  foreclosed  at  the  March  term,  1880, 
of  the  Madison  county  circuit  court,  upon  a  bill  and  cross- 
bill, and  the  premises  were  sold  under  the  decree  of  said 
court  on  the  3d  day  of  July,  1880,  to  J.  H.  Spence  and  John 
Scechtig,  for  the  sum  of  $1638.  On  the  7th  day  of  August, 
1880,  all  of  the  premises  in  controversy  were  sold  by  the 
administrator  of  the  estate  of  Daniel  Montague,  by  virtue  of 
an  order  of  the  probate  court,  to  appellants,  for  the  sum  of 
§3500,  subject  to  all  claims  against  it.  After  the  sale  to  the 
appellants,  the  certificate  of  purchase  held  by  Spence  and 
Scechtig,  and  the  note  secured  by  the  last  mentioned  mort- 
gage, were  transferred  to  appellants  by  the  legal  holders 
thereof,  by  a  formal  assignment  on  the  backs  of  said  instru- 
ments. The  only  controversy  about  the  facts  is,  that  it  will 
be  claimed  by  appellee  that  when  the  administrator  sold  the 
land  at  public  sale  he  announced  that  the  purchasers  were 
to  pay  all  the  incumbrances,  and  that  by  virtue  of  that 
announcement  they  are  legally  bound  to  do  so. 

The  question  presented  is,  shall  appellants  be  compelled  to 
pay  all  of  the  above  incumbrances,  or  must  appellee  con- 
tribute her  proportionate  share  towards  their  payment  before 
she  can  have  dower  in  said  premises. 

Messrs.  Keome  &  Hadley,  for  the  plaintiffs  in  error : 
On  the  husband's  death,  his  widow  takes  her  dower  or 
interest  in  the  estate,  if  at  all,  charged  with  any  mortgage 
thereon  given  by  him. before  marriage,  or  by  both  during  the 
marriage,  in  which  her  dower  is  released ;  and  if  any  one 
interested  in  the  estate,  as  heir  or  purchaser,  discharges  or 
redeems  the  mortgage,  he  thereby  acquires  an  equitable  lien 
upon  the  estate,  which  he  may  hold  against  the  widow  till 
she  contributes  her  portion  of  the  charge,  according  to  the 
value  of  her  interest.  1  Washburn  on  Eeal  Property,  (2d  eel.) 
186 ;  4  Kent's  Commentaries,  48  ;  Eaton  v.  Simonds,  14  Pick. 
98 ;  Swaine  v.  Perrine,  5  Johns.  Ch.  482 ;   Gibson  v.  Crchorc, 
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5  Pick.  14:6 ;  Richardson  v.  Skolfield,  45  Maine,  360 ;  Denton 
v.  Nanny,  8  Barb.  318  ;  Ross-iter  v.  Cassit,  15  N.  H.  38  ;  Bank 
of  Commerce  v.  Owens,  31  Md.  320 ;  Johnson  v.  Watson,  87 
111.  535;  Stribling  v.  Ross,  16  id.  122. 

An  express  agreement  by  a  purchaser  of  land  at  an  admin- 
istrator's sale,  to  pay  off  a  mortgage,  will  not  let  the  widow 
in  to  have  dower  without  contribution.  Gibson  v.  Crehore, 
3  Pick.  475 ;  5  id.  146 ;  Von  Vronker  v.  Eastman,  7  Mete. 
157;  Bell  v.  Mayor  of  New  York,  10  Paige,  70;  Wood  v. 
Wallace,  10  Fost.  (N.  H.)  384. 

The  administrator  has  no  authority  to  make  any  terms  for 
the  sale  of  his  intestate's  lands,  whereby  to  reduce  the  assets 
of  the  estate.  This  would  be  unjust  to  creditors  of  an 
insolvent  estate. 

Messrs.  Metcalf  &  Beadshaw,  for  the  defendant  in  error : 

Where  the  mortgagor  discharges  a  mortgage  given  by  him 
on  his  land,  he  can  not  call  on  any  one  for  contribution,  he 
having  only  paid  his  own  debt.  So,  if  the  mortgaged  estate 
is  bought  by  a  stranger  under  such  circumstances  as  to  show 
that  he  only  paid  for  the  excess  of  its  value  or  price  over  the 
mortgage,  the  widow  of  the  mortgagor  will  be  let  in  for  dower 
when  the  purchaser  procures  a  discharge  of  the- mortgage. 
1  Washburn  on  Eeal  Property,  (1st  ed.)  184. 

In  this  case  the  purchaser  at  the  administrator's  sale 
bought  subject  to  the  mortgage  and  the  homestead  and  dower 
of  the  widow,  paying  only  the  excess  of  the  value  of  the  land 
above  the  incumbrances,  and  the  case  falls  within  the  rule 
laid  down  above.      Welner  v.  Heintz  et  al.  17  111.  259. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

In  Washburn  on  Real  Estate  it  is  correctly  said,  (vol.  1,  p. 

184,)  that  "as  the  mortgagor,      *.*■.*      if  he  discharge 

the    mortgage,    is    not    allowed    to    call    upon    another    for 

contribution,    having    only   paid    his    own    debt,    so,   if    the 

29—102  III. 
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mortgaged  estate  is  bought  by  a  stranger,  under  such  cir- 
cumstances as  to  show  that  he  only  paid  for  the  excess  of 
its  value  over  the  mortgage,  or  so  that  one  part  of  the  estate 
satisfies  the  whole,  the  widow  of  the  mortgagor  will  be  let 
in  to  claim  dower  at  law  if  such  purchaser  shall  obtain 
discharge  of  the  mortgage."  This  rule,  however,  applies  only 
where  "the  mortgaged  estate  is  bought  by  a  stranger,"  by  a 
purchase  from  the  husband.  In  such  case,  the  husband  hav- 
ing by  his  contract  of  sale,  made  during  coverture,  provided 
for  the  discharge  of  the  mortgage,  the  case  in  this  regard 
stands  as  though  he  had  himself  paid  off  the  mortgage 
during  coverture.  In  case  the  husband,  before  marriage, 
had  mortgaged  his  land,  the  wife,  upon  marriage,  takes  an 
inchoate  right  to  dower  only  in  the  excess  of  the  value  of 
the  land  over  the  amount  of  the  mortgage.  If  the  husband 
in  his  life  pays  the  mortgage,  he  acquires  title  to  that  inter- 
est in  the  land  which  at  the  time  of  marriage  was  in  the 
mortgagee,  and  the  wife's  right  to  dower  attaches  to  the 
same  as  to  an  interest  in  land  bought  by  the  husband  during 
coverture.  But  if  the  mortgage  be  paid  by  the  heir  after 
the  death  of  the  husband,  this  is  equivalent  to  a  purchase 
by  the  heir  of  that  interest  in  the  estate  which  is  in  the 
mortgagee,  and  as  the  widow  takes  no  dower  in  estates 
bought  by  the  heir,  she  acquires  no  right  of  dower  in  the 
new  estate  so  bought  by  the  heir.  The  right  of  the  heir, 
however,  having  been  acquired  by  removing  an  incumbrance 
upon  an  estate  in  which  the  heir  and  the  widow  each  had  an 
interest  subordinate  to  the  incumbrance,  the  widow,  in  such 
case,  has  the  right,  by  a  just  contribution,  to  avail  herself  of 
the  benefit  of  the  purchase  by  the  heir  of  the  adverse  title  of 
the  mortgagee.  And  so  the  same  author  says,  (vol.  1,  p.  187,) 
that  "if  the  mortgagee  is  in  possession  of  the  mortgaged 
premises  for  condition  broken,  or  the  purchaser  of  the  equity 
of  redemption  who  has  redeemed  the  mortgage,  the  widow's 
remedy  for  the  recovery  of  her  dower  is  by  bill  in  equity 


1SS2.]  Selb  et  al.  v.  Montague.  451 

Opiuiou  of  the  Court. 

only,  as  she  can  not  maintain  a  writ  of  dower  until  she  has 
contributed  her  share  of  the  redemption  money."  And  so 
Kent  says,  (vol.  4,  p.  48,)  that  "though  the  wife  be  dowable 
only  of  an  equity  of  redemption-  when  the  mortgage  was 
given  prior  to  her  marriage,  or  when  she  joined  her  husband 
in  the  mortgage,  she  is,  after  her  husband's  death,  if  she 
claims  her  dower,  bound  to  contribute  ratably  towards  the 
redemption  of  the  mortgage." 

A  sale  by  the  administrator,  under  our  statute,  of  the  real 
estate,  is  equivalent  to  a  sale  by  the  heir  and  an  appropri- 
ation of  the  purchase  money  to  the  payment  of  the  debts  of 
the  testator,  the  administrator  being  made,  by  statute,  in 
substance  the  attorney  in  fact  of  the  heir  to  make  such 
sale.  His  power,  where  the  land  is  mortgaged,  is  merely  to 
sell  the  equity  of  redemption,  for  that  is  all  that  vests  in  the 
heir.  The  purchaser  takes  the  right  of  the  heir,  no  more,  no 
less — that  is,  the  fee,  subject  to  the  mortgage.  If  the  pur- 
chaser redeems  from  the  mortgage,  he  holds  as  the  heir 
would  have  held  had  he  paid  off  the  mortgage.  The  widow 
can  have  dower  only  by  paying  her  ratable  share  of  the 
money  necessary  to  discharge  the  mortgage.  The  debt  paid 
in  discharging  the  mortgage,  is  not  the  debt  of  the  heir.  In 
paying  that  debt  he  is  not  "paying  his  own  debt,"  as  would 
be  the  case  were  the  debt  paid  by  the  mortgagor  in  person. 
The  case  of  Bank  of  Commerce  v.  Oivens,  31  Md.  320,  is 
directly  in  point  on  this  question. 

It  is  claimed  that  the  administrator's  sale  was  made  on 
terms  that  the  purchasers  undertook  to  discharge  not  only 
the  mortgages,  but  also  the  dower  and  homestead  rights  of 
the  widow.  The  proofs  are  not  satisfactory  in  support  of  the 
allegation.  This,  however,  is  not  deemed  material,  for  the 
administrator  had  no  lawful  authority  to  make  any  such 
terms.  His  agency  arose  from  the  statute.  The  bounds  of 
his  powers  were  therefore  known  to  all.  He  could  sell  just 
what  the  law  authorized  him  to  sell, — that  was,  the  rights 
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of  the  heir, — no  more,  no  less.  Had  he  in  fact  made  such 
terms,  his  acts  would  have  been  inoperative.  He  had  no 
power  to  divert  from  the  use  of  the  creditors  a  part  of  the 
value  of  the  interest  of  the  heir,  and  apply  it  to  the  use  of 
the  widow. 

The  reasoning  applicable  to  the  dower  interest  of  the 
widow,  is  equally  applicable  to  her  claim  of  an  estate  of 
homestead.  In  the  mortgages  made  by  the  husband  before 
his  marriage  with  appellee,  he  released  his  homestead  right. 
In  the  mortgage  made  during  coverture,  her  right  of  dower 
and  his  homestead  right  were  duly  relinquished  by  both  hus- 
band and  wife,  as  provided  by, statute.  At  the  death  of  the 
mortgagor  the  rights  of  the  mortgagees  were  all  superior  to 
the  homestead  right  and  the  dower  right.  After  the  death 
of  the  husband  the  widow  held  both  her  right  of  dower  and 
her  estate  of  homestead,  subject  to  the  mortgagees,  and  they 
are  still  subject  to  the  same  rights  in  the  hands  of  the  pur- 
chasers at  the  administrator's  sale,  who  have  paid  the  mort- 
gage debts. 

The  decree  of  the  circuit  court  granting  to  the  widow, 
unconditionally,  dower  and  an  estate  of  homestead,  was 
therefore  erroneous  in  not  subjecting  her  rights  each  to  the 
condition  that  she  should,  as  to  each  right,  contribute  a 
ratable  share,  in  regard  to  such  right,  of  the  redemption 
money  paid  by  appellants  for  the  discharge  of  the  mortgages, 
before  she  should  be  permitted  to  avail  herself  of  that  right. 

The  decree  is  therefore  reversed,  and  the  cause  remanded 
for  other  proceedings  not  incompatible  to  the  views   here 

expressed. 

Decree  reversed. 
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The  City  of  East  St.  Louis 

v. 

Chakles  W.  Thomas. 

Filed  at  Mt.  Vernon  March  29,  1882. 

1.  Default— of  the  diligence  to  set  aside.  A  judgment  by  default 
against  a  plaintiff  on  a  plea  of  set-off,  for  want  of  a  replication  thereto,  and 
joinder  on  the  general  issue,  when  the  case  is  called  for  trial,  will  not  be 
set  aside,  when  the  action  has  been  pending  a  long  time,  on  the  ground  that 
plaintiff's  attorney  could  not  find  the  papers  in  their  proper  place,  and  was 
mistaken  as  to  the  day  the  case  was  set  for  call  on  the  docket.  In  such  case, 
without  any  application  to  the  clerk  for  the  papers,  there  is  no  excuse  for  the 
failure  to  traverse  or  reply  to  the  pleas. 

2.  Practice— jury  to  try  issue — on  default.  The  calling  of  a  jury  to 
"try  the  issue"  in  a  cause,  when  no  issue  has  been  joined,  and  the  plaintiff 
has  been  defaulted  for  want  of  a  replication  to  a  plea  of  set-off,  if  an  error, 
is  a  mere  formal  one,  from  which  the  plaintiff  could  not,  in  any  event,  be 
injured,  and  is  therefore  no  ground  of  reversal. 

3.  Same — right  of  plaintiff  to  dismiss  after  plea  of  set-off  is  inter- 
posed. The  provision  in  the  statute  that  after  a  plea  of  set-off  has  been 
filed  the  plaintiff  shall  not  be  permitted  to  dismiss  his  suit  without  the  con- 
sent of  the  defendant,  or  "  leave  of  court, "  implies  that  leave  of  court  is  not 
to  be  given  to  dismiss,  except  for  cause  shown. 

4.  Same — on  failure  of  plaintiff  to  reply  to  plea  of  set-off.  Where  no 
joinder  is  taken  on  the  plea  of  the  general  issue,  or  replication  filed  to  a 
plea  of  set-off,  when  the  case  is  called  for  trial,  and  the  plaintiff  fails  to 
appear,  the  better  practice  is  to  enter  judgment  in  bar  of  the  plaintiff's  action 
for  want  of  the  joinder,  and  call  a  jury  to  assess  the  defendant's  damages 
under  the  plea  of  set-off. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  William  II.  Snyder,  Judge,  pre- 
siding. 

An  action  of  assumpsit  was  begun  in  the  City  Court  of 
East  St.  Louis,  to  the  March  term  thereof,  in  1880,  by  the 
appellant  against  appellee,  and  on  the  15th  of  May,  1880,  an 
alias  summons  was  issued  and  served  upon  the  defendant, 
claiming  damages  in  the  sum  of  §2000,  and  returnable  on 
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the  first  Monday  of  June,  1880.  At  the  August  term,  1880, 
on  motion  of  defendant,  the  venue  was  changed  to  the  circuit 
court  of  St.  Clair  county.  A  transcript  of  the  proceedings  in 
the  cause  in  the  City  Court  of  East  St.  Louis,  duly  authenti- 
cated by  certificate  of  the  clerk  thereof,  with  the  papers  in 
the  case,  were  filed  in  the  office  of  the  clerk  of  the-  circuit 
court  of  St.  Clair  county,  on  the  2d  clay  of  February,  1881, 
and  the  cause  placed  on  the  docket  of  that  court.  Among 
the  papers  thus  filed  with  the  clerk  of  the  circuit  court  on 
February  2,  1881,  was  a  declaration  in  the  cause  (filed  Janu- 
ary 26,  1881,  in  the  office  of  the  clerk  of  the  City  Court  of 
East  St.  Louis,)  by  plaintiff,  and  against  defendant,  claiming 
damages  in  the  amount  of  $2000.  This  declaration  contained 
merely  what  are  called  the  common  counts  in  assumpsit, 
and  was  signed  "M.  Millard,  attorney  for  plaintiff, "  and  was 
entitled  of  the  March  term,  1880,  of  the  City  Court  of  East 
St.  Louis. 

On  March  1,  1881,  the  defendant  filed  with  the  clerk  of 
the  circuit  court  two  pleas : — first,  the  general  issue  con- 
cluding to  the  country;  and  second,  a  plea  of  set-off  for 
professional  services  as  attorney  at  law  for  defendant,  claim- 
ing damages  at  $4000,  and  offering  to  set-off  and  allow  to 
plaintiff  out  of  said  sum  of  $4000  "the  full  amount  of 
plaintiff's  damages."  At  the  same  term,  by  order  of  court, 
the  cause  was,  on  the  4th  of  May,  1881,  continued  until  the 
next  term.  The  next  term,  began  on  May  16th,  being  the 
third  Monday  of  that  month. 

At  the  May  term,  1881,  and  on  the  sixth  Monday  of  that 
term,  being  the  20th  clay  of  June,  1881,  the  cause  was  called 
for  trial.  Plaintiff  had  neither  joined  issue  on  the  plea  of 
non-assumpsit,  nor  filed  any  replication  to  defendant's  plea 
of  set-off.  The  plaintiff  being  called;  came  not,  and  no  attor- 
ney appeared  at  that  time  or  answered  for  the  plaintiff. 

A  standing  rule  of  that  court,  adopted  at  the  September 
term,  1879,  and  still  in  force,  required  that  all  pleas  in  law 
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cases  going  to  plaintiff's  declaration  must  be  filed  on  or 
before  the  meeting  of  the  court  on  the  first  Thursday  of  the 
term,  and  on  failure  to  comply  with  this  rule  default  may  be 
entered ;  and  that  all  demurrers,  etc.,  to  defendant's  pleas 
must  be  filed  by  the  meeting  of  the  court,  by  the  second  day 
after  such  plea  is  filed,  and  this  rule  shall  be  applied,  as  near 
as  may  be,  to  all  subsequent  pleadings.  Any  demurrer,  etc., 
filed  beyond  the  limits  of  this  rule,  without  leave  of  court, 
may  be  stricken  from  the  files,  or  treated  as  waived,  as  the 
court  may  determine. 

In  this  condition  of  affairs  the  court,  on  motion  of  de- 
fendant, entered  judgment  by  default  against  the  plaintiff  for 
want  of  replication  to  tne  plea  of  set-off,  and  awarded  a  writ 
of  inquiry  to  ascertain  defendant's  damages  upon  that  plea, 
and  the  record  says :  "This  cause,  and  said  writ  of  inquiry, 
thereupon  coming  on  to  be  tried  and  executed,  the  court,  on 
motion  of  defendant,  ordered  a  jury."  The  jury  was  sworn 
to  "try  the  issues  in  this  cause,  and  assess  defendant's  dam- 
ages" under  the  plea  of  set-off.  The  verdict  returned  was: 
"We,  the  jury,  find  the  issues  for  the  defendant,  and  assess 
the  defendant's  damages  on  said  writ  at  $1027."  Judgment 
was  thereupon  entered  upon  the  verdict,  that  the  defendant 
recover  of  plaintiff  his  damages  thus  assessed  at  $1027,  and 
his  costs  to  be  taxed. 

Afterwards,  at  the  same  term,  and  on  the  next  day  after 
the  entry  of  the  judgment,  plaintiff,  by  B.  H.  Canby,  its  attor- 
ney, moved  the  court  to  set  aside  the  default  and  judgment 
so  entered  on  defendant's  plea  of  set-off,  and  to  set  aside  the 
verdict  and  judgment  thereon,  and  grant  to  plaintiff  a  new 
trial.  Said  motion  was  in  writing,  with  apt  reasons  assigned. 
Plaintiff,  in  support  of  these  motions,  produced  to  the  court 
the  affidavit  of  Mr.  Canby,  sworn  to  June  21,  1881,  stating, 
in  substance,  that  he  was  first  employed  in  the  cause  by 
plaintiff  at  the  commencement  of  the  (then)  present  term; 
that  at  the  first  of  the  term  he  looked  for  the  files  in  the 
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cause  at  the  place  where,  by  its  number  on  the  docket,  they 
should  be,  and  failed  to  find  them  ;  that  he  diligently  searched 
"among  all  the  files  of  the  present  term,  and  could  not  find 
the  papers  in  this  cause ;  that  he  continued  to  look  for  said 
papers,  every  day  or  two,  among  the  files  of  the  court,  from 
the  beginning  of  the  term  up  to  the  morning  of  Friday,  June 
17,  1881,  which  was  the  last  day  of  court  before  the  clay  on 
which  the  judgment  in  this  cause  was  rendered, "  and  failed 
to  find  them ;  that  he  did  not,  and  under  the  circumstances 
could  not,  know  that  a  plea  of  set-off  was  on  file  unanswered ; 
that  by  mistake  "he  got  the  setting  of  this  cause  for  Wednes- 
day, June  22,  1881 ;  that  he  was  present  in  court  on  June 
20,  1881,  until  noon;  that  up  to  that  hour  the  case  had  not 
been  called  for  trial,  and  that  then  he  left  court  and  went  to 
his  home  in  East  St.  Louis,  fully  believing,  and  having  no 
doubt,  that  the  case  was  set  for  trial  on  Wednesday,  June 
22,  1881,  when  he  intended  to  be  present  and  make  proper 
defence  thereto, — it  was  only  by  reason  of  this  mistake  about 
the  setting  of  the  cause  that  the  default  occurred.  The  affi- 
davit further  states  that  plaintiff  has  a  good  and  meritorious 
defence  to  said  plea  of  set-off ;  that  affiant  expects  to  prove 
that  plaintiff  is  not  indebted  to  defendant  in  any  sum  what- 
ever, on  account  of  matters  mentioned  in  that  plea ;  that 
plaintiff  has  paid  defendant  about  $1800,  in  full  for  all  ser- 
vices rendered  by  him  and  mentioned  in  that  plea. 

The  court  overruled  the  motions  of  plaintiff,  and  refused 
in  any  way  to  disturb  the  verdict  and  judgment  thus  entered, 
and  plaintiff  then  and  there  excepted  to  the  rulings  of  the 
court  in  this  respect.  Plaintiff  appealed  to  the  Aj)pellate 
Court,  where  the  judgment  was  duly  affirmed.  Plaintiff 
brings  the  case  to  this  court  on  appeal,  and  seeks  to  reverse 
that  judgment. 

Mr.  B.  H.  Canby,  for  the  appellant. 
Mr.  A.  S.  Wilderman,  for  the  appellee. 
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Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  find  in  this  record  no  sufficient  cause  to  disturb  the 
judgment.  It  is  strenuously  insisted  that  the  circuit  court 
erred  in  refusing  to  set  aside  the  default  entered  for  want  of 
a  replication  to  defendant's  plea  of  set-off.  We  think  the 
affidavit  in  support  of  the  motion  fails  to  show  due  diligence. 
The  action  was  originally  that  of  appellant.  It  must  be  taken 
that  it  was  known  to  plaintiff's  attorney  that  the  declaration 
had  been  filed.  He  supposed  the  case  was  to  be  tried  on  the 
22d  of  June.  It  was  his  duty  to  have  the  issues  made  up 
before  that  time.  The  case  had  long  been  pending.  When 
he  failed  to  find  the  papers,  as  he  states,  upon  search  at  the 
commencement  of  that  term  (on  May  16th),  and  on  the 
divers  occasions,  "every  clay  or  two,"  on  which  he  searched, 
up  to  the  17th  of  June,  when  he  made  his  last  search,  it  is 
plain  that  due  diligence  required  him  to  make  application  to 
the  clerk  for  the  papers.  While  the  clerk  may  have  a  general 
plan  for  keeping  the  papers  pertaining  to  causes  in  court, 
known  to  the  bar,  it  often  occurs,  and  is  always  liable  to  occur, 
that  papers  which  are  not  lost  or  mislaid  are  elsewhere  than 
the  usual  place,  and  are  still  in  the  custody  of  the  clerk,  ready 
to  be  produced  when  needed.  The  failure  to  find  the  papers, 
when  no  application  was  made  to  the  clerk  to  produce  them, 
is  no  excuse  whatever  for  the  failure  to  traverse  or  reply  to 
the  plea. 

It  is  contended,  also,  that  it  was  error  to  call  a  jury  to  try 
the  issue  in  the  cause,  when  no  issue  had  been  joined.  If 
this  be  error  at  all,  it  is  error  in  a  mere  matter  of  form,  by 
which  appellant  could  not,  in  any  event,  be  injured.  The 
plea  of  non-assumpsit, — tendering  an  issue, — remained  un- 
answered by  plaintiff,  no  formal  joinder  of  the  issue  having 
been  filed  by  plaintiff.  The  plea  of  set-off,  alleging  an  indebt- 
edness by  plaintiff  in  an  amount  greater  than  the  demand 
of  plaintiff,  was  on  file,  and  not  answered.  The  cause,  in 
this  condition,  was  called  in  its  regular  order  for  trial.     By 
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section  31  of  our  Practice  act,  (Eev.  Stat.  1874,  p.  778,)  it  is 
enacted,  that  when  a  plea  of  set-off  "shall  have  been  inter- 
posed, the  plaintiff  shall  not  be  permitted  to  dismiss  his  suit 
without  the  consent  of  the  defendant,  or  leave  of  court. " 
This  implies  that  leave  of  court  is  not  to  be  given  to  dismiss, 
under  such  circumstances,  except  for  cause  shown.  When 
this  case  was  called  the  plaintiff  did  not  appear, — did  not 
ask  leave  to  dismiss.  Judgment  by  default  might,  no  doubt, 
have  been  entered  in  bar  of  plaintiff's  action,  for  want  of 
joinder  in  the  issue  tendered  by  the  plea  of  non-assumpsit, 
and  a  jury  might  have  been  called  merely  to  assess  full  dam- 
ages to  defendant  under  his  plea  of  set-off,  on  which  judg- 
ment by  default  had  been  entered.  This,  perhaps,  would 
have  been  a  more  artistic  mode  of  reaching  the  result.  Appel- 
lant can  not  complain  that  a  course  more  favorable  to  him 
was  in  fact  pursued.  The  issue  tendered  by  the  plea  of  non- 
assumpsit  was  treated  as  joined,  and  it  was  submitted  to  a 
jury.  At  the  worst,  the  jury  could  in  that  regard  say  no 
more  against  the  plaintiff  than  the  court  ought  to  have 
adjudged  without  the  jury, — that  is,  that  plaintiff  had  no 
cause  of  action,  as  alleged  in  the  declaration.  In  fact,  it  kept 
the  door  open  to  give  to  plaintiff,  under  that  issue,  the  benefit 
of  any  testimony  which  might  be  brought  out  in  plaintiff's 
favor  in  the  assessment  of  damages  under  the  plea  of  set-off. 
It  is  obvious  plaintiff  could  in  no  event  be  injured  by  this 
departure  from  the  strict  mode  of  procedure,  but  might  be 
benefited.  The  plaintiff,  for  some  reason,  has  chosen  to  em- 
body in  the  bill  of  exceptions  all  the  evidence  given  to  the  jury. 
Looking  into  that,  it  is  seen  that  this  departure  from  the  more 
artistic  mode  did  redound  to  the  benefit  of  plaintiff,  for  it  there 
appears  that  the  damages  for  defendant  assessed  in  the  verdict, 
are  not  the  whole  amount  of  defendant's  demand  proved,  but 
merely  the  excess  of  that  demand  over  plaintiff's  demand. 
We  find  no  ground  calling  for  a  reversal  of  this  judgment. 

Judgment  affirmed. 
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Syllabus. 

John  B.  Bowman  et  al. 

v. 

The  Venice  and  Carondelet  Bailway  Company. 

Filed  at  ML  Vernon  January  18,  1882 — Rehearing  denied  May  Term,  1882. 

1.  Instruction — whether  it  excludes  admissions  of  counsel  or  parties. 
An  instruction  to  the  jury  in  a  proceeding  to  condemn  land  for  right  of  way, 
in  which  a  cross-petition  was  filed  claiming  damages  to  other  lands,  where,  on 
the  trial,  it  was  admitted  that  the  cross-petitioner  had  title  to  a  portion  of  the 
land,  and  also  that  his  grantors  had  good  title  to  another  portion  of  the  land 
in  question,  that  "statements  of  counsel  or  parties  not  made  under  oath,  or 
made  as  admissions,  are  not  evidence,  and  are  not  to  be  regarded  as  such  by 
the  jury  in  making  up  their  verdict,"  is  not  liable  to  the  objection  that  it 
excludes  such  admissions  from  the  consideration  of  the  jury. 

2.  Eminent  domain — condemnation  of  right  of  way  for  railroad — in 
case  of  several  owners  of  the  same  land — of  proceeding  against  all  or  a 
part.  In  a  proceeding  to  condemn  land  under  the  Eminent  Domain  act, 
where  the  land  to  be  affected  by  it  belongs  to  two  or  more  as  tenants  in  com- 
mon, it  is  not  essential  to  the  jurisdiction  of  the  court  that  all  the  owners 
shall  be  brought  into  court,  but  the  court  has  power  to  hear  and  determine 
the  case  as  to  those  before  it. 

3.  If  the  rights  of  one,  in  any  sense,  should  depend  upon  the  disposition 
of  the  case  as  to  the  others,  then  each  party  in  interest  would  have  the  right 
to  insist  on  all  the  parties  being  before  the  court  before  proceeding  to  a 
trial. 

4.  Where  several  tracts  of  land  belonging  to  different  persons  are  included 
in  the  same  petition,  the  statute  provides  that  the  compensation  for  each 
shall  be  assessed  separately,  by  the  same  or  different  juries,  as  the  court  or 
judge  may  direct,  and  the  same  principle  may  be  extended  to  cases  where 
different  persons  have  several  and  distinct  interests  in  the  same  tract. 

5.  Same — of  the  petition — sufficiency  as  to  inability  to  agree  with  owner. 
An  averment  in  a  petition  for  the  condemnation  of  land  for  right  of  way, 
"that  the  petitioner  has  been  unable  to  acquire  the  right  of  way  from  said 
owners,  by  voluntary  grant  or  purchase,"  is  a  substantial  compliance  with  the 
statute,  as  showing  that  the  compensation  to  be  paid  could  not  be  agreed 
upon  by  the  parties. 

6.  Same — right  of  way  may  embrace  more  than  100  feet  in  width.  Under 
our  statute  the  amount  of  land  which  a  railroad  company  is  allowed  to  take 
for  right  of  way,  is  measured  by  the  necessities  of  the  case  only,  and  is  not 
limited  to  a  strip  100  feet  wide.  Where  the  petition  states  the  amount  of 
land  necessary  for  the  road,  and  such  allegation  is  not  controverted,  no  ques- 
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tion  can  arise  as  to  whether  more  land  is  sought  to  be  taken  than  is  neces- 
sary. 

7.  Same — proceedings  in  term  time  and  vacation — court  is  ahcays  open 
for  proceedings  to  condemn.  The  condemnation  of  private  property  for 
public  use  being  a  judicial  proceeding,  it  can  only  be  instituted  and  prose- 
cuted to  a  final  determination  in  either  the  circuit  or  county  court,  and  hence, 
whether  commenced  in  vacation  or  term  time,  it  is  equally  a  proceeding  in 
court.  Under  the  statute,  the  circuit  and  county  courts  are  always  open  for 
proceedings  to  condemn  for  right  of  way. 

8.  Same — allowing  amendment  of  petition  in  vacation.  Whether  a  pro- 
ceeding to  condemn  land  for  public  use  has  been  commenced  in  term  time  or 
vacation,  there  is  no  impropriety  in  the  judge  allowing  such  amendments  to 
be  made  as  are  by  law  allowable,  as  of  course  and  of  right,  whether  with  or 
without  notice,  where  the  opposite  party  is  not  taken  by  surprise,  or  other- 
wise prejudiced.  There  is  no  error  in  allowing  an  amendment  of  the  peti- 
tion in  vacation,  making  new  parties  as  part  owners  of  the  land  sought  to  be 
taken,  and  ordering  a  summons  and  publication  against  them. 

9.  Assignment  of  ekboe — by  whom.  A  party  is  not  permitted,  in  a 
court  of  review,  to  take  advantage  of  an  error  that  does  not  injuriously  affect 
himself.  None  but  the  party  affected  thereby  can  urge  such  error  as  a  ground 
of  reversal. 

Appeal  from  the  County  Court  of  St.  Clair  county;  the 
Hon.  M.  J.  Dale,  Judge,  presiding. 

On  the  17th  day  of  November,  1880,  and  during  term  time, 
the  Venice  and  Carondelet  Eailway  Company  filed  in  the 
county  court  of  St.  Clair  county  a  petition,  under  the  Emi- 
nent Domain  act,  against  John  B.  Bowman,  Frank  B. 
Bowman,  and  Joseph  L.  Griswold,  for  the  assessment  of 
damages  and  right  of  way  over  certain  lands  lying  near 
East  St.  Louis,  in  which  the  defendants,  respectively,  ap- 
peared of  record  to  have  an  interest.  Service  was  had 
upon  the  Bowmans,  but  not  upon  Griswold.  On  demurrer 
to  the  petition  it  was  amended,  under  leave  of  the  court. 
Appellants  then  moved  the  court  to  quash  or  continue  the 
proceeding,  on  the  ground  there  was  no  service  upon  or 
appearance  by  Griswold,  which  the  court  refused  to  do, 
and  appellants  excepted.  Appellants  then  demurred  to  the 
amended  petition,  but  the  court  overruled  the  demurrer,  and 
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the  cause  was  submitted  to  a  jury  for  trial,  resulting  in 
a  verdict  fixing  John  B.  Bowman's  damages  at  $3062,  and 
Frank  B.  Bowman's  at  $43-7.50.  On  motion  of  appellants, 
this  verdict  was  set  aside,  and  a  new  triad  granted,  and  leave 
was  given  petitioner  to  amend  the  petition  by  making  new 
parties.  The  bill  of  exceptions,  however,  shows  that  while 
the  order  allowing  the  amendment  of  the  petition  appears 
upon  its  face  to  have  been  made  in  term  time,  yet  in  point  of 
fact  the  record  was  so  made  up  in  pursuance  of  leave  granted 
by  the  judge  in  vacation. 

On  the  26th  of  January,  1881,  in  vacation,  appellee  filed 
an  amended  petition,  making  Phillip  Hendrich  also  a  party, 
and  at  the  same  time  filed  an  affidavit  showing  that  Griswold 
and  Hendrich  were  non-residents,  upon  which  petition  the 
county  judge  indorsed  an  order  directing  publication  to  be 
made  as  to  Griswold  and  Hendrich,  which  was  accordingly 
done.  At  the  March  term,  1881,  of  the  court,  appellant 
John  B.  Bowman  entered  a  motion  to  strike  the  amended 
petition  of  the  26th  of  January  from  the  files,  on  the 
alleged  ground  that  it  had  been  filed  without  leave,  and 
in  violation  of  the  rules  of  the  court,  which  motion  was 
overruled,  and  appellants  excepted.  John  B.  Bowman  there- 
upon moved  the  court  for  a  continuance  of  the  cause,  on  the 
ground  that  his  attorneys,  by  reason  of  being  engaged  in 
the  circuit  court  then  in  session,  were  unable  to  be  in  attend- 
ance ;  also  upon  the  further  ground  that  the  applicant  had 
important  business  in  the  circuit  court  himself,  which  re- 
quired his  personal  attention ;  which  motion  was  overruled, 
and  exceptions  taken.  Appellants  then  moved  the  court  to 
dismiss  the  proceeding  as  to  part  of  the  premises,  on  the 
ground  that  Griswold  and  Hendrich  were  part  owners  and 
co-defendants,  and  not  properly  in  court ;  which  motion  was 
also  overruled,  and  an  exception  taken. 

Hendrich  entered  a  special  appearance  for  the  purposes  of 
his  motion,  and  moved  the  court  to  quash  the  writ  and  dis- 
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miss  the  proceeding  as  to  him,  on  the  ground  that  the 
amended  petition  making  him  a  party  was  presented  to  a 
judge  in  vacation,  and  that  the  judge  did  not  indorse  thereon 
any  time  when  he  would  hear  the  same,  and  for  the  reason 
that,  as  to  him,  such  proceedings  as  he  had  received  notice 
of  were  to  be  had  before  a  judge  in  vacation,  and  not 
before  the  court.  This  motion  was  also  overruled,  and  an 
exception  taken.  Hendrich  then  entered  a  motion  challeng- 
ing the  array  of  jurors,  on  the  ground  they  were  drawn  from 
the  regular  panel  for  the  March  term  of  the  court,  and  not 
selected  under  sec.  6,  chap.  47,  Kev.  Stat.,  this  and  the  pre- 
ceding motion  being  supported  by  affidavit.  The  challenge 
was  disallowed,  and  Hendrich  excepted.  Cross-petitions 
were  filed  by  the  Bowmans,  but  no  further  defence  was  made 
by  Hendrich,  and  none  at  all  by  Griswold. 

The  company  answered  the  cross-petitions,  denying  all 
right  to  compensation  on  account  of  any  supposed  damages 
to  the  premises  mentioned  in  cross-petitions,  and  the  issues 
being  thus  made  up,  the  cause  was  submitted  to  a  jury,  who 
reported,  and  awarded  to  John  B.  Bowman,  as  compensation 
for  right  of  way,  $875,  and  for  damages  to  adjoining  lands 
mentioned  in  cross-petition,  $1200;  to  Frank  B.  Bowman  and 
Phillip  Hendrich,  as  compensation  for  right  of  way,  $175, 
and  nothing  for  damages  to  contiguous  lands  mentioned 
in  cross-petition,  and  to  Joseph  L.  Griswold,  for  right  of 
way,  $300.  Motions  for  a  new  trial,  and  in  arrest  of  judg- 
ment, were  severally  overruled,  and  exceptions  taken,  and 
thereupon  the  court  entered  several  judgments  against  the 
company,  in  favor  of  the  parties  above  mentioned,  in  the 
respective  sums  specified  in  the  report  and  verdict  of  the  jury, 
as  first  stated.  John  B.  and  Frank  B.  Bowman  severally 
appealed  to  this  court,  and  the  two  appeals  seem,  by  com- 
mon consent,  to  be  treated  by  counsel  as  one  case. 
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Mr.  John  B.  Bowman,  and  Mr.  Frank  B.  Bowman,  for  the 
appellants. 

Messrs.  G.  &.  G.  A.  Kcerner,  for  the  appellees. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  points  relied  on  for  a  reversal  are  arranged  by  appel- 
lants' counsel  under  two  heads :  1.  Such  as  relate  to  the 
compensation  fixed  by  the  jury.  2.  Such  as  are  supposed 
to  affect  the  jurisdiction  of  the  court.  We  will  consider  them 
in  the  order  named. 

Petitioner,  for  the  purposes  of  the  trial,  admitted  the  title 
of  a  portion  of  the  lands  in  question  to  be  in  John  B.  Bow- 
man, and  also  that  his  grantors  had  a  good  title  to  another 
portion;  and  it  is  claimed  by  appellants  the  damages 
awarded  by  the  jury  are  too  small,  and  that  the  smallness  of 
the  allowance  was  occasioned  by  an  instruction  given  by  the 
court,  which  caused  the  jury  to  disregard  this  admission  by 
petitioner  relating  to  the  title  of  Bowman  and  his  grantors. 
The  instruction  complained  of  is  as  follows : 

"Statements  of  counsel  or  parties,  not  made  under  oath,  or 
made  as  admissions,  are  not  evidence,  and  are  not  to  be  re- 
garded as  such  by  the  jury  in  making  up  their  verdict." 

It  is  claimed  that  this  instruction  in  effect  told  the  jury 
they  must  disregard  the  admission  in  question,  because  it  was 
not  made  under  oath.  We  do  not  think  the  instruction  is 
obnoxious  to  the  objection  taken  to  it.  The  object  of  the 
instruction  was  to  exclude  from  the  consideration  of  the  jury 
the  mere  statements  of  counsel  or  parties  which  were  neither 
sworn  to  nor  admitted  in  evidence.  So  far  from  the  instruc- 
tion excluding  the  petitioner's  admission  with  respect  to  title, 
it  is  expressly  excepted  from  its  operation.  •  Moreover,  the 
verdict  shows  upon  its  face  that  the  jury  allowed  some  dam- 
ages with  respect  to  a  portion  of  the  lands  embraced  in  the 
admission,   which  could  not   consistently  have  been  done  if 
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the  jury  had  understood  the  instruction,  as  is  claimed  they 
did.  Whatever  objections  there  may  be  to  the  instruction  in 
question,  we  are  very  clear  it  could  have  worked  appellants 
no  injury  upon  the  ground  suggested. 

The  remaining  points  fall  under  the  second  head  of  appel- 
lants' argument,  and  directly  question  the  jurisdiction, of  the 
court  below.  It  will  not  be  necessary  to  notice  them  in 
detail,  as  most  of  them  rest  substantially  upon  the  same 
ground. 

The  position  of  appellants,  as  we  understand  them,  is,  that 
the  proceeding  in  the  present  case  is  absolutely  void,  on  the 
ground  the  court  had  no  jurisdiction  of  the  subject  matter  of 
the  suit,  or  of  the  persons  of  Griswold  and  Hendrich ;  that 
so  far  as  these  two  defendants  are  concerned  the  suit  was 
commenced  in  vacation,  to-wit :  on  the  26th  of  January,  by 
filing  the  amended  petition  under  which  the  case  was  finally 
tried ;  that  the  action  having  been  commenced,  as  to  them, 
in  vacation,  all  subsequent  proceedings  in  it  could  only  be 
done  in  vacation  ;  that  the  trial  having  taken  place  and  judg- 
ment rendered  in  term  time,  the  whole  proceeding  is  void, 
but  that,  conceding  the  case  might,  notwithstanding  it  was 
commenced  in  vacation,  have  been  afterwards  lawfully  heard 
and  determined  in  term  time,  the  notice  by  publication  not 
being  in  conformity  with  the  statute  was  insufficient  to  give 
the  court  jurisdiction  of  their  persons ;  and  that  the  pro- 
ceedings being  void  as  to  a  part  of  the  defendants,  are  void  as 
to  all.  This  last  proposition  is  based  upon  the  legal  hypothe- 
sis that  in  a  condemnation  proceeding  under  the  Eminent 
Domain  act,  where  the  lands  to  be  affected  by  it  belong  to 
two  or  more  as  tenants  in  common,  the  court  has  no  power 
or  jurisdiction  to  hear  and  determine  the  case  as  to  one  with- 
out having  the  others  before  it  also. 

No  authority  has  been  cited  in  support  of  this  position, 
nor  do  we  find  any  provision  in  the  statute  regulating  the 
subject  which  in   express  terms   sustains   it,    so  that  if  the 
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position  is  correct,  it  must  rest  upon  the  construction  of  the 
statute,  or  general  principles  applicable  to  a  proceeding  of 
this  character.  The  second  section  of  the  Eminent  Domain 
act  requires  the  petitioner  to  set  forth,  among  other  things,  a 
description  of  the  property  proposed  to  be  taken,  together 
with  the  names  of  all  persons  who  appear  of  record  to  be 
interested  therein,  as  owners  or  otherwise,  "praying  the 
compensation  to  be  paid  to  the  owner,  to  be  assessed. "  How- 
ever many  parties  in  interest,  the  amount  each  one  is  entitled 
to  receive  as  compensation  must  be  assessed  to  each  sepa- 
rately, unless  the  parties  in  interest  require  it  otherwise. 
This  may  be  all  done  by  one  jury  and  at  the  same  time,  but 
the  question  is,  must  it  be  so  done  ?  If  the  rights  of  one  were 
in  any  sense  made  to  depend  upon  the  disposition  to  be  made 
of  the  case  as  to  the  others,  we  would  have  no  hesitancy  in 
holding  that  each  party  in  interest  would  have  the  right  to 
insist  on  all  the  parties  being  before  the  court  before  proceed- 
ing, but  we  are  unable  to  perceive  how,  in  any  contingency, 
one  of  the  parties  could  be  affected  by  the  determination  of 
the  case  as  to  the  others.  Under  certain  circumstances  it 
might  be  very  inconvenient,  or  even  impossible,  to  try  a  case 
as  to  some  of  the  parties,  when  at  the  same  time  the  most 
cogent  reasons  might  exist  for  proceeding  with  it  as  to  the 
others  ;  and  should  the  statute  be  so  construed  that  the  court, 
under  such  circumstances,  would  be  powerless  to  take  that 
course  which  the  interest  of  all  parties  concerned  manifestly 
requires,  where  such  construction  is  not  clearly  and  unequiv- 
ocally demanded? 

Where  several  tracts  of  land  belonging  to  different  persons 
are,  as  they  may  be,  included  in  the  same  petition,  the  stat- 
ute expressly  provides  the  compensation  for  each  shall  be 
assessed  separately  by  the  same  or  different  juries,  as  the 
court  or  judge  may  direct,  and  we  see  no  reason  why  the 
same  principle  should  not  be  extended  to  cases  where  differ- 
ent persons  have  several  and  distinct  interests  in  the  same 
30—102  III. 
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tract.  In  many  instances  that  might  readily  be  suggested, 
justice  and  convenience  would  be  promoted  by  it,  and  we  can 
conceive  of  no  case  in  which  any  legal  right  could  be  preju- 
diced or  impaired  in  the  slightest  degree  by  doing  so.  We 
are  of  opinion,  therefore,  where  a  party  having  an  interest  in 
a  tract  of  land  sought  to  be  condemned  for  public  use  is  reg- 
ularly brought  into  court,  and  the  petitioner  is  ready  to  try 
the  case  as  to  him,  where  no  good  reason  appears  why  it 
should  not  be  so  tried  the  defendant  in  court  is  not  entitled, 
as  a  matter  of  right,  to  have  the  case  continued  indefinitely, 
merely  because  there  are  other  parties  having  an  interest  in 
the  same  land,  whom  the  petitioner,  from  mistake  or  other- 
wise, has  not  been  able  to  bring  into  court.  It  may  be  that 
the  petitioner  has  good  reasons  for  supposing  he  will  be  able 
to  purchase  the  right  of  way  from  the  parties  not  before  the 
court,  and  thus  avoid  delay  and  the  expense  of  another  trial. 
But  even  if  this  were  not  so,  and  the  petitioner  is  willing  to 
run  the  risk  of  incurring  the  expense  of  another  trial,  and 
the  court,  under  the  circumstances,  is  of  opinion  that  justice 
and  convenience  will  be  promoted  by  trying  the  case  as  to 
the  parties  before  it,  there  will  be  no  error  in  doing  so. 

It  follows,  therefore,  it  is  wholly  immaterial,  so  far  as  appel- 
lants are  concerned,  whether  upon  either  of  the  grounds  sug- 
gested Griswold  and  Hendrich  were  properly  in  court  or  not, 
for  it  is  clear,  if  the  conclusion  first  reached  is  correct,  there 
is  no  question  but  that  the  court  was  fully  authorized  to  hear 
and  determine  the  case  as  to  appellants,  and  however  much 
error  may  have  intervened  as  to  the  other  defendants,  it  is 
a  matter  that  in  nowise  affects  appellants,  and  of  which  they 
can  take  no  advantage  in  this  court :  for  nothing  is  better 
settled  than  that  one  is  not  permitted  in  a  court  of  review  to 
take  advantage  of  an  error  that  does  not  injuriously  affect 
himself.  Smith  v.  Hickman,  6S  111.  314;  Short  v.  Raub, 
81  id.  509;  Robinson  v.  Brown,  82  id.  279;  Tibbs  v.  Allen, 
27  id.  119. 
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But  it  is  further  insisted  that  the  amended  petition  of  the 
26th  of  January  having  been  filed  without  leave  of  the  court, 
it  must  be  regarded  as  a  new  petition  filed/ in  vacation,  and 
should  therefore  have  been   stricken  from  the  files ;  that   the 
original  proceeding  as  against   appellants   having  been  com- 
menced in  term  time,  the  judge  had  no  authority  in  vaca- 
tion to  permit  an  amended  petition  to  be  filed,  hence  the 
leave  granted  by  him  was  simply  void.    It  is  true  the  statute 
provides  that  applications   for  the  condemnation  of  private 
property  for  public  use  may  be  made  "to  the  judge  of  the 
circuit  or  county  court,  either  in  vacation  or  term  time  ; "  but 
we  do  not  attach  the  same  importance  to  the  two  methods  of 
commencing  the  proceeding  that  counsel  do.     If  we  under- 
stand the  drift  of  their  argument,   they  assume  the  act  has 
provided  two  distinct  forums,  or  tribunals,  in  which   cases  of 
this  kind  may  be  prosecuted,  one  being  a  court,  and  the  other 
a  judge,  and  that  a  suit  having  been  commenced  before  one, 
can  not,  for  any  purpose,   be  regarded  as  pending  before  the 
other.     This  is  not  stated  in  so  many  words,  but  it  is  what 
seems  to  be  the  purport   or  effect  of  the  argument.     While 
the  expression,   "court  or  judge,"  which  runs  through  most 
of  the  sections   in  the   act,   seems  to  give   color  to  this  view, 
and  while  the  act  unquestionably  contemplates  some  diversity 
in  the  procedure  depending  upon  whether  it  is  commenced  in 
term  time  or  in  vacation,  nevertheless,   the  proceeding   in 
either  case  must,   in  contemplation  of  law,   be  regarded  as 
pending  in  court.     The  judge,  as  a  mere  individual,  has  no 
power  to  hear  and  determine  any  cause  involving  the  exercise 
of  judicial  power,  nor  is  it  competent  for  the  legislature  to 
clothe   him  with  it.     The  organic  law  of  the   State  has  dis- 
posed of  the   whole  judicial   power  of  the  government  by 
investing  it  in   certain   courts   specifically  mentioned  in  the 
constitution,  and  the  legislature  therefore  has  none  to  confer 
upon  any  one.    It  can  only  establish  or  provide,  by  appropri- 
ate legislation,  for  the  organization  of  such  courts  as  the  con- 
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stitution  has  expressly  provided  for,  and  when  so  organized 
or  established,  they  derive  their  powers  directly  from  the 
people,  in  their  organized  political  capacity,  through  the  con- 
stitution. Courts  are  political  agencies — mere  legal  entities 
— established  under  the  constitution  for  governmental  pur- 
poses, and  in  contemplation  of  law  have  a  separate  existence 
distinct  from  the  judges  who  preside  over  them ;  otherwise, 
when  the  judge  of  a  court  dies,  the  court  itself  would  cease. 
A  judge,  therefore,  has  no  judicial  power  outside  of  the  court 
in  which  he  officiates.  He  is  the  tangible,  living  oracle  of  the 
court.  He  speaks  and  acts  for  it,  and  in  law  is  its  only 
accredited  agent.  When  discharging  the  judicial  functions 
of  his  office,  he  is  the  court  in  concrete  form,  and  in  this 
sense  he  is  often  called  the  court,  but  strictly  and  technically 
speaking,  the  judge  and  the  court  are  wholly  distinct.  To 
every  lawyer  these  general  propositions  are  so  palpably  true, 
they  require  no  illustrations  or  authorities  to  support  them. 
The  People  v.  Maynard,  14  111.  419 ;  Field  v.  The  People,  2 
Scam.  181. 

Inasmuch  as  the  condemnation  of  private  property  for 
public  use  is,  under  our  laws  and  constitution,  essentially  a 
judicial  proceeding,  it  follows,  from  what  we  have  already 
said,  such  a  proceeding  can  only  be  instituted  and  conducted 
to  its  final  determination  in  either  the  circuit  or  county  court ; 
hence,  whether  instituted  in  vacation  or  term  time,  it  is 
equally  a  proceeding  in  court,  for  upon  that  hypothesis  alone 
can  a  proceeding  of  the  kind  conducted  in  vacation  be  sus- 
tained. 

It  is  supposed  the  case  of  Haslam  et  al.  v.  Galena  and 
Southern  Wisconsin  Railroad  Co.  64  111.  353,  is  inconsistent 
with  the  view  here  taken ;  but  such  is  not  the  fact.  The  only 
point  actually  decided  in  thai  case,  so  far  as  it  relates  to  the 
present  inquiry,  is,  that  where  a  condemnation  case  has  been 
commenced  in  vacation,  and  the  judge,  as  required  by  stat- 
ute, fixes  a  day  for  the  hearing,   orders  a  special  venire  for  a 
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jury,  and  the  same  is  issued  by  the  clerk  and  made  return- 
able on  the  same  day,  which  happens  to  be  in  term  time,  the 
jury  should,  notwithstanding  the  time  of  hearing  happens 
in  term  time,  be  selected  from  the  special  panel,  unless  sub- 
ject to  exception  on  other  grounds,  as  was  the  case  there. 
Nothing  is  to  be  found  in  that  case  that  even  intimates  there 
was  a  want  of  jurisdiction  in  the  court  to  hear  and  determine 
it  in  term  time  because  it  had  been  commenced  in  vacation, 
but  on  the  contrary,  the  implication  is  clearly  the  other  way. 
Under  our  statute  the  circuit  and  county  courts  are  always 
open  for  proceedings  of  this  character.  The  object  of  the 
legislature  in  so  providing  was  to  obviate  delays  detri- 
mental to  public  interests,  that  often  occur  in  legal  proceed- 
ings when  confined  to  term  time.  The  only  difference  in 
proceeding  in  and  out  of  term  is,  in  the  latter  case  the  judge 
must  fix  a  particular  day  for  the  hearing,  and  order  a  special 
jury,  and  when  such  a' jury  has  been  summoned,  if  not  sub- 
ject to  challenge  on  other  grounds,  it  should  serve  in  the 
trial  of  the  cause.  And  whether  the  cause  has  been  com- 
menced in  term  time  or  vacation,  we  see  no  impropriety  in 
the  judge  allowing  such  amendments  to  be  made  as  are  by 
law  allowed,  as  of  course  and  of  right,  whether  with  or  with- 
out notice,  where  the  opposite  party  is  not  taken  by  surprise, 
or  otherwise  prejudiced;  and  no  complaint  of  that  kind  is 
urged  here. 

We  are,  therefore,  of  opinion  there  was  no  error  in  per- 
mitting the  amended  petition  of  the  26th  of  January  to  be 
filed  in  vacation,  making  Hendrich  a  party,  and  ordering  of 
a  summons  and  publication.  The  court  being  open  for  pro- 
ceedings of  this  kind,  in  vacation  as  Avell  as  term  time,  it  is 
not  perceived  what  good  could  have  been  subserved  by  delay- 
ing the  proceeding  until  the  meeting  of  the  court  in  term 
time,  for  the  purpose  of  entering  an  order  which  the  peti- 
tioner would  have  been  entitled  to  as  a  matter  of  course  and 
of  right.     If  notice  is  not  required,  as  is  conceded,  in  making 
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an  original  application  of  this  kind,  there  appears  no  good 
reason  why  it  should  be  required  in  a  suit  already  pending. 
We  do  not  think  there  was  error  in  permitting  the  amended 
petition  to  be  filed,  and  making  the  order  of  publication,  or 
in  refusing  to  strike  it  from  the  files,  because  not  made  in 
term  time. 

It  is  also  objected  that  the  petition  does  not  sufficiently 
allege,  or  the  evidence  prove,  that  the  compensation  to  be  paid 
for  the  property  sought  to  be  taken  could  not  be  agreed  upon 
by  the  parties  interested.  The  petition  alleges  "that  the  pe- 
titioner has  been  unable  to  acquire  the  right  of  way  from 
said  owners  by  voluntary  grant  or  purchase. "  This  averment 
is  somewhat  more  comprehensive  than  the  statute  requires, 
but  it  clearly  includes  the  statutory  requirement ;  for  if,  as 
is  alleged,  the  petitioner  has  been  unable  to  acquire  the  prop- 
erty by  purchase  or  grant  (the  only  means  by  which  the  com- 
pany could  acquire  it),  it  is  quite  evident  the  parties  in  inter- 
est could  not  agree  on  the  amount  of  compensation.  If  the 
owners  refused  to  sell  altogether,  that  cut  off  all  negotiations 
as  to  amount  of  compensation.  We  are  of  opinion  the  peti- 
tion is  a  substantial  compliance  with  the  statute,  and  that 
it  has  been  sufficiently  proven.  At  least  the  jury  so  found, 
and  we  are  unable  to  say  the  verdict  is  so  clearly  against  the 
preponderance  of  evidence  upon  this  point  as  to  require  a 
new  trial. 

It  is  further  insisted  that  this  proceeding  is  invalid,  be- 
cause the  strip  of  land  sought  to  be  condemned  exceeds  in 
width  100  feet,  and  the  fourth  clause  of  sec.  20,  chap.  114, 
Rev.  Stat.,  entitled  "Railroads  and  Warehouses,"  is  relied 
on  as  sustaining  that  position.  It  provides  the  corporation 
shall  have  power  "to  lay  out  its  road,  not  exceeding  100  feet 
in  width,  and  to  construct  the  same,  and  for  the  purpose  of 
cuttings  and  embankments  to  take  as  much  more  land  as  is 
necessary  for  the  proper  construction  and  security  of  the 
railway."     We  see  nothing  in  this  provision  to  warrant  the 
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conclusion  drawn  from  it.  While  it  limits  the  width  of  the 
road  to  100  feet,  yet  for  the  purposes  of  cuttings  and  em- 
bankments express  authority  is  given  to  take  as  much  more 
land  as  may  be  necessary  for  the  proper  construction  and 
security  of  the  road ;  and  by  the  third  clause  of  the  section 
every  railway  company  is  expressly  empowered  "to  purchase, 
hold  and  use  all  such  real  estate  and  other  property  as  may 
be  necessary  for  the  use  and  construction  of  its  railway." 
Taking  these  two  provisions  together,  we  think  it  quite  clear 
the  amount  of  land  which  the  company  is  authorized  to  take 
is  measured  by  the  necessities  of  the  case  only.  The  peti- 
tion expressly  declares  that  the  company  "has  located,  and 
proposes  to  construct  immediately,  a  portion  of  its  railway, 
and  for  such  purpose  does  now  require"  the  land  in  question 
"as  right  of  way."  Admitting  this  question  could  be  raised 
in  a  condemnation  proceeding,  of  which  we  express  no  opin- 
ion, we  find  no  evidence  of  its  having  been  done  on  the  trial 
in  this  case;  and  since  the  petition  expressly  charges  the 
premises  in  question  were  required  for  right  of  way,  and  this 
allegation  in  the  petition  is  not  controverted,  it  is  difficult  to 
perceive  upon  what  principle  this  court  could  say,  as  matter 
of  'law,  they  were  not  necessary.  We  are  clearly  of  opinion 
this  objection  is  not  well  taken. 

Upon  the  whole,  we  perceive  no  substantial  error  in  the 
record,  and  the  judgment  of  the  court  below  is  therefore 
affirmed. 

Judgment  affirmed. 
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John  B.  Bowman 

v. 

The  Venice  and  Carondelet  Railway  Company. 

Filed  at  Mt.  Vernon  January  18,  1882 — Rehearing  denied  May  Term,  1882. 

1.  Eminent  domain — jurisdiction  in  proceeding  to  condemn  for  right 
of  way— continuance.  Where  service  is  had  upon  the  land  owner,  but  not 
ten  days  before  the  day  set  by  the  judge  for  the  hearing  of  a  petition  pre- 
sented in  vacation  to  condemn  land  for  a  right  of  way,  the  service,  though 
not  in  time  for  the  purposes  of  a  trial,  will  give  the  court  jurisdiction  of  the 
person  of  the  defendant,  and  the  petition  gives  jurisdiction  of  the  subject 
matter  and  of  the  person  of  the  petitioner,  and  the  court  will  have  the  power 
to  continue  the  cause,  and  such  a  continuance  will  not  abate  the  proceeding. 

2.  Statutoey  pkoceeding — of  the  degree  of  strictness  required.  The 
rule  which  requires  great  strictness  in  a  statutory  proceeding,  has  application 
only  in  summary  and  ex  parte  cases,  where  the  person  whose  rights  are  to  be 
affected  is  not  a  party.  It  is  not  enough,  to  require  the  rigid  rules  of  strict- 
ness, merely  that  the  proceeding  is  a  statutory  one.  The  rule  does  not 
apply  to  a  proceeding  to  condemn  land  for  right  of  way,  under  the  statute. 

Writ  of  Error  to  the  County  Court  of  St.  Clair  county ; 
the  Hon.  F.  H.  Pieper,  Judge,  presiding. 

Mr.  Frank  B.  Bowman,  for  the  plaintiff  in  error. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  application  to  the  county  judge  of  St.  Clair 
county,  in  vacation,  for  the  purpose  of  inaugurating  proceed- 
ings for  the  condemnation  of  a  strip  of  ground  as  a  right  of 
way.  The  petition  was  presented  on  the  10th  of  June,  1881, 
and  the  judge  indorsed  thereon  an  order  for  a  summons, 
returnable  on  the  24th  of  that  month.  It  was  returned 
served,  on  Booker,  a  co-defendant,  on  the  11th,  and  on  plain- 
tiff in  error  on  the  15th  of  the  month.  On  the  day  set  for 
trial  Booker  appeared,  and  as  to  him  a  trial  was  had ;  but 
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plaintiff  in  error  failed  to  appear,  and  the  case  was  continued, 
as  to  him,  until  the  27th,  at  which  time  there  was  a  trial  in 
his  absence,  the  jury  assessing  the  damages  for  the  right  of 
way  in  his  favor,  at  $50,  on  which  there  was  rendered  the 
usual  statutory  judgment.  Afterwards,  on  the  7th  of  July, 
plaintiff  in  error  went  before  the  county  judge,  and  moved, 
for  various  reasons,  to  set  aside  and  vacate  all  of  the  pro- 
ceedings in  the  case,  but  the  motion  was  denied.  He  there- 
upon brings  the  case  to  this  court  on  error,  and  urges  a 
reversal. 

The  principal  point  relied  on  for  a  reversal  is,  that  this 
being  a  special  statutory  proceeding  requiring  strict  compli- 
ance with  its  provisions,  inasmuch  as  plaintiff  in  error  was 
not  served  with  process  ten,  but  only  nine,  days  before  the 
return  clay,  the  court  never  acquired  jurisdiction  of  the  per- 
son of  plaintiff  in  error,  and  as  to  him  the  proceeding  abated, 
and  no  further  steps  could  be  taken  against  him  until  a  new 
petition  was  filed  and  new  service  had  on  him.  It  is  claimed 
that  there  is  no  law  authorizing  a  continuance  in  such  a  case, 
because  service  is  not  had  in  time. 

It  will  no  doubt  be  conceded  that  had  the  proceedings 
been  in  term  time  a  continuance  might  have  been  had.  But 
the  question  is,  whether  it  may  in  vacation.  There  would 
seem  to  be  a  necessity  that  there  should  be,  to  prevent  great 
and  useless  delays.  In  fact,  the  statute  manifestly  contem- 
plates continuances  under  some  circumstances.  The  fifth 
section  of  the  Eminent  Domain  act  in  terms  permits  amend- 
ments ;  and  when  necessary,  at  any  stage  of  the  proceedings, 
to  bring  new  parties  into  the  case,  the  court  or  judge  shall 
have  power  to  make  such  rule  or  order  as  shall  be  reasonable 
and  proper,  and  power  to  make  all  necessary  rules  and  orders 
for  notice  of  the  pendency  of  the  proceeding ;  to  issue  all 
process  necessary  to  the  execution  of  orders  or  judgments, 
as  they  may  be  entered.  Many  amendments  must,  of  neces- 
sity, require  continuances,  and  in  a  large  number,   if  not  a 
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majority,  of  cases,  when  a  new  party  is  brought  into  the  case 
a  continuance  is  necessary  to  procure  service  on  the  new 
party.  If  a  jury  can  not  be  impanneled  on  the  clay  set  for 
trial,  there  must  of  necessity  be  a  continuance  over,  and  so, 
if  a  Sunday  intervenes  before  the  close  of  the  case.  In  all 
of  these  and  other  cases  a  continuance  is  required,  and  the 
law  sanctions  it,  that  the  administration  of  justice  may  not 
be  defeated.  Plaintiff  in  error  was  fully  notified  of  the  pen- 
dency of  the  proceeding,  and  its  purpose,  and  he  must  have 
known  that  his  co-defendant  was  served  in  time,  and  the 
notice  to  him  would  have  been  no  more  complete  in  a  new 
proceeding  than  in  that.  A  new  proceeding  and  service 
would  therefore  have  served  no  useful  purpose.  He  should 
have  obeyed  the  summons,  or  at  least  learned  what  order  the 
judge  had  made  as  to  him.  There  was  the  same  necessity 
for  a  continuance' in  this  as  in  other  cases.  It  surely  will 
not  be  contended  that  when  an  amendment  or  a  new  party 
is  made  that  the  proceeding  shall  abate,  and  the  proceeding 
commence  anew.  To  so  hold  would  be  to  defeat  the  purpose 
of  the  statute.  It  would  be  as  reasonable  to  hold  that  because 
service  had  not  been  had  in  time,  the  power  of  the  court  or 
judge  over  the  matter  had  been  exhausted,  and  no  new  pro- 
ceeding could  be  inaugurated,  as  to  hold  that  because  the 
service  was  not  in  time  the  power  was  lost  in  that  case.  Had 
it  been  so  treated,  and  the  petition  refilecl  and  new  process 
issued  and  served,  on  the  same  principle  we  should  have  found 
plaintiff  in  error  contending  the  statute  had  not  authorized 
such  a  course,  claiming  that  the  statute  had  only  authorized 
a  petition  to  be  once  filed,  or  a  case  to  be  but  once  com- 
menced, whatever  its  fate.  Such  a  position  would  be  equally 
plausible,  but  as  unfounded.  The  service,  although  not  in 
time,  gave  the  tribunal  jurisdiction  of  the  person,  and  the 
petition  that  of  the  subject  matter  and  of  the  petitioner, 
and  the  court  had  ample  power,  and  did  not  err  in  continuing 
the  case  as  it  did. 
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But  it  is  urged  with  earnestness,  that  this  being  a  statu- 
tory proceeding,  great  strictness  is  required.  It  is  true  it  is 
a  statutory  proceeding,  but  it  is  not  a  summary  ex  parte  pro- 
ceeding, where  the  parties  whose  rights  are  to  be  affected 
have  no  opportunity  to  be  heard.  Applications  for  parti- 
tion of  lands,  and  the  assignment  of  dower,  and  the  action  of 
replevin,  are  statutory,  and  yet  no  one  thinks  of  insisting 
upon  the  strictness  that  is  applied  to  ex  parte  proceedings. 
The  fact  that  a  proceeding  is  statutory  is  not  enough  to 
require  the  application  of  the  rigid  rules  of  strictness,  but  it 
only  applies  in  summary  and  ex  parte  cases,  where  the  person 
whose  rights  are  to  be  affected  is  not  a  party.  Such  is  not  the 
case  here,  as  owners  and  those  having  an  interest  are  required 
not  only  to  be  made  parties,  but  to  be  served  with  process. 

The  other  questions  urged  were  considered  and  determined 
in  the  case  of  Booker  v.  Venice  and  Carondelet  Railway  Co. 
101  111.  333.  Their  discussion  is,  therefore,  unnecessary  in 
this  case. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 

court  below  is  affirmed. 

Judgment  affirmed. 


John  F.  Kawlings 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  28,  1882. 

1.  AppeaIj — in  bastardy  case — to  what  court.  An  appeal  lies  from  the 
county  court  to  the  circuit  court  in  a  bastardy  case,  and  not  being  a  common 
law  or  criminal  case,  no  appeal  lies  from  the  county  court  to  the  Appellate 
Court. 

2.  The  sum  which  a  defendant  is  condemned  to  pay  in  a  bastardy  case,  is 
so  much  in  the  nature  of  a  penalty  as  not  to  be  included  in  the  class  of  cases 
not  appealable  from  the  Appellate  Court  to  this  court,  where  the  amount 
involved  is  less  than  $1000. 
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3.  Bastabdy — a  civil,  not  a  criminal  proceeding.  A  prosecution  under 
the  Bastardy  act  is  a  civil  and  not  a  criminal  proceeding.  Though  in  form 
criminal,  it  is  essentially  of  the  nature  of  a  civil  action,  the  object  being,  not 
the  imposition  of  a  penalty  for  an  immoral  act,  but  merely  to  compel  the 
putative  father  to  contribute  to  the  support  of  his  illegitimate  child. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  McLean  county. 

Mr.  Ira  J.  Bloomfield,  and  Mr.  Benj.  D.  Lucas,  for  the 
plaintiff  in  error : 

A  writ  of  error  lies  to  the  Supreme  Court  from  the  deci- 
sions of  the  Appellate  Court  in  bastardy  cases.  Babcr  v. 
Pittsburg,  Cincinnati  and  St.  Louis  K.  R.  Co.  93  111.  342. 

Bastardy  is  not  a  criminal  proceeding,  but  at  most  only 
quasi  criminal,  and  is  not  affected  by  the  statute  of  1879 
relating  to  appeals  in  criminal  cases.  Wiggins  v.  City  of 
Chicago,  68  111.  372. 

Mr.  H.  G.  Beeves,  for  the  People : 

If  this  is  a  civil  proceeding,  so  far  as  the  writ  of  error  is 
concerned,  as  is  argued  by  counsel  for  plaintiff  in  error,  then 
we  say  that  the  judgment  of  the  Appellate  Court  is  final, 
(sec.  8,  Appellate  Court  act,)  and  no  appeal  can  be  taken 
and  no  writ  of  error  can  be  prosecuted  therefrom.  If  it  is  a 
criminal  proceeding,  then  the  judgment  of  the  Appellate 
Court  was  correct,  for  it  is  not  disputed  that  if  criminal,  the 
case  goes  from  the  county  court  to  the  Appellate  Court. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Proceedings  under  the  Bastardy  act  were  instituted  against 
John  F.  Eawlings,  in  the  county  court  of  McLean  county, 
which,   on   trial   at   the  December  term,   1879,   resulted  in 
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a  verdict  against  the  defendant.  Judgment  was  rendered 
accordingly,  and  an  appeal  prayed  to  the  circuit  court  of 
McLean  county.  The  appeal  was  perfected,  but  at  the  April 
term,  1SS0,  of  the  circuit  court,  on  motion  of  the  People, 
the  appeal  was  dismissed,  on  the  ground  that  the  appeal  lay 
to  the  Appellate  Court,  and  not  to  the  circuit  court.  This 
order  of  dismissal,  on  appeal  to  the  Appellate  Court  for  the 
Third  District,  was  affirmed,  and  Kawlings  sued  out  this  writ 
of  error. 

The  question  presented  by  this  record  is,  whether  an  appeal 
in  bastardy  cases  lies  from  the  county  court  to  the  circuit 
court. 

Under  the  Kevised  Statutes  of  1874,  an  appeal  lies  from 
the  county  court  to  the  circuit  court  in  such  cases.  (Rev. 
Stat.  1874,  sees.  187,  188,  p.  344.)  We  have  so  held  in 
numerous  cases.  Holcomb  v.  The  People,  79  111.  409 ;  Lewis 
v.  The  People,  82  id.  104;  Stanley  v.  The  People,  84  id.  212; 
Hauskins  v.  The  People,  82  id.  193.  These  decisions  must 
control,  unless  the  statute  has  since  been  changed. 

The  act  of  1877,  creating  the  Appellate  Court,  does  not 
confer  upon  it  jurisdiction  of  appeals  from  the  county  court, 
but  only  from  the  circuit  and  city  courts,  and  the  Superior 
Court  of  Cook  county.  (Laws  1877,  sec.  8,  p.  69.)  The 
proceeding  being  a  statutory  and  not  a  common  law  pro- 
ceeding, is  not  embraced  in  the  provision  in  the  act  of  1877 
giving  appeals  from  the  judgments  of  the  county  court  to  the 
Appellate  Court  in  certain  cases,  as  that  only  provides  for 
appeals  "in  proceedings  for  the  sale  of  lands  for  taxes  and 
special  assessments,  and  in  all  common  law  and  attachment 
cases,  and  cases  of  forcible  detainer,  and  forcible  entry  and 
detainer,"  and  in  certain  criminal  cases.  (Laws  1877,  p.  77.) 
And  a  prosecution  under  the  Bastardy  act  being  a  civil  and 
not  a  criminal  proceeding,  it  is  not  embraced  in  the  statute 
of  1879,  (Laws  1879,  sec.  88,  p.  222,)  relating  to  appeals  in 
criminal   cases,  which  provides  that  in   all   criminal  cases 
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below  the  grade  of  felony,  the  appeal  from  the  county  court 
shall  be  taken  directly  to  the  Appellate  Court. 

It  is  well  settled  by  the  decisions  of  this  court  that  a  pro- 
secution under  the  Bastardy  act  is  a  civil  and  not  a  criminal 
proceeding ;  that  though  in  form  criminal,  it  is  essentially  of 
the  nature  of  a  civil  action,  the  object  being,  not  the  imposi- 
tion of  a  penalty  for  an  immoral  act,  but  merely  to  compel 
the  putative  father  to  contribute  to  the  support  of  his  illegit- 
imate child.  The  question  has  been  presented  before  the 
court  in  various  aspects,  and  whenever  called  upon  to  deter- 
mine to  which  class  the  proceeding  belonged,  the  court  has 
ever  held  it  to  be  a  civil  and  not  a  criminal  proceeding. 
Mann  v.  People,  35  111.  467;  Pease  v.  Hubbard,  37  id.  257; 
Maloney  v.  People,  38  id.  62 ;  People  v.  Noxon,  40  id.  30  ; 
Allison  v.  People,  45  id.  37;  People  v.  Starr,  50  id.  52; 
McCoy  v.  People,  71  id.  111.  The  above  cited  are  all  the 
acts  we  are  aware  of  bearing  upon  the  subject. 

An  appeal,  then,  lying  in  this  class  of  cases  from  the 
county  court  to  the  circuit  court,  under  the  Eevised  Statutes 
of  1874,  and  not  finding  that  such  right  of  appeal  has  been 
taken  away  by  any  subsequent*  statute,  it  follows  that  the 
circuit  court  erred  in  dismissing  the  appeal  from  the  county 
court  to  the  circuit  court. 

The  objection  is  made,  that  if  this  proceeding  under  the 
Bastardy  act  is  a  civil  proceeding,  then  the  judgment  of  the 
Appellate  Court  was  final,  and  no  appeal  lay  therefrom.  The 
judgment  of  the  circuit  court  against  the  defendant  was  for 
the  sum  of  $550,  which  was  the  utmost  limit  of  the  judgment 
which  could  be  rendered  in  such  a  case  under  the  statute,  so 
that  the  amount  involved  was  less  than  $1000.  The  eighth 
section  of  the  Appellate  Court  act  provides,  that  in  all  cases 
determined  in  the  Appellate  Courts,  in  actions  ex  contractu, 
wherein  the  amount  involved  is  less  than  $1000,  exclusive  of 
costs,  and  in  all  cases  sounding  in  damages,  wherein  the 
judgment  of  the  court  below  is  less  than  $1000,  exclusive  of 
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costs,  the  judgment  of  the  Appellate  Court  shall  be  final, 
and  no  appeal  shall  lie,  or  writ  of  error  be  prosecuted  there- 
from :  Provided,  the  term  ex  contractu,  as  used  in  the  section, 
shall  not  be  construed  to  include  actions  involving  a  penalty. 
The  sum  to  be  recovered  in  the  case  is  given  by  the  statute. 
The  judgment,  as  provided  by  the  terms  of  the  act,  is,  that 
the  defendant  be  "condemned"  to  pay  the  sum  adjudged, 
and  on  failure  of  the  defendant  to  give  the  security  ordered 
by  the  court  for  the  payment  of  the  money,  the  defendant  is, 
by  the  order  of  the  court,  to  be  committed  to  jail  until  he 
gives  the  security, — so  that  the  defendant's  personal  liberty 
is  involved  in  case  of  failure  to  give  the  security  required. 
We  think  the  sum  which  the  defendant  is  "condemned"  to 
pay  is  so  much  in  the  nature  of  a  penalty,  that  the  case  is 
not  included  in  the  class  of  non-appealable  cases  where  the 
amount  involved  is  less  than  $1000,  it  coming  within  the 
meaning  of  the  proviso  which  withdraws  from  that  class 
actions  involving  a  penalty. 

The  judgment  of  the  Appellate  Court  was  doubtless  in  view 
of  a  decision  of  this  court  at  a  former  term,  on  a  mere  motion, 
that  an  appeal  did  not  lie  in  a  bastardy  case  from  the  county 
court  to  the  circuit  court,  and  was  justified  by  that  decision. 
But  that  decision  was  only  of  a  motion  made  upon  hurried 
consideration,  and  without  the  benefit  of  any  argument  of 
counsel.  In  view  now  of  full  argument  by  counsel,  and  upon 
more  mature  consideration,  we  have  arrived  at  the  different 
conclusion  here  announced. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 

the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scholfield  :    I  do  not  concur  in  this  opinion. 

Mr.  Justice  Mulkey  :  I  understand  it  to  be  settled  by  the 
previous  decisions  of  this  court,  that  in  all  cases  where  the 
direct  object  of  a  suit  is  the  recovery  of  money  or  property, 
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the  right  of  appeal  from  the  Appellate  Court  to  this  court 
depends  either  upon  the  amount  in  controversy,  as  shown  by 
the  record,  or  upon  the  amount  of  recovery  in  the  court  below, 
and  that  an  appeal  lies  in  neither  case  where  the  amount  is 
less  than  $1000,  and  whether  the  cause  of  action  arises 
ex  contractu,  or  ex  delicto,  makes  no  difference  in  this  respect. 
I  therefore  dissent  from  the  conclusion  reached  by  the  ma- 
jority of  the  court  in  the  above  opinion. 


Lizzie  Jessup 

v. 

John  S.  Jessup  et  al. 

Filed  at  Mt.  Vernon  January  18,  1882—  Rehearing  denied  May  Term,  1882. 

1.  Former  adjudication — whether  conclusive — guardian  and  ivard  as 
tenants  in  common — claim  by  the  former  for  contribution  for  improve- 
ments— adjudication  by  county  court.  All  questions  relating  to  a  claim  of 
a  guardian  against  his  ward,  on  final  settlement  in  the  county  court,  and 
necessarily  involved  in  the  inquiry,  within  the  jurisdiction  of  the  court,  will 
be  regarded  as  finally  and  conclusively  settled  by  the  adjudication  of  that 
court  in  disallowing  such  claim;  but  jiulgments  or  orders  of  this  kind  are  not 
to  be  extended,  by  mere  intendment,  to  matters  not  necessarily  involved  in 
the  determination. 

2.  The  presentation  by  a  guardian  in  his  account  against  his  ward,  in  the 
county  court,  of  a  claim  for  one-half  of  the  cost  of  improvements  put  upon  a 
lot  in  which  his  ward  was  a  half  owner  in  common  with  himself  and  another, 
made  in  pursuance  of  an  executory  contract  made  by  the  ward's  father  with 
the  other  tenants  in  common,  and  the  disallowance  of  such  claim  by  that 
court,  is  no  bar  to  the  guardian  claiming  equitable  relief  as  to  the  enhanced 
value  of  the  lot,  in  consequence  of  such  improvements,  on  a  bill  by  him  for 
partition  of  the  property,  the  question  in  the  latter  case  not  having  been 
necessarily  involved  in  the  proceeding  in  the  county  court. 

3.  Guardian  and  ward  as  tenants  in  common — enforcing  contribution 
by  the  ward  for  improvements  made  by  the  guardian.  A  guardian  who  is 
tenant  in  common  with  his  ward,  of  a  lot,  can  not,  without  an  order  of  the 
proper  court,  expend  large  sums  of  money  out  of  his  own  private  funds  in 
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improving  the  same,  wholly  disproportionate  to  his  ward's  means,  and  then 
come  into  court  and  have  one-half  of  the  expenditures  allowed  against  his 
ward. 

4.  Where  the  guardian  does  make  expensive  improvements  upon  the  com- 
mon property  without  the  sanction  of  the  county  court,  upon  ordering  a  sale 
of  the  premises  in  a  suit  for  partition,  the  ward  should  only  be  required  to 
make  compensation  for  his  proportionate  share  of  the  improvements  accord- 
ing to  their  then  present  cash  value,  and  not  according  to  their  original  co^t. 

5.  Decree  in  partition — construed,  as  to  apportioning  cost  of  im- 
provements. A  guardian  made  improvements  upon  a  lot  owned  by  him  in 
common  with  his  ward,  in  pursuance  of  a  contract  made  by  him  and  the 
ward's  father  before  his  death,  and  on  a  bill  for  partition  the  decree  of  sale 
first  found  the  value  of  the  lot  without  the  improvements,  and  the  respective 
amounts  contributed  by  the  parties  making  the  improvements,  and  ordering 
the  lot  with  the  improvements  to  be  sold,  and  the  proceeds  divided  according 
to  the  respective  interests  of  the  parties  thus  ascertained:  Held,  that  this 
required  that  the  ward  and  the  other  co-tenants  should  first  be  paid  each 
one-half  the  full  value  of  the  lot  as  thus  ascertained,  and  that  the  residue  of 
the  proceeds,  representing  the  value  of  the  improvements,  should  be  divided 
between  the  parties  in  proportion  to  the  amounts  contributed  by  them, 
respectively,  to  the  making  of  the  improvements. 

6.  Administration  of  estates — as  to  administrator  performing  ex- 
ecutory contracts  made  by  his  intestate.  While  it  is  true  that  an  adminis- 
trator is  liable  on  all  the  contracts  of  his  intestate,  including  executory  as 
well  as  executed  contracts,  which  are  not  of  a  personal  character,  yet  in  the 
case  of  executory  contracts  the  legislature  has  expressly  provided  that  they 
may  be  performed  by  the  executor  or  administrator,  "when  so  directed  by  the 
county  court." 

7.  If  the  administrator  undertakes  to  perform  such  a  contract  without  the 
direction  of  the  court,  he  does  so  at  his  peril,  if  loss  shall  occur.  If  the  per- 
formance of  a  contract  in  the  case  of  an  insolvent  estate  will  result  in  giving 
the  party  with  whom  such  contract  was  made,  an  undue  advantage  over  other 
creditors  of  the  estate,  it  should  not  be  performed,  and  if  the  administrator 
does  so  without  the  sanction  of  the  county  court,  he  will  be  liable  to  other 
creditors  who  may  be  injured  thereby. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Josiah  McKoberts,  Judge,  presiding. 

On  the  21st  day  of  April,  1857,  Cornelius  Jessup,  Edward 
H.  Jessup,  and  John  S.  Jessup,  entered  into  partnership, 
as  hardware  merchants,  under  the  firm  name  of  "Jessup 
Brothers."  The  storehouse  in  which  their  business  was  sub- 
31—102  III. 
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sequently  carried  on,  was  situated  on  the  north  28  feet  of  lot 
4,  in  block  4,  in  Wilmington,  Will  county,  this  State,  one- 
half  of  which  belonged  in  fee  to  Cornelius,  and  the  remaining 
half  belonged  to  the  other  two  partners.  The  partnership 
continued,  and  the  business  was  conducted  on  the  above 
mentioned  premises  until  on  or  about  the  1st  of  -March, 
1863,  when  Cornelius  died  intestate,  leaving  appellant,  Lizzie 
Jessup,  his  only  child  and  heir  at  law.  After  the  death  of 
Cornelius,  the  survivors,  Edward  and  John,  continued  the 
business  at  the  same  place,  under  the  style  of  "Jessup  & 
Brother,"  until  the  4th  day  of  October,  1875,  when  Edward 
died,  leaving  Mattie  Jessup,  his  widow,  and  two  children, 
John  D.  and  Lewis  Jessup,  his  only  heirs. 

Prior  to  the  death  of  Cornelius  the  members  of  the  firm  of 
Jessup  Brothers  had  agreed  among  themselves  to  remove  the 
old  storehouse,  and  put  up  in  its  stead  a  more  commodious 
and  expensive  business  house,  and  to  this  end  they  had 
already  entered  into  certain  executory  contracts  for  some  of 
the  material  and  work  required  for  the  construction  of  the 
same.  After  his  death  there  seems  to  have  been  no  material 
change  in  their  manner  of  doing  business,  and  the  above 
agreement,  with  respect  to  the  removal  of  the  old  and  the 
putting  up  of  a  new  business  house,  was  carried  out  by  the 
survivors,  at  a  cost  of  some  $9000. 

On  the  1st  of  June,  1863,  John  S.  was  appointed,  by  the 
probate  court  of  Will  county,  administrator  of  the  estate  of 
Cornelius,  and  on  the  11th  of  December  following  he  was 
also  appointed,  by  the  same  court,  guardian  of  Lizzie  Jessup, 
both  of  which  trusts  he  accepted,  and  entered  upon  their 
performance.  On  July  9,  1866,  he  made  his  final  settlement 
with  the  probate  court  as  administrator,  from  which  it 
appears  he  had  accounted  for  all  moneys  that  came  into  his 
hands  belonging  to  the  estate,  except  what  had  been  expended 
in  the  construction  of  the  new  business  house.  On  the  same 
day  he  filed  his  first  report  as  guardian,  showing  receipts  by 
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him  to  the  amount  of  $674.75,  and  disbursements  amounting 
to  $1056.01.  No  further  report  appears  to  have  been  made 
by  him  as  guardian  until  the  8th  of  May,  1876,  near  ten 
years  afterwards,  when  he  presented  another  report,  in  which 
he  "claimed  a  balance  due  him  from  his  ward  of  $7171.65. 
In  this  report  he  charged  his  ward  with  one-half  of  the  cost 
of  the  new  business  house,  and  also  credited  her  with  one- 
half  the  rents,  commencing  with  the  year  1866.  The  account 
between  the  guardian  and  his  ward,  as  shown  by  this  report, 
was  contested  by  the  latter,  both  parties  being  represented 
by  counsel.  Upon  a  full  hearing  of  the  controversy,  the 
court  found  the  guardian  indebted  to  his  ward  in  the  sum  of 
$227.64,  and  the  account  was  restated  accordingly.  It 
appears,  from  the  restatement  of  the  account,  the  court 
excluded  from  the  estimate  all  items  with  which  the  guardian 
had  credited  himself  on  account  of  advances  claimed  to  have 
been  made  by  him  for  his  ward  in  the  construction  of  the 
new  business  house,  and  all  interest  on  such  advances.  So 
far  as  this  record  shows,  this  adjudication  of  the  county  court 
is  still  in  full  force  and  effect. 

Under  this  state  of  facts  John  S.  Jessup,  the  guardian,  on 
the  20th  of  August,  1877,  filed  the  present  bill  in  the  Will 
circuit  court,  making  appellant,  and  the  widow  and  heirs  at 
law  of  Edward  H.  Jessup,  parties,  by  which  he  seeks  an 
accounting  with  respect  to  the  partnership  affairs,  and  a 
partition  of  the  lot  in  question,  and  asks  that  in  making 
such  partition  appellant  be  required  to  make  compensation 
for  one-half  the  improvements  on  the  premises,  which  are 
charged  to  have  been  made  at  the  exclusive  cost  of  complain- 
ant and  Edward  H.  Jessup,  except  $913.71,  which  is  con- 
ceded to  have  been  furnished  by  appellant.  Appellant  filed 
an  answer  and  cross-bill,  setting  up  her  interests  in  the 
premises,  and  also  the  adjudication  in  the  county  court,  above 
mentioned,  in  bar  of  complainant's  claim  to  compensation  on 
account  of   improvements,    as    just   stated.      The   cross-bill 
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further  shows,  that  in  1872  complainant  and  Edward  H. 
Jessup  executed  to  Charles  H.  Jerome  a  mortgage  upon  the 
premises,  to  secure  a  loan  of  $3000,  which  is  still  unsatisfied, 
and  makes  Jerome  a  party  defendant.  Jerome  answered,  and 
also  filed  a  cross-bill,  asking  a  foreclosure  of  his  mortgage. 

The  court,  upon  the  hearing,  found  that  appellant  was  the 
owner  in  fee  of  one  undivided  half  of  the  lot,  and  that  com- 
plainant and  the  heirs  of  Edward  H.  Jessup  were  the  owners 
of  the  other  half,  subject  to  the  Jerome  mortgage ;  that  the 
present  value  of  the  lot  without  the  improvements  was  $1500  ; 
that  the  total  cost  of  the  improvements  thereon  was  $8989.47, 
and  that  of  that  sum  appellant  had  contributed  $913.71,  and 
that  complainant  and  Edward  H.  Jessup  had  contributed  the 
residue.  And  it  appearing  the  premises  could  not  be  parti- 
tioned without  prejudice,  the  court  thereupon  ordered  the 
same  to  be  sold,  and  that  the  proceeds  thereof,  in  excess  of 
the  value  of  the  lot  without  the  improvements,  be  divided  in 
proportion  to  the  amounts  respectively  contributed  by  the 
parties  to  the  making  of  said  improvements,  from  which 
decree  Lizzie  Jessup  alone  has  prosecuted  an  appeal  to  this 
court. 

Messrs.  Boutell  &  Waterman,  for  the  appellant : 

The  decree  of  the  court  below  is  erroneous,  because  it 
entirely  disregards  the  prior  adjudication  of  the  county  court 
upon  the  account  of  complainant  against  Lizzie  Jessup,  for 
the  improvement  of  the  premises  in  question,  the  matter  of 
this  account  being,  we  insist,  res  judicata.  Voorhes  v.  Bank 
of  the  United  States,  10  Peters,  469;  Vallandingham  v.  Ryan, 
17  111.  25 ;  Rogers  v.  Higgins,  57  id.  247 ;  Howell  v.  Good- 
rich, 69  id.  556; .  Dalton  v.  Bentley,  15  id.  420;  Hamilton  v. 
Quimby,  46  id.  90 ;  -Berts  v.  Starr.,  5  Conn.  550 ;  Embury  v. 
Cannon,  3  Comst.  522;  Doty  v.  Brown,  4  id.  71;  White 
v.  Coatsworth,  2  Seld.  143;  Gardner  v.  Buckee,  3  Cow.  126; 
Hopkins  v.  Lee,  6  Wheat.  109;  Kelly  v.  Donlin,  70  111.  385. 
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The  allowance  of  a  guardian's  account  is  a  judicial  act. 
Bond  v.  Lochcood,  33  111.  212. 

Fixing  the  amount  due  from  an  administrator  is  res  judi- 
cata.    Gilbert  v.  Guptill,  34  111.  112. 

The  decree  is  erroneous,  because  Lizzie  Jessup,  without 
whose  consent  they  (the  improvements)  were  made,  is  charged 
therein  with  the  cost  of  the  same,  which  the  evidence  shows 
far  exceeds  their  value,  as  well  as  the  enhanced  value  of  the 
premises  arising  therefrom.  Louvalle  et  al.  v.  Menard  et  al. 
1  Gilm.  45  ;  Dean  et  al.  v.  O'Meara  et  al.  47  111.  121. 

The  decree  is  erroneous,  because  inconsistent  with  itself. 
It  finds  that  the  cost  of  the  improvements  was  $8075.76. 
It  also  finds  the  cost  of  the  improvements  to  have  been 
$8989.47. 


Messrs.  Garnsey  &  Knox,  for  the  appellees : 

As  between  tenants  in  common,  one  ought  not  to  profit  by 
improvements  made  by  another,  but  should  make  fair  con- 
tribution. Louvalle  v.  Menard,  1  Gilm.  40 ;  Gardner  v.  Ded- 
erichs,  41  111.  164;  Dean  v.  O'Meara,  47  id.  121;  Kurtz  v. 
Hibner,  55  id.  514;  Mahoney  v.  Mahoney,  '65  id.  406;  Turner 
v.  Bennett,  70  id.  268 ;  Roberts  v.  Beckwith,  79  id.  246 ;  Wil- 
ton v.  Tazewell,  86  id.  29. 

The  proceeding  in  the  county  court  was  solely  to  compel 
John  to  account  for  his  mismanagement  of  his  ward's  estate, 
while  this  is  a  proceeding  to  equitably  partition  realty,  and 
hence  the  adjudication  in  the  county  court  is  no  bar  to  the 
equitable  relief  sought.  Duchess  of  Kingston's  case,  2  Smith's 
Leading  Cases,  (7th  Am.  ed.)  574;  Bruce,  V.  C.  Barrs  v. 
Jackson,  1  Younge  &  Coll.  598 ;  S.  C.  20  Eng.  Ch.  Eep.  585  ; 
2  Smith's  Leading  Cases,  (7th  ed.)  597. 

A  judgment  is  conclusive  upon  the  parties  to  it  only  in 
respect  to  the  grounds  covered  by  it,  and  the  law  and  the 
facts  necessary  to  uphold  it.     Bigelow  on  Estoppel,  p.  -22. 
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This  court  has  repeatedly  recognized  the  authority  and 
followed  the  doctrine  of  these  English  cases,  and  we  deem  it 
sufficient  to  cite  only  a  few  of  the  decisions  of  this  court,  in 
addition  to  the  above :  Gray  v.  Gillilan,  15  111.  453 ;  Stone 
et  al.  v.  Wood,  16  id.  177;  McCloskey  v.  McCormick,  44  id. 
338;  Miller  v.  McManus,  57  id.  128;  Williams  v.  Walker,  62 
id.  518;  Embury  v.  Conners,  3  Comst.  (N.  Y.)  523. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  propriety  of  this  decree  is  questioned  chiefly  on  the 
ground  that  appellant's  right  to  share  in  the  proceeds  of  sale 
in  excess  of  the  present  value  of  the  lot,  exclusive  of  im- 
provements, is  made  to  depend  upon  the  relative  amount 
contributed  by  her  to  the  improvement  of  the  lot.  She 
earnestly  insists,  by  her  counsel,  that  inasmuch  as  John 
Jessup,  her  guardian,  formally  presented  in  the  probate  court, 
for  allowance,  an  itemized  account  against  her,  as  his  ward, 
for  one-half  of  the  cost  of  the  improvements  for  which  he 
now  seeks  to  recover  out  of  the  proceeds  of  the  sale  of  the 
property,  which  account,  after  a  formal  hearing  and  due 
consideration,  was  disallowed  and  rejected  by  the  court,  it 
is  a  complete  bar  to  the  claim  in  the  present  proceeding. 

It  is  clear  that  all  questions  relating  to  this  claim  within 
the  jurisdiction  of  the  court,  and  necessarily  involved  in  the 
inquiry  then  before  it,  must  be  regarded  as  finally  and  con- 
clusively settled  by  the  adjudication  in  that  proceeding ;  yet, 
on  the  other  hand,  it  is  well  settled  that  judgments  or  orders 
of  this  character  are  not  to  be  extended,  by  mere  intendment, 
to  matters  not  necessarily  involved  in  the  determination. 
The  presentation  of  this  claim  in  the  probate  court  by  the 
guardian  did  not  raise  the  question  involved  in  the  present 
case.  The  inquiry  here  is,  assuming  appellee  and  Edward 
Jessup  made  these  improvements  mainly  out  of  their  own 
private  funds,  ought  they,  in  a  division  of  the  proceeds  of  the 
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sale  of  the  lot  with  the  improvements  on  it,  be  compensated 
out  of  the  proceeds,  in  so  far  as  its  value  has  been  enhanced 
by  their  private  funds  ?  No  question  of  this  kind  was  in- 
volved in  the  proceeding  in  the  county  court.  The  question 
there  presented  was,  whether  a  guardian,  who  is  tenant  in 
common  with  his  ward,  of  a  lot  of  ground,  may,  without  any 
authority  from  the  county  court  or  other  tribunal,  go  on  and 
expend  large  sums  of  money,  out  of  his  own  private  funds,  in 
improving  the  same,  wholly  disproportionate  to  his  ward's 
means,  and  then  come  into  court  and  have  one-half  of  these 
expenditures  allowed  against  his  ward.  The  county  court 
properly  held  that  this  could  not  be  done,  and  from  a  careful 
consideration  of  the  record  we  are  satisfied  that  this  is  all 
that  was  determined  by  the  refusal  of  the  county  court  to 
allow  the  claim.  Such  being  the  case,  the  order  of  the 
county  court  in  disallowing  the  claim  as  a  charge  against 
the  ward  in  her  guardian's  account,  can  not  properly  be 
regarded  as  a  bar  to  the  claim  as  now  presented. 

It  may  be  supposed  that,  inasmuch  as  a  considerable  por- 
tion of  the  improvements  made  on  this  lot  was  under  contract 
before  the  original  partnership  was  dissolved  by  the  death  of 
Cornelius  Jessup,  appellee,  as  his  administrator,  was  bound 
to  go  on  and  perform  the  contract,  and  that  the  estate  would 
therefore  be  bound  by  his  action.  With  some  modification 
this  position  may  be  conceded  to  be  substantially  correct. 
It  is  true  that  an  administrator  is  liable  on  all  the  contracts 
of  his  intestate,  including  executory  as  well  as  executed  con- 
tracts, which  are  not  of  .a  personal  character.  Yet  in  the 
case  of  executory  contracts  the  legislature  has  expressly  pro- 
vided, that  "all  contracts  made  by  the  decedent  may  be  per- 
formed by  the  executor  or  administrator,  when  so  directed 
by  the  county  court ; "  and  if  the  administrator  undertakes 
to  perform  such  a  contract,  as  was  done  in  this  case,  without 
the  direction  of  the  county  court,  he  does  so  at  his  peril,  if 
loss  should  occur.     If  the  performance  of  a  contract  will,  in 
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the  case  of  an  insolvent  estate,  result  in  giving  the  party  with 
whom  such  contract  was  made,  an  undue  advantage  over 
other  creditors  of  the  estate,  it  should  not  be  performed,  and 
if  the  administrator  does  so  without  the  sanction  of  the 
county  court,  he  will  be  liable  to  other  creditors  who  may  be 
injured  thereby.  In  this  case  the  administrator  proceeded 
without  authority  from  the  county  court  to  make  large  expen- 
ditures on  account  of  such  a  contract,  and  without  the  neces- 
sary funds  in  his  hands,  belonging  to  the  estate,  to  meet 
them,  and  if  he  has  sustained  a  loss  in  consequence  of  it,  it 
is  attributable  to  his  own  folly  in  disregarding  a  plain  pro- 
vision of  the  statute.  Smith,  Admx.  v.  Wilmington  Coal 
Mining  and  Manf.  Co.  83  111.  498. 

The  only  remaining  objection  to  the  decree  which  we 
deem  important  to  notice,  is  that  which  questions  the  method 
adopted  by  the  court  in  determining  the  several  interests  of 
the  parties  in  the  proceeds  of  the  sale.  It  is  claimed  by 
appellant,  that  under  the  decree  as  rendered  she  is  required 
to  make  compensation  for  the  improvements  at  their  original 
cost,  whereas  she  should  only  be  required  to  pay  for  them 
according  to  their  present  value.  While  we  concede  appel- 
lant should  only  be  required  to  make  compensation  for  her 
proportionate  share  of  the  improvements  according  to  their 
present  cash  value,  and  not  according  to  their  original  cost, 
yet  we  do  not  consider  the  decree  susceptible  of  the  construc- 
tion given  to  it  by  appellant,  to  the  extent  claimed.  If  this 
objection  to  the  decree  had  any  foundation  in  fact,  the  error 
would  certainly  be  fatal,  for  it  must  be  conceded  it  would  be 
highly  inequitable  to  require  appellant  to  make  compensation 
for  the  improvements  on  the  basis  of  their  original  cost. 
But  as  we  understand  the  decree  nothing  of  the  kind  is 
required.  As  we  construe  it,  the  decree  first  ascertains  the 
present  value  of  the  lots  without  the  improvements,  and  the 
respective  amounts  contributed  by  the  parties  to  the  making 
of  the  improvements,  and  then    orders    the    lots    with    the 
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improvements  to  be  sold  together,  and  the  proceeds  to  be 
divided  according  to  the  respective  interests  of  the  parties 
thus  ascertained.  From  this  we  understand,  appellant,  on 
the  one  hand,  and  the  complainant  and  the  heirs  of  Edward 
Jessup,  on  the  other,  are  to  be  first  respectively  paid  one-half 
the  full  value  of  the  lot  as  thus  ascertained,  and  the  residue 
of  the  proceeds,  which  must  necessarily  represent  the  present 
value  of  the  improvements,  is  to  be  divided  between  the 
parties  in  proportion  to  the  amounts  contributed  by  them, 
respectively,  to  the  making  of  the  improvements.  We  see 
nothing  improper  in  this.  Indeed,  we  are  aware  of  no  other 
equitable  basis  upon  which  the  present  value  of  the  improve- 
ments could  be  otherwise  properly  divided.  Whether  some 
other,  more  appropriate,  method  of  ascertaining  their  respec- 
tive interests  in  the  property  should  or  might  have  been 
adopted,  it  is  unnecessary  to  inquire,  as  none  has  been 
suggested. 

Perceiving  no  material  error  in  the  proceedings,  the  decree 
of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  City  of  East  St.  Louis 

v. 
The  Tkustees  of  Schools. 

Filed  at  ML  Vernon  January  18, 1882 — Rehearing  denied  May  Term,  1882. 

1.  Taxation — license  money  for  dram-shops  is  not  a  tax.  The  money 
received  by  a  city  for  dram-shop  licenses  is  not  a  tax,  and  the  fund  thus 
derived  is  not  required  by  any  constitutional  provision  to  be  applied  solely  to 
municipal  purposes.  It  is  a  burden  imposed  for  the  right  of  exercising  a 
privilege  which  the  legislature  has  the  right  to  withhold  or  inhibit  altogether. 

2.  Constitutional  law — devoting  license  money  to  school  fund.  A 
section  in  a  city  charter  providing  that  one-half  of  all  the  money  received 
into  the  city  treasury  from  dram-shop  licenses  collected  shall  be  paid  over  at 
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least  quarterly  to  the  treasurer  of  a  school  township,  by  him  to  be  apportioned 
to  the  several  schools  taught  in  said  city,  in  the  same  mode  and  manner  as 
interest  on  the  township  school  fund  is  required  to  be  distributed,  is  not  in 
violation  of  any  constitutional  provision.  The  legislature  may  dispose  of 
such  a  fund  for  any  public  use  it  may  choose. 

Writ  of  Error  to  the  City  Court  of  East  St.  Louis ;  the 
Hon.  Charles  T.  Ware,  Judge,  presiding. 

Mr.  M.  Millard,  for  the  plaintiff  in  error. 

Mr.  C.  F.  Noetling,  and  Mr.  E.  A.  Halbert,  for  the  defend- 
ants in  error. 

Mr.  L.  H.  Hite,  also  for  the  defendants  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  city  of  East  St.  Louis  embraces  within  its  limits  a 
part  of  town  2  north,  in  range  10  west,  in  St.  Clair  county, 
but  does  not  embrace  all  of  the  territory  in  that  township ; 
and  the  city  also  embraces  a  part  of  town  2  north,  in  range 
9  west,  but  does  not  embrace  all  of  that  township.  The 
schools  in  both  of  these  townships  are  all  located  within  the 
city  limits.  The  charter  of  the  city,  passed  in  1869,  gives  it 
power,  among  other  things,  "to  license,  tax,  regulate,  prohibit 
and  suppress  dram-shops."  By  another  section  it  is  provided 
that  "one-half  of  all  the  money  received  into  the  city  treasury 
from  dram-shop  licenses  collected,  shall  be  paid  over,  at  least 
quarterly,  to  the  treasurer  of  the  school  township  No.  2  north, 
range  10  west,  in  St.  Clair  county,  Illinois,  by  him  to  be 
apportioned  to  the  several  schools  taught  in  said  city,  under 
the  general  school  laws  of  this  State,  in  the  same  mode  and 
manner  as  interest  on  township  school  fund  is  now  required 
to  be  apportioned  and  credited  to  the  respective  school  dis- 
tricts," and  "liable  to  the  order  of  the  respective  boards  of 
school  directors  as  other  funds  for  the  support  of  said  schools 
of  said  city,  respectively. " 
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This  is  an  action  brought  in  the  City  Court  of  East 
St.  Louis,  by  the  treasurer  of  township  No.  2  north,  range 
10  west,  to  recover  one-half  of  certain  moneys  which  it  is 
conceded  "were  received  into  the  city  treasury  from  dram- 
shop licenses  collected."  Judgment  was  there  rendered  for 
the  amount  so  received.  To  reverse  this  judgment  the  city 
brings  the  record  here  for  review,  upon  a  writ  of  error. 

Counsel  for  the  city,  to  reverse  this  judgment,  insists : 

First — All  taxes  or  revenues  must  be  expended  for  the 
equal  benefit  of  all  who  contribute  in  paying  them,  otherwise 
there  would  be  inequality  in  taxation. 

Second — A  tax  or  revenue  collected  under  one  corporate 
authority  can  not  be  applied  in  paying  the  debts  and  expenses 
of  another,  because  all  revenues  must  be  raised  for  a  corpo- 
rate purpose,  and  that  is  not  a  corporate  purpose. 

Third — The  legislature  has  no  power  to  impose  a  corporate 
tax,  or,  what  is  the  same  thing,  divert  a  corporate  tax,  even 
for  a  corporate  purpose. 

Without  questioning  or  in  any  way  passing  upon  the  accu- 
racy of  the  propositions  thus  presented,  it  is  sufficient  to  say 
that  they  have  no  application  to  the  case  presented  by  this 
record.  This  is  not  a  tax,  in  the  sense  in  which  that  term  is 
used  in  our  constitution  and  statutes.  In  Craw  v.  Tolono, 
96  111.  261,  it  was  said:  "Taxation  is  imposed  upon  the 
citizen,  or  resident  of  the  State,  or  municipal  corporation,  or 
person  doing  business  within  the  jurisdiction  thereof,  to  com- 
pel him  to  contribute  to  the  maintenance  of  the  government 
by  which  his  life,  liberty,  property  or  business  is  protected, 
in  common  with  that  of  other  citizens,  residents,  or  persons 
doing  business.  Taxation  is  subject  to  certain  regulations 
of  our  constitution  as  to  equality  and  uniformity.  Where  a 
municipal  corporation  has  power  to  prohibit  the  doing  of  a 
thing,  and  also  the  power  to  license  the  same  thing  to  be 
done,  the  license  fee  demanded  by  ordinance  for  the  doing  of 
such  thing  is  not  a  tax,  but  is  a  price  paid  for  the  privilege 
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of  doing  such  thing. "  So  it  was  held  in  The  People  v.  Thur- 
ber,  13  111.  554;  Insurance  Co.  v.  Peoria,  29  id.  180;  East 
St.  Louis  v.  Wehrung,  46  id.  392 ;  Ducat  v.  Chicago,  48  id. 
172;  Walker  v.  Springfield,  94  id.  372.  In  The  People  v. 
Thurber,  it  is  said  of  a  like  exaction:  "This  is  not  a  tax, 
*  *  *  but  is  a  burden  *  *  *  for  the  right  of  exer- 
cising a  *  *  *  privilege  which  the  legislature  would 
have  the  right  to  withhold  or  inhibit  altogether. "  This  lan- 
guage is  quoted  with  approbation  in  Walker  v.  Springfield, 
supra,  decided  in  1880.  In  Chelvers  v.  The  People,  11  Mich. 
43,  it  is  said  of  a  license  fee :  "It  is  not  a  tax,"  in  the  sense 
in  which  that  word  is  used  in  the  constitution  of  that  State, 
and  it  is  added :  "It  is  a  price  paid  for  a  franchise  *  *  * 
vested  in  an  individual. " 

The  State  has  expressly  clothed  the  city  of  East  St.  Louis 
with  power  "to  license,  *  *  *  prohibit  or  suppress  dram- 
shops," and  by  implication,  from  other  words  of  the  char- 
ter, has  authorized  the  city  to  receive  money  into  the  city 
treasury  derived  "from  dram-shop  licenses."  Such  a  fund  is 
not  required,  by  any  known  constitutional  requirement,  to  be 
applied  solely  to  municipal  purposes.  The  General  Assem- 
bly had  the  power  to  dispose  of  such  a  fund  for  any  public 
use.  It  might  be  required  to  be  paid  into  the  State  treasury, 
the  county  treasury,  or  applied  to  the  use  of  schools  in  any 
district  or  place  where  the  General  Assembly  might  think 
proper  to  place  it. 

We  find  no  sufficient  ground  on  which  to  assail  the  validity 
of  the  statute.     The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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Burns  Archer  et  al. 

v. 

The  Terre  Haute  and  Indianapolis  Eailroad  Company. 

Filed  at  Mt.  Vernon  January  18,  1882— Rehearing  denied  May  Term,  1882. 

1.  Jueisdiction  in  chancery— remedy  at  law.  "Where  a  party  has  a 
full  aud  adequate  remedy  at  law,  a  court  of  equity  will  not  assume  jurisdic- 
tion, but  will  remit  the  party  to  whatever  remedy  or  defence  he  may  have  in 
the  courts  where  such  matters  are  properly  cognizable. 

2.  Injunction — to  restrain  collection  of  taxes — remedy  at  law.  A  court 
of  equity  will  not  enjoin  a  county  collector  from  applying  for  judgment  against 
the  right  of  way  of  a  railroad  company  for  taxes  due  on  its  capital  stock,  on 
the  ground  the  complainant  claims  to  have  succeeded  to  such  company's 
rights,  the  defence,  if  any,  being  available  at  law,  and  this  especially  when 
the  complainant  has  obligated  itself  by  contract  to  pay  such  taxes. 

3.  Same — where  railroad  company  having  the  use  of  another  road 
agrees  to  advance  money  to  the  latter  to  pay  its  taxes.  A  court  of  equity 
will  not  give  a  party  relief  against  that  which  it  is  his  duty  to  do,  by  contract 
or  otherwise.  So,  where  a  complainant  corporation  has  agreed  with  a  rail- 
way company,  for  a  consideration,  to  make  advances  to  pay  its  taxes,  when 
necessary  to  maintain  its  organization,  and  has  been  put  into  possession  of  all 
its  property,  it  will  not  be  allowed  to  enjoin  the  collection  of  such  taxes  which 
are  proper  and  legal,  on  the  assumed  ground  of  its  ownership  of  the  property. 

4.  Same — whether  foreign  corporation  may  complain  of  tax  against  a 
domestic  corporation.  A  foreign  corporation  can  not  interfere  by  bill  to 
enjoin  taxes  legally  or  illegally  assessed,  under  the  laws  of  this  State,  against 
a  domestic  corporation,  unless  the  former  will  itself  be  injuriously  affected 
by  the  collection  of  such  taxes,  as  to  its  property  or  otherwise. 

5.  Taxation — as  to  ownership  of  property — not  lost  by  contract  for  its 
use,  etc.  A  contract  between  two  railroad  companies,  whereby  one  is  to  take 
charge  of  the  road  of  the  other,  with  all  its  equipments,  and  operate  the  same 
as  a  continuous  line  with  its  own  line,  and  exercise  all  the  rights  and  privi- 
leges of  the  other  under  its  franchise,  for  a  consideration  named,  does  not 
change  the  ownership  of  any  of  the  property  of  the  latter  company,  and  the 
rolling  stock  of  such  company  is  liable  to  distraint  for  taxes  assessed  upon 
its  capital  stock.  Parting  with  the  possession  and  use  of  a  thing  does  not 
always  imply  a  parting  with  the  absolute  ownership. 

6.  Eaileoad— power  to  lease  to  a  foreign  corporation — a  charter  con- 
strued. Without  enabling  legislation  a  railroad  company  possesses  no  power 
to  lease  its  road  to  a  foreign  corporation,  and  surrender  its  road  and  fran- 
chises into  its  control. 
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7.  Under  an  amendment  to  a  railroad  charter,  providing  that  the  company 
shall  have  power  to  consolidate  and  connect  its  road  with  any  other  continu- 
ous line  of  railroad,  either  in  this  State  or  in  the  State  of  Indiana,  upon  such 
terms  as  may  be  agreed  upon  between  the  companies  uniting  or  connecting, 
and  for  that  purpose  giving  full  power  to  the  company  to  make  and  execute 
such  contracts  with  any  other  company  as  will  secure  the  object  of  such  con- 
solidation or  connection,  the  domestic  corporation  can  only  do  one  of  two 
things:  either  consolidate  its  road  with  another  railroad  in  this  or  the  State 
of  Indiana,  or  make  an  agreement  for  connection  with  such  road,  so  as  to 
secure  a  continuous  line.  Under  such  law  it  has  no  power  to  lease  its  road 
to  a  foreign  railroad  company. 

8.  Same — contract,  whether  for  consolidation,  or  merely  a  connection 
with  another  road.  A  contract  between  a  railroad  company  of  this  State 
and  a  railroad  company  of  Indiana,  provided  that  upon  the  completion  of 
the  two  roads  to  the  State  line,  so  as  to  connect,  the  Indiana  company  should 
take  charge  of  and  operate  the  road  in  this  State,  with  its  equipments,  for 
999  years,  for  which  it  was  to  be  allowed  sixty-five  per  cent  of  the  gross 
receipts  from  all  traffic  moved  on  the  line,  or  business  done  thereon,  as  a 
consideration  for  working  and  maintenance  expenses,  the  remaining  thirty- 
five  per  cent  to  be  appropriated — first,  to  the  payment  of  interest  on  the  first 
and  second  mortgage  bonds  of  the  Illinois  company,  according  to  their  pri- 
ority; and  second,  all  the  surplus  of  said  thirty-five  per  cent  to  be  paid  over 
to  the  Illinois  company  semi-annually,  to  be  disposed  of  by  it  for  the  benefit 
of  its  stockholders;  also,  that  if  the  thirty-five  per  cent  should  not,  for  any 
cause,  be  sufficient  in  amount  to  protect  the  interest  on  the  mortgage  bonds, 
and  the  sinking  fund  therefor,  as  they  matured,  together  with  the  payment 
of  the  taxes,  and  proper  costs  of  maintaining  organization,  so  that  the  rights 
of  stockholders  might  be  preserved,  then,  in  that  event,  the  lessees  should 
advance  for  the  company  whatever  might  be  needed,  to  be  accounted  under 
yearly  averages  of  the  lease  during  the  contract:  Held,  that  the  agreement 
was  not  a  lease  of  the  Illinois  road,  nor  a  contract  of  consolidation,  but  one 
of  connection  between  the  two  roads,  only,  leaving  the  Illinois  corporation 
the  owner  of  the  road,  the  franchise,  and  all  its  rolling  stock,  though  in  the 
use  and  under  the  control  of  the  Indiana  company. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

Messrs.  Wise  &  Davis,  for  the  appellants : 

The  pretended  lease  from  the  St.  Louis,  Vandalia  and 
Terre  Haute  Railroad  Company  to  the  Terre  Haute  and 
Indianapolis  Eailroad  Company  is  null  and  void.  Sess. 
Laws  of  1865,  p.  102. 
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The  lease  being  null  and  void,  appellee  can  only  be  re- 
garded as  the  servant  of  the  St.  Louis,  Vandalia  and  Terre 
Haute  Railroad  Company,  or  as  the  custodian  of  its  property. 
Thomas  v.  Railroad  Co.  11  Otto,  71 ;  Ottawa,  Oswego  and 
Fox  River  Valley  R.  R.  Co.  v.  Black,  79  111.  262 ;  Hays  v. 
Ottawa,  Oswego  and  Fox  River  Valley  R.  R.  Co.  61  id.  422. 

The  State  has  the  common  law  right  to  sue  for  taxes. 
Ryan  v.  Gallatin  County,  14  111.  78 ;  Dunlap  v.  Gallatin 
County,  15  id.  7;  Town  of  Geneva  v.  Cole,  61  id.  398. 

If  the  lease  be  valid,  the  appellee,  having  therein  agreed 
to  advance  for  the  lessor  company  sufficient  funds  to  pay  the 
taxes  assessed  against  the  latter  company,  is  liable  to  a  suit 
in  behalf  of  the  State  and  said  counties  for  said  taxes  under 
said  agreement,  the  same  being  for  the  benefit  of  the  authori- 
ties entitled  to  the  taxes.  Hartford  Fire  Ins.  Co.  v.  Olcott,  97 
111.  439,  and  cases  therein  referred  to  on.  page  454;  Illinois 
Fire  Ins.  Co.  v.  Stanton,  57  id.  354 ;  Gantzert  v.  Hoge,  73  id. 
32 ;  Rogers  et  al.  v.  Herron  et  al.  92  id.  583. 

Messrs.  Decius  &  Everhart,  for  the  appellant  John  W. 
Goodwin,  in  addition  to  the  foregoing  points,  made  the  fol- 
lowing among  others : 

As  a  general  rule  a  court  of  equity  will  not  interfere  to 
restrain  a  tax  on  the  ground  alone  that  the  tax  is  illegal. 
3  Wait's  Actions  and  Defences,  719,  721. 

This  same  tax  has  been  held  by  this  court  to  be  legal. 
St.  Louis,  Vandalia  and  Terre  Haute  R.  R.  Co.  v.  Surrell,  88 
111.  535 ;  Hopkins,  Receiver,  v.  Taylor,  87  id.  436. 

The  legality  of  taxing  capital  stock  has  repeatedly  been 
sustained  by  this  court.  Porter  v.  Rockford,  Rock  Island  and 
St.  Louis  R.  R.  Co.  76  111.  565 ;  Huck  et  al.  v.  Chicago  and 
Alton  R.  R.  Co.  86  id.  352 ;  Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Siders,  88  id.  320. 

It  makes  no  difference  to  the  public  in  which  name  the 
assessment  of  taxes  is  made.     A  general  or  special  property 
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is  sufficient.  Kennedy  v.  St.  Louis,  Vandalia  and  Terre  Haute 
R.  R.  Co.  62  111.  396. 

A  foreign  corporation  has  not  the  right  to  take  control  of 
the  rights,  property  and  franchises  of  a  domestic  corporation, 
and  place  itself,  by  lease  or  otherwise,  between  the  taxing 
power  and  its  property. 

It  is  well  settled  that  a  court  of  equity  will  never  entertain 
a  bill  to  restrain  the  collection  of  a  tax,  or  an  officer  from 
collecting  the  same,  except  in  cases  where  the  tax  is  unau- 
thorized by  law,  or  when  it  is  assessed  upon  property  not 
subject  to  taxation.  Cook  County  v.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  35  111.  460 ;  Village  of  Nunda  v.  Village  of 
Chrystal  Lake,  79  id.  311. 

Mr.  S.  S.  Whitehead,  for  the  appellant  Burns  Archer: 

If  appellee's  claim  is  based  upon  the  hypothesis  of  title  to 
the  property,  either  real  or  personal,  it  is  fully  estopped  by 
its  acts  and  conduct  in  inducing  the  assessment  to  be  made 
against  the  lessor  company.  Baker  v.  Pratt,  15  111.  571, 
citing  Wetland  Canal  Co.  v.  Hathaivay,  8  Wend.  483 ;  Degell 
v.  Odell,  3  Hill,  218 ;  Leeper  v.  Hersman,  58  111.  218 ;  Chicago 
and  Alton  R.  R.  Co.  v.  Shea,  64  id.  471. 

The  trustees  of  a  railroad  company,  if  they  do  business  in 
the  name  of  the  company,  are  liable  to  be  sued  in  that  name, 
and  their  property,  i.  e.  the  property  of  the  trustees,  is  re- 
sponsible for  the  liabilities  incurred  by  the  railroad  company 
while  its  trustees  are  transacting  business  under  that  name. 
Wilkinson  et  al.  v.  Fleming,  30  111.  353. 

Lessees  of  railroads  have  always  been  held  responsible  for 
the  obligations  of  the  lessors,  when  those  obligations  affect 
the  public.  Blinois  Central  R.  R.  Co.  v.  Kanouse,  39  111. 
278 ;  Toledo,  Peoria  and  Warsaw  Ry.  Co.  v.  Rumbold,  40  id. 
143;  1  Eedfield  on  Eailways,  (5th  ed.)  618-620;  Chicago 
and  Rock  Island  R.  R.  Co.  v.  Whijiple,  22  111.  105 ;  Ohio  and 
Mississippi  R.  R.   Co.  v.   Dunbar  et  al.   20  id.   623 ;    Peoria 
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and  Rock  Island  By.   Co.  v.   Coal  Valley  Mining  Co.  68  id. 
4S9. 

The  Terre  Haute  and  Indianapolis  Railway  Company  is, 
while  lessee,  the  St.  Louis,  Vandalia  and  Terre  Haute  Rail- 
road Company.  West  v.  St.  Louis,  Vandalia  and  Terre  Haute 
B.  B.  Co.  63  111.  545. 

Messrs.  Gilmore  &  White,  Mr.  T.  J.  Golden,  and  Mr. 
Jno.  G.  Williams,  for  the  appellee : 

The  contract  of  February  10,  1868,  between  the  St.  Louis, 
Vandalia  and  Terre  Haute  Railroad  Company  and  the  Terre 
Haute  and  Indianapolis  Railroad  Company  is  valid.  Both 
parties  thereto  had  full  authority  under  the  law  to  execute  it. 
Private  Laws  of  1867,  sec.  13,  p.  678. 

That  contract  vested  in  appellee  the  absolute  ownership  of 
the  rolling  stock  or  equipment  received  by  it  under  the  con- 
tract. 

The  Terre  Haute  and  Indianapolis  Railroad  Company 
acquired  its  title  to  the  possession  of  the  property  embraced 
in  this  contract,  free  from  the  lien  of  taxes  assessed  against 
the  capital  stock  of  the  St.  Louis,  Vandalia  and  Terre  Haute 
Railroad  Company  in  1873,  1874  and  1875.  Gaar,  Scott  d 
Co.  et  al.  v.  Hurd,  92  111.  315;  Binkert  v.  Wabash  By.  Co. 
98  id.  203.  ' 

Equity  will  interfere  to  prevent  a  sale  of  property  which 
will  create  a  cloud  upon  the  real  owner's  title  thereto.  Christie 
et  al.  v.  Hale,  46  111.  117 ;  Groves  et  al.  v.  Webber,  72  id.  606. 

Equity  will  also  interfere  to  prevent  a  multiplicity  of  suits, 
or  to  prevent  a  simple  trespass,  if  there  be  danger  of  irrepara- 
ble injury.  Deming  et  al.  v.  James,  72  111.  78  ;  Ryan  v.  Brown 
et  al.  18  Mich.  197  ;  Osbom  v.  Bank,  9  Wheat.  738  ;  McCreary 
v.  Sutherland,  23  Md.  471 ;  Binkert  v.  Wabash  Ry.  Co.  98  111. 
203 ;  High  on  Injunctions,  sec.  796. 

Mr.  John  T.  Dye,  also  for  the  appellee. 
32—102  III. 


498  Archer  et  al.  v.  T.  H.  &  I.  E.  E.  Co.  [May 

Opinion  of  the  Court. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  exhibited  by  the  Terre  Haute 
and  Indianapolis  Kailroad  Company,  a  corporation  existing 
under  the  laws  of  the  State  of  Indiana,  in  the  circuit  court  of 
Effingham  county,  and  as  amended  was  against  the  collectors 
of  taxes  in  several  counties  named,  and  was  to  enjoin  taxes 
levied  for  State,  county,  and  other  purposes,  on  the  capital 
stock  of  the  St.  Louis,  Vandalia  and  Terre  Haute  Eailroad 
Company,  for  the  years  1873  to  1875,  both  years  inclusive. 
At  the  same  time  the  taxes  were  levied  on  the  capital  stock 
of  the  company,  taxes  for  the  same  purposes,  for  the  same 
years,  and  by  the  same  authorities,  were  also  levied  on  the 
tangible  property  of  the  company.  The  bill  contains  an  alle- 
gation the  taxes  assessed  on  the  tangible  property  or"  the  com- 
pany have  been  paid  by  complainant ;  but  whether  they  have 
or  not,  no  relief  is  asked  against  such  taxes.  On  the  hearing 
in  the  circuit  court,  on  the  issues  formed  by  the  pleadings, 
and  on  consideration  of  the  evidence  submitted  by  the 
respective  parties,  the  court  decreed  substantially  the  relief 
asked  by  the  bill.  As  the  litigation  concerns  the  public 
revenue,  the  collectors  of  the  several  counties  named  as 
defendants  have  brought  the  case  directly  to  this  court  on 
appeal. 

The  bill  contains  an  allegation  the  taxes  levied  and  assessed 
on  the  capital  stock  of  the  St.  Louis,  Vandalia  and  Terre 
Haute  Eailroad  Company,  for  the  years  1873,  1874  and  1875, 
have  been  added  to  the  amounts  assessed  in  the  several 
counties  for  the  year  1878  on  the  property  of  the  same  cor- 
poration. A  willingness  is  expressed  by  the  bill  to  pay  the 
taxes  for  the  year  1878,  but  the  several  officers  charged  with 
the  collection  of  taxes  insist  on  collecting,  with  the  taxes  of 
1878,  the  taxes  remaining  unpaid  for  the  former  years,  as 
previously  stated.  The  litigation,  therefore,  has  respect  only 
to  the  taxes  assessed  on  the  capital  stock  of  the  St.  Louis, 
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Vandalia  and  Terre  Haute  Eailroad  Company  for  the  years 
1873,  1874  and  1875.  By  the  bill,  the  validity  of  the  taxes 
for  those  years  is  challenged,  on  account  of  some  irregularity 
on  the  part  of  the  Board  of  Equalization ;  but  as  the  objec- 
tion is  not  pressed  upon  the  attention  of  the  court  in  the 
argument,  it  will  not  be  necessary  to  remark  on  this  branch 
of  the  case,  further  than  to  say  that  similar  objections  taken 
to  assessments  on  the  capital  stock  of  railroad  corporations 
have  been  held  in  former  decisions  of  this  court  to  be  unavail- 
ing, and  the  taxes  decided  to  be  valid.  As  the  discussion  pro- 
ceeds, the  taxes  assessed  on  the  capital  stock  of  the  St.  Louis, 
Vandalia  and  Terre  Haute  Bailroacl  Company  will  be  treated 
as  valid  assessments,  and  as  valid  and  subsisting  liens  on 
the  property  of  that  corporation. 

It  is  a  proposition  so  plain  it  will  not  be  controverted,  that 
a  foreign  corporation  may  not  interfere,  by  bill,  to  enjoin 
taxes,  legally  or  illegally  assessed  under  the  laws  of  this  State, 
against  a  domestic  corporation,  unless  the  corporation  com- 
plaining will  itself  be  injuriously  affected  by  the  collection  of 
such  taxes,  as  to  its  property  or  otherwise.  Two  causes  are 
assigned  as  grounds  for  relief, — first,  the  several  collectors 
claim  the  right  to  collect  the  taxes  assessed  on  the  capital 
stock  of  the  St.  Louis,  Vandalia  and  Terre  Haute  Eailroad 
Company,  for  the  years  before  mentioned,  by  distraint  and 
sale  of  property,  of  which  complainant  obtained  possession 
under  a  contract  entered  into  with  that  company  on  the  10th 
day  of  February,  1868,  and  under  which  it  still  holds  the 
property,  and  unless  restrained,  defendants  will  enforce  their 
demands ;  and  second,  it  is  said  defendants  unlawfully  set  up 
a  pretended  right  to  advertise  for  judgment  and  sale  to  pay 
such  taxes,  property  acquired  by  complainant  of  the  St.  Louis, 
Vandalia  and  Terre  Haute  Eailroad  Company,  known  and 
designated  as  right  of  way,  and  that  unless  restrained  defend- 
ants will  take  judgment  against  such  right  of  way  and  proceed 
to  sell  it.     The  doing  of  either  act  it  is  charged  defendants 
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propose  to  do,  it  is  alleged,  will  work  irreparable  injury  to 
complainants. 

The  property  it  is  charged  defendants  are  about  to  distrain 
for  the  payment  of  such  taxes,  is  conceded  to  be  the  rolling 
stock  with  which  the  railroad  of  the  company  owing  the  taxes 
was  originally  equipped.  That  property,  it  seems,  came  into 
the  possession  of  complainant  under  the  contract  of  Febru- 
ary 10,  1868,  before  mentioned,  on  the  completion  of  the 
St.  Louis,  Vandalia  and  Terre  Haute  railroad,  some  time 
in  the  year  1870,  and  has  ever  since  been  in  its  control. 
The  question  most  elaborated  is,  whether  complainant  has 
such  an  ownership  in  the  rolling  stock  in  its  possession  as 
will  be  protected  from  seizure  for  the  payment  of  taxes  owing 
by  the  corporation  to  which  it  previously  belonged.  It  is  to 
be  observed  the  bill  contains  no  allegation  of  ownership  of 
such  property  in  complainant,  nor  is  the  character  of  its 
interest  therein  defined.  It  is  referred  to  as  property  "in  pos- 
session" of  complainant,  as  having  been  acquired  under  the 
contract  of  February  10,  1868 ;  but  no  definition  is  given  of 
the  interest  claimed,  whether  as  lessee,  or  owner,  or  other- 
wise. It  will  perhaps  assist  to  a  better  understanding  of  the 
case  if  the  principal  provisions  of  the  contract  under  which 
complainant  obtained  possession  of  the  rolling  stock  and  line 
of  road  owned  by  the  St.  Louis,  Vandalia  and  Terre  Haute 
Railroad  Company  shall  be  first  noted.  That  portion  of  the 
contract  deemed  necessary  to  an  understanding  of  the  ques- 
tions discussed  may  be  briefly  stated. 

It  is  set  forth  that  in  consideration  complainant  would, 
without  delay,  construct  a  first-class  railroad,  being  an  exten- 
sion of  the  road  it  then  owned  from  Indianapolis  to  Terre 
Haute,  from  the  latter  city  to  the  State  line  of  Indiana,  upon 
such  location  as  would  connect  properly  and  directly  with 
the  St.  Louis,  Vandalia  and  Terre  Haute  Eailroad  at  the 
State  line  of  Illinois,  it  being  desirable  such  lines  of  road, 
when  connected,  should  be  operated  by  the  Terre  Haute  and 
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Indianapolis  Eailroad  Company,  it  was  agreed  that  upon 
the  completion  of  the  road  between  East  St.  Louis  and  the 
Indiana  State  line  on  the  route  projected,  complainant  should 
take  charge  of  and  operate  the  same,  with  its  equipments,  for 
a  period  of  nine  hundred  and  ninety-nine  years,  for  which 
complainant  was  to  be  allowed  sixty-five  per  cent  of  the  gross 
receipts  from  all  traffic  moved  over  the  line,  or  business  done 
thereon,  as  a  consideration  for  working  and  maintenance  ex- 
penses, the  remaining  thirty-five  per  cent  to  be  appropriated, 
first,  to  the  payment  of  interest  on  the  first  and  second  mort- 
gage bonds  of  the  St.  Louis,  Vandalia  and  Terre  Haute  Eail- 
road Company,  according  to  their  priority;  and  second,  all 
the  surplus  of  said  thirty-five  per  cent  to  be  paid  over  to  the 
St.  Louis,  Vandalia  and  Terre  Haute  Eailroad  Company, 
semi-annually,  to  be  disposed  of  by  it  for  the  benefit  of  its 
stockholders. 

It  was  further  provided,  if  "the  thirty-five  per  cent  should 
not,  from  any  cause,  be  sufficient  in  amount  to  protect  the 
interest  on  the  mortgage  bonds  and  the  sinking  fund  there- 
for, as  they  matured,  from  time  to  time,  together  with  the 
payment  of  taxes  and  proper  costs  of  maintaining  organiza- 
tion so  the  rights  of  stockholders  may  be  preserved,  then,  in 
that  event,  the  lessees  shall  advance  for  the  company  what- 
ever amount  may  be  needed,  to  be  accounted  for  under  yearly 
averages  of  this  lease  during  the  contract.  It  was  also  fur- 
ther agreed,  complainant  should  enjoy  all  the  rights,  powers 
and  privileges  of  the  St.  Louis,  Vandalia  and  Terre  Haute 
Eailroad  Company,  so  far  as  the  same  may  be  needful  to 
maintain  and  operate  the  road ;  also,  to  impose  and  collect 
tolls  and  rates  of  transportation,  and  to  do  all  other  acts  and 
things  as  fully  and  effectually  as  that  corporation  could  do  if 
operating  the  road  itself,  it  being  always  understood  and 
agreed  the  gross  proceeds  from  through  or  joint  traffic,  or 
business,  shall  be  divided  on  the  pro  rata  basis  per  mile  for 
the  distance  moved  on  the  road  of  each  party. 
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It  will  be  noticed  the  parties  themselves  treat  the  instru- 
ment signed  by  them  as  a  "contract,"  or  "lease,"  and  in  the 
body  of  the  writing  the  words  "lease"  and  "lessee"  are  used; 
but  it  will  hardly  bear  the  latter  definition,  and  yet  find  any 
sanction  in  the  law  for  the  making.  The  general  law  of  1865 
made  it  unlawful  for  any  railroad  company  of  Illinois  to  con- 
solidate its  road  with  any  railroad  out  of  the  State,  or  to 
lease  its  road  to  any  railroad  company  out  of  the  State,  with- 
out having  first  obtained  the  written  consent  of  all  the  stock- 
holders of  such  railroad  company  residing  in  this  State. 
There  is  no  pretense  the  St.  Louis,  Vandalia  and  Terre  Haute 
Railroad  Company  had  the  written  consent  of  all  or  any  of 
the  resident  stockholders,  obtained  before  the  execution  of  the 
contract  of  February  10,  1868.  Even  if  a  subsequent  ratifica- 
tion could  be  regarded  as  equivalent  with  precedent  consent, 
the  evidence  of  a  ratification  at  the  stockholders'  meeting  in 
1872  is  not  so  satisfactory  as*  to  give  it  any  force.  It  does 
not  appear  whether  any  of  the  resident  stockholders  were 
present  at  that  meeting.  It  was  a  stockholders'  meeting, 
but  whether  they  were  residents  of  this  State  is  not  proven, 
nor  can  any  presumptions  be  indulged  they  were,  or  that  any 
of  them  were  residents  of  this  State.  Outside  of  the  terms 
of  the  enabling  law  it  is  obvious  a  railroad  company  possesses 
no  power  to  lease  its  road  to  a  foreign  corporation,  and  sur- 
render its  road  and  franchises  into  its  control. 

Counsel  refer  to  section  13  of  the  act  of  1867,  amendatory 
of  its  charter,  as  conferring  power  upon  the  Illinois  company 
contracting,  to  make  the  agreement  of  February  10,  1868. 
That  section,  it  will  be  noticed,  confers  no  power  on  the  com- 
pany to  lease  its  road  to  a  foreign  corporation,  and  surrender 
to  such  corporation  its  franchises.  By  that  act  it  was  pro- 
vided the  company  shall  have  power  to  consolidate  and  con- 
nect its  railroad  with  any  other  continuous  line  of  railroad, 
either  in  this  State  or  in  the  State  of  Indiana,  upon  such 
terms  as  may  be  agreed  upon  between  the  companies  uniting 
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or  connecting,  and  for  that  purpose  full  power  was  given  to 
the  company  to  make  and  execute  such  contracts  with  any 
other  company  as  would  secure  the  ohject  of  such  consolida- 
tion or  connection.  It  is  plain  that  under  this  amendment 
to  its  charter  the  company  could  only  do  one  of  two  things : 
either  consolidate  its  road  with  another  railroad  in  this  State 
or  in  the  State  of  Indiana,  or  make  an  agreement  for  connec- 
tion with  such  road,  so  as  to  secure  a  continuous  line.  The 
agreement  of  February  10,  1868,  was  not  for  the  consolida- 
tion of  the  roads  of  the  companies  signing  it.  Both  corpora- 
tions retained  their  separate  existence,  and  it  does  not  appear 
it  was  ever  contemplated  the  two  roads  should  be  merged  into 
one,  and  both  corporations  pass  to  one  management.  The 
very  terms  of  the  agreement  are  inconsistent  with  the  idea  of 
consolidation.  It  follows,  then,  it  was  simply  a  contract  for 
connecting  the  railroads  of  the  respective  companies,  so  as 
to  secure  a  continuous  line  between  distant  terminal  points. 
Both  companies  signing  the  agreement  had  full  authority 
from  the  States  creating  such  corporations  to  make  such  an 
agreement,  and  placing  that  construction  upon  it,  the  con- 
tract is  valid,  otherwise  it  would  be  void,  because  ultra  vires. 
Construing  the  agreement,  as  must  be  done,  as  a  contract 
between  the  companies  for  connecting  their  respective  rail- 
roads, so  as  to  secure  a  continuous  line  between  certain 
points,  what  interest  did  complainant  acquire  under  the  con- 
tract in  the  rolling  stock  and  franchises  of  the  Illinois  con- 
tracting company?  The  simplest  definition,  and  the  one 
most  consistent  with  the  end  to  be  attained,  is  the  right  of 
possession  and  use, — that  is,  the  right  to  use  the  rolling  stock 
for  carrying  passengers  and  conveying  freights  over  the  road, 
and,  under  the  franchise,  to  impose  and  collect  fares  and  tolls. 
That  is  the  plain  reading  of  the  contract.  Consistently  with 
this  construction  the  ownership  of  the  rolling  stock  and  fran- 
chise remained  in  the  company,  as  before  the  making  of  the 
contract.     Parting  with  the  possession   and  use  of  a  thing 
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does  not  always  imply  a  parting  with  the  absolute  ownership. 
The  fact  the  possession  and  the  use  are  parted  with  for  a  period 
of  such  duration,  should  the  contract  be  performed,  as  that 
the  tangible  property  would  of  necessity  become  worthless, 
does  not  change  the  character  of  the  transaction.  The  fran- 
chise, the  privilege  of  which  is  contracted  for,  is  property  as 
enduring  as  the  contract  itself.  It  would  hardly  be  insisted 
the  company  had,  by  its  contract  with  complainant,  parted 
with  the  ownership  of  the  franchises  conferred  upon  it  by 
the  State.  It  is  therefore  clear  the  ownership  of  the  rolling 
stock  and  the  franchise  remained  in  the  company,  subject 
only  to  the  management  by  complainant,  consistently  with 
the  terms  of  the  contract.  It  is  still  the  property  of  the 
tax-debtor,  and  distraining  the  tangible  property  of  the  com- 
pany for  the  payment  of  its  taxes  is,  in  no  sense,  taking 
complainant's  property  to  pay  taxes  owing  by  another  com- 
pany. 

As  respects  the  other  ground  assigned  for  relief,  should 
the  right  of  way  be  advertised,  and  the  several  collectors 
should  apply  for  judgment  against  it  for  taxes  due  from  the 
company  for  the  years  mentioned,  any  defence  that  could  be 
made,  either  by  complainant  or  the  tax- debtor,  could  be  more 
appropriately  made  in  the  several  county  courts  where  such 
proceedings  may  be  instituted.  Where  a  full  and  adequate 
remedy  is  provided  in  a  court  of  law,  equity  will  not  assume 
jurisdiction,  but  will  remit  the  party  to  whatever  remedy  or 
defence  he  may  have  in  the  courts  where  such  matters  are 
properly  cognizable. 

There  is  another  reason,  having  great  force,  why  this  bill 
should  be  dismissed.  It  is,  because  equity  will  not  give  a 
party  relief  against  that  which  it  is  his  duty  to  do.  It  has 
already  been  stated  that  if  the  thirty-five  per  cent  to  be  paid 
to  the  St.  Louis,  Vandalia  and  Terre  Haute  Eailroad  Com- 
pany should,  from  any  cause,  not  be  sufficient  to  protect  the 
interest  on  the  mortgage  bonds,  and  sinking  fund  therefor,  as 
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they  mature,  from  time  to  time,  together  with  the  payment  of 
taxes  and  proper  costs  of  maintaining  organization  so  that  the 
rights  of  stockholders  might  be  preserved,  then  it  became  the 
duty  of  complainant  to  "advance  for  the  company"  whatever 
amount  might  be  needed,  to  be  accounted  for  under  yearly 
averages  during  the  period  of  the  contract.  No  explanation 
could  make  this  clause  of  the  contract  better  understood  than 
it  is  by  its  plain  reading,  giving  to  the  words  employed  the 
meaning  usually  attached  to  them.  Clearly  it  was  the  inten- 
tion of  the  parties  to  the  agreement  that  both  the  organiza- 
tion of  the  St.  Louis,  Vandalia  and  Terre  Haute  Railroad 
Company  and  its  property  should  be  preserved  for  the  benefit 
of  its  stockholders.  The  mortgage  bonds  were  to  be  provided 
for  as  they  matured,  from  time  to  time,  and  the  taxes  upon 
the  tangible  and  intangible  property  of  the  company  should 
be  paid,  to  the  end  it  might  not  be  subjected  to  sale  for  the 
payment  of  either  the  mortgage  bonds  or  the  taxes  assessed 
against  it.  That  was  indispensable  to  the  preservation  of 
the  railroad  property  for  the  benefit  of  the  stockholders  and 
complainant.  As  both  corporations  had  a  vital  interest  in 
the  preservation  of  the  property,  the  contract  in  this  respect 
is  a  most  reasonable  one  for  the  security  of  both  parties.  It 
is  plainly  expressed,  that  in  case  the  thirty-five  per  cent,  for 
any  reason,  should  not  be  sufficient  in  amount  to  protect  the 
property  in  the  particulars  mentioned,  complainant  was  obli- 
gated to  "advance  for  the  company"  whatever  amount  might 
be  needed, — not  to  loan  the  money  to  the  company,  as  the 
argument  assumes,  but  to  "advance  it  for  the  company." 
Advance  it  to  whom,  for  the  company?  Evidently  to  the 
parties  entitled  to  receive  it.  This  is  a  most  valuable  privi- 
lege for  complainant,  otherwise  it  would  have  no  mode  of 
securing  the  property  for  its  benefit  under  the  contract.  If 
the  money  was  to  be  loaned  to  it,  the  debtor  company  might 
fail  to  apply  it  in  reduction  of  the  indebtedness  charged  upon 
the  property,  to  the  prejudice  of  complainant.     It  is  only  by 
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advancing  the  money  needed  to  parties  entitled  to  receive,  as 
the  contract  provides,  that  complainant  can  preserve  the 
property  for  its  own  use  under  the  contract,  or  for  the  benefit 
of  the  stockholders  in  the  debtor  company.  The  taxes 
involved  are  a  legal  charge  upon  the  property  of  the  com- 
pany owing  them.  It  is  admitted  by  the  bill  the  thirty-five 
per  cent  has  not  been,  and  is  not,  sufficient  to  pay  all  the 
amounts  chargeable  to  the  company  for  the  purposes  speci- 
fied. The  very  contingency  has  arisen  when  it  becomes  the 
duty  of  complainant  to  advance  the  money  needed  for — not 
to — the  company  for  payment  of  these  taxes.  It  makes  no 
difference  whether  the  taxes  were  assessed  on  the  capital 
stock  or  the  tangible  property  of  the  company.  It  is  as  much 
the  duty  of  complainant  to  pay  one  tax  as  the  other.  Had 
complainant  performed  its  agreement  in  this  regard,  no  neces- 
sity would  have  existed  to  invoke  the  aid  of  a  court  of  equity 
in  the  premises.  As  before  remarked,  under  the  former  deci- 
sions of  this  court  no  defence  could  be  made  to  these  taxes  on 
its  capital  stock  by  the  company,  and  certainly  complainant 
can  urge  no  objection  the  tax-debtor  could  not  urge.  That 
which  concludes  the  party  owing  the  taxes  will  be  equally 
conclusive  upon  all  others,  no  matter  how  interested.  Equita- 
bly complainant  is  entitled  to  no  relief. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 

bill  dismissed  for  want  of  equity. 

Decree  reversed. 

Mr.  Justice  Scholfield  took  no  part  in  the  consideration 
of  this  case. 
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Syllabus. 

Allen  Gooch 

v. 

Henry  W.  Green. 

Filed  at  Springfield  March  28,  1882. 

1.  Infant — right  to  impeach  decree.  Where  a  decree  is  rendered  against 
a  minor  defendant,  he  is  entitled  to  his  day  in  court,  whether  the  right  is 
reserved  in  the  decree  or  not;  and  he  may,  even  during  his  minority,  by  his 
next  friend  or  guardian,  file  an  original  bill  to  impeach  the  decree,  either  for 
fraud  or  error  appearing  on  its  face. 

2.  The  fact  that  a  decree  in  a  suit  for  partition  was  rendered  by  the  agree- 
ment and  consent  of  a  minor  defendant's  guardian,  will  not  preclude  the 
minor  from  bringing  a  bill  to  impeach  it.  It  is  error  to  render  a  decree 
against  a  minor,  unless  it  be  on  proof  of  the  allegations  of  the  bill. 

3.  Chanceky — general  demurrer  to  bill — its  effect  where  any  good 
grounds  for  relief  appear.  Where  a  bill  in  chancery  sets  forth  various 
grounds  of  relief  or  claims  to  the  interposition  of  the  court,  and  the  defend- 
ant files  a  general  demurrer,  or  moves  to  dismiss  for  want  of  equity,  the 
demurrer  or  motion  should  be  overruled  if  any  of  the  grounds  or  claims  be 
proper  for  its  jurisdiction. 

4.  Bill  of  keview — is  matter  of  right — when  it  will  lie.  An  original 
bill,  in  the  nature  of  a  bill  of  review,  may  be  brought  for  the  purpose  of 
impeaching  a  decree  for  fraud.  It  is  a  matter  of  right,  and  may  be  filed  at 
any  time,  unless  barred  by  the  statute,  without  the  leave  of  court,  and  may 
be  brought  for  fraud  in  fact  or  fraud  in  law. 

5.  Paetition — must  be  according  to  interest  of  the  parties.  Where  a 
decree  for  partition  finds  six- sevenths  of  the  land  in  the  petitioner,  and  one- 
seventh  in  the  defendant,  the  commissioners  appointed  to  divide  the  land 
have  no  authority,  under  their  appointment,  or  by  the  statute,  to  give  the 
petitioner  more  than  his  share  as  found  in  the  decree,  and  require  him  to  pay 
therefor  a  certain  sum  of  money,  and  a  decree  confirming  such  report  is 
erroneous. 

6.  Same — fraudulent  action  of  commissioners.  It  is  the  duty  of  com- 
missioners, on  partition,  to  make  a  fair  and  impartial  division  of  the  lands 
according  to  the  rights  and  interests  of  the  parties,  as  declared  by  the  judg- 
ment of  the  court;  and  if  they,  in  the  discharge  of  their  duty,  are  influenced 
and  governed  by  one  of  the  parties  in  interest,  to  assign  to  him  all  the  valua- 
ble and  productive  lands,  and  to  the  other  party  land  of  inferior  quality,  and 
less  in  quantity  than  his  share,  such  action  will  be  fraudulent,  and  will  not 
be  binding  on  the  party  injured  thereby. 
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Writ  of  Error  to  the  Circuit  Court  of  Cumberland  county ; 
the  Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  E.  Callahan,  for  the  plaintiff  in  error: 

That  an  infant,  who  is  aggrieved  by  the  decree  of  a  court 
of  chancery,  may  file  an  original  bill  for  redress  on  arriving 
at  his  majority,  or  before,  by  his  next  friend,  counsel  cited 
Loycl  v.  Malone  et  al.  23  111.  43 ;  Kuchenbeiser  v.  Beckert 
et  al.  41  id.  172;  Richmond  v.  Tayleur,  1  P.  Wins.  736; 
Neivland  v.  Gentry,  18  B.  Mon.  671 ;  Voss  v.  Allen,  52  111. 
478;  Mitford's  Pleadings,  113;  Ewell's  Leading  Cases  on 
Infancy,  237;  Bingham  on  Infancy,  131. 

Messrs.  Decius  &  Everhart,  for  the  defendant  in  error : 

The  motion  to  strike  the  bill  from  the  files  is  much  the 
same,  in  its  nature  and  scope,  as  a  demurrer.  Emerson  v. 
Western  Union  R.  R.  Co.  75  111.  176. 

The  motion  questions  the  plaintiff's  right  to  file  such  a  bill, 
and  the  sufficiency  of  the  bill.  The  first  reason  assigned  for 
the  motion  is,  that  the  bill  sets  up  facts  not  appearing  in  the 
original  case,  and  was  filed  without  leave.  Getzler  v.  Saroni, 
18  111.  517. 

The  second  is,  that  it  is  not  shown  that  plaintiff  in  error 
has  complied  with  the  decree,  and  if  the  defendant  has  per- 
formed his  part,  there  is  no  offer  to  place  him  in  the  same 
condition  he  was  before  executing  the  'decree.  The  com- 
plainant seeking  equity  should  do  equity,  and  pay  back  what 
he  has  received.  Horner  v.  Zimmerman  et  al.  45  111.  14 ; 
Griggs  v.  Gear,  3  Gilm.  2. 

Third,  that  the  record  shows  the  decree  complained  of 
was  entered  by  consent  of  the  legal  guardian,  therefore  the 
decree  can  not  be  reviewed  by  bill  of  review,  original  bill, 
appeal  or  writ  of  error.  Armstrong  et  al.  v.  Cooper,  11  111. 
540 ;    Flagler  v.  Crow,  40   id.  414 ;    Strabher  et  al.  v.  Belsey, 
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79  id.   307 ;  Hass  v.   Chicago  Building  Society,  80  id.   248 ; 
Fellers  et  al.  v.  Rainey,  82  id.  114. 

Mr.  E.  Callahan,  for  the  plaintiff  in  error,  in  reply: 

A  demurrer,  or  a  motion  to  dismiss  a  bill  for  want  of  equity, 
raises  no  question  as  to  the  right  to  file  the  bill,  but  denies 
that  the  bill  states  a  case  calling  for  the  interposition  of  a 
court  of  equity, — while  a  motion  to  strike  a  bill  from  the  files 
assumes  that  the  bill  is  wrongfully  filed,  and  that  the  court 
has  no  right  to  inquire  into  its  merits. 

It  is  insisted  that  as  the  decree  was  entered  by  consent,  it 
can  not  be  reviewed  in  any  mode.  None  of  the  authorities 
cited  to  sustain  this  point  involves  the  rights  of  an  infant. 

That  an  infant  can  not  bind  himself  by  consent  or  con- 
tract, and  can  not  be  bound  by  the  admissions,  etc.,  of  his 
guardian,  counsel  cited  the  following  among  other  authorities  : 
Bliss  et  al.  v.  Perryman,  1  Scam.  486 ;  Cole  v.  Pennoyer,  14 
111.  158  ;  Mathes  v.  Dobschuetz,  72  id.  438  ;  Davidson  v.  Young, 
3S  icl.  145 ;  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v. 
Kennedy  et  al.  70  id.  350 ;  Tattle  v.  Garrett,  16  id.  354;  Field 
v.  Allen,  27  id.  119;  Waugh  v.  Robbins,  33  id.  183;  Barnes 
v.  Hazelton,  50  icl.  431. 

Infants  can  not  be  prejudiced  by  the  misstatements  or 
omissions  of  their  guardian  in  his  answer  for  them.  Tyler 
on  Infancy,  172. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  -by  Allen  Gooch,  an 
infant,  by  Mary  Ingle,  his  guardian,  against  Henry  W.  Green, 
to  impeach  a  decree  of  the  circuit  court  of  Cumberland  county, 
which  was  rendered  in  a  proceeding  instituted  by  Henry  W. 
Green  against  Allen  Gooch,  to  partition  certain  lands  owned 
by  them  in  common.  The  bill  prayed  that  the  court  review, 
reverse,  and  set  aside  all  the  proceedings  in  the  partition 
suit  occurring  after  the  judgment  of  partition,  including  the 
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report  of  the  commissioners  and  the  order  and  decree  of  the 
court  made  on  the  coming  in  of  said  report ;  that  commis- 
sioners might  be  appointed  to  make  division  and  partition  of 
the  lands  under  the  provisions  of  the  statute,  and  for  general 
relief.  In  the  circuit  court  the  defendant  appeared,  and 
entered  a  motion  to  strike  the  bill  from  the  files,  for  certain 
reasons  in  the  motion  specified.  The  court  sustained  the 
motion  and  dismissed  the  suit. 

Whether  the  court,  on  the  motion  to  dismiss,  held  that  the 
bill  could  not  be  maintained  by  the  complainant,  or  treated 
the  motion  as  a  demurrer,  and  held  that  the  allegations  of 
the  bill  were  insufficient-,  we  are  not  advised.  In  either  event, 
however,  we  are  of  opinion  that  the  decision  was  wrong. 

This  is  not  strictly  a  bill  of  review,  as  intimated  by  counsel 
for  defendant  in  the  argument,  and  hence  the  authorities 
cited,  which  control  the  practice  where  a  bill  of  review  is 
filed,  can  not  control  here ;  but  as  we  understand  the  record 
this  is  an  original  bill,  brought  by  a  minor  to  impeach  a 
decree  for  fraud  and  error  appearing  on  the  face  of  the 
decree.  The  right  of  a  minor  to  maintain  a  bill  of  this 
character  was  settled  in  Loycl  v.  Malone,  23  111.  43,  where 
the  authorities  were  reviewed,  and  it  was  expressly  decided 
that  an  infant  might  file  an  original  bill  to  impeach  a  decree 
for  fraud  or  error  appearing  on  the  face  of  the  decree.  This 
was  followed  by  Kuchenbeiser  v.  Beckert,  41  111.  172,  where 
it  was  held,  that  where  a  decree  has  been  rendered  against  a 
minor  defendant,  he  is  entitled  to  his  day  in  court,  whether 
the  right  is  expressly  reserved  in  the  decree  or  not ;  and 
he  may,  even  during  his  minority,  by  his  next  friend  or 
guardian,  file  an  original  bill  to  impeach  the  decree,  either 
for  fraud  or  error  appearing  on  its  face.  If,  then,  there  was 
error  or  fraud  in  the  decree,  the  complainant  had  the  right 
to  bring  his  bill. 

This  brings  us  to  a  consideration  of  the  allegations  of  the 
bill.     The  bill,  it  will  be  observed,  contains  several  distinct 
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grounds  of  relief,  and  if  any  one  of  them  is  well  founded  in 
equity,  the  court  erred  in  sustaining  the  motion  to  dismiss, 
which  is  to  be  treated  as  a  general  demurrer. 

It  is  a  rule  in  equity  proceedings,  where  the  bill  sets  forth 
various  claims  to  the  interposition  of  the  court,  and  the 
defendant  files  a  general  demurrer,  the  demurrer  should  be 
overruled  if  any  of  the  claims  be  proper  for  its  jurisdiction ; 
and  a  demurrer  to  the  whole  of  a  bill,  containing  some  mat- 
ters relievable  and  others  not,  will  be  bad,  unless  it  be  for 
multifariousness.  Brown  v.  Hogle,  30  111.  119 ;  Story's  Eq. 
Pleadings,  sec.  443. 

It  appears  from  the  allegations  of  the  bill,  that  in  the 
partition  decree  six-sevenths  of  the  lands  were  decreed  to 
Henry  W.  Green,  and  one-seventh  to  complainant,  Allen 
Gooch ;  that  George  Moreland,  Samuel  S.  Yanaway,  and 
Joseph  Havens,  were  appointed  commissioners  to  apart  and 
divide  the  lands  according  to  the  rights  of  the  parties,  as 
found  by  the  decree.  Under  this  decree  it  was  the  manifest 
duty  of  the  commissioners  to  set  off  six-sevenths  of  the  lands 
to  Green,  and  one-seventh  to  Gooch.  This,  however,  they 
failed  to  do,  but,  on  the  contrary,  they  set  off  to  Green,  as 
appears  by  the  report,  more  than  six-sevenths  of  the  lands, 
and  in  order  to  compensate  Gooch  for  this  disregard  of  duty, 
they  required  Green  to  pay  him,  in  cash,  $150.  The  com- 
missioners had  no  authority,  under  the  statute,  to  make  Such 
a  division  of  the  lands,  and  the  decree  confirming  the  report 
was  erroneous. 

A  minor  can  not  sell  and  convey  his  lands,  nor  can  the 
court  properly  decree  a  sale  of  lands  belonging  to  a  minor, 
except  upon  an  application  for  that  purpose  in  the  mode 
provided  by  the  statute.  The  effect  of  the  decree,  however, 
rendered  in  this  case,  was  to  divest  the  minor  of  the  title  to 
a  portion  of  his  lands.  It  in  effect  transferred  a  portion  of 
the  lands  to  Henry  W.  Green,  for  the  sum  of  $150.  It  may 
be  that  the  land  transferred  by  the  commissioners  to  Green 
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was  not  worth  more  than  the  amount  allowed  him ;  but  that 
does  not  affect  the  question.  They  had  no  authority,  under 
the  decree,  or  the  statute  under  which  they  acted,  to  take 
any  part  of  the  land  that  belonged  to  the  minor,  and  for  a 
consideration  in  money  transfer  it  to  another.  When  the 
report  of  the  commissioners  was  submitted  to  the  court, 
showing,  as  it  did,  this  unauthorized  act,  the  court  should 
have  set  the  report  aside.  This  was  not,  however,  done,  but 
a  decree  of  confirmation  was  rendered,  and  in  our  judgment 
this  error,  of  itself,  is  enough  to  impeach  the  decree. 

But  it  will  not  be  necessary  to  rest  the  decision  on  this 
ground  alone.  The  bill  contains  the  following  allegation : 
"That  said  commissioners,  in  making  such  partition,  could 
have  assigned  to  complainant  a  just,  fair  and  equal  one- 
seventh  part  of  said  lands,  but  in  disregard  of  their  obligation 
and  duty  they  acted  under  the  direction  of  the  said  Henry 
W.  Green,  and  made  such  division  of  said  lands  as  he  re- 
quested, assigning  to  him  all  the  lands  that  were  valuable 
and  productive,  and  to  complainant  lands  of  inferior  quality, 
and  less  than  one-seventh  the  number  of  acres  contained  in 
said  lands."  If  this  allegation  be  true  (and  its  truth  is 
admitted  by  the  motion  to  dismiss),  the  action  of  the  com- 
missioners was  fraudulent,  and  can  not  be  held  binding  on 
complainant.  It  was  the  duty  of  the  commissioners  to  make 
a  fair  and  impartial  division  of  the  lands^according  to  the 
rights  and  interests  of  the  parties,  as  declared  by  the  judg- 
ment of  the  court.  If  the  commissioners,  in  the  discharge  of 
their  duty,  were  influenced  and  governed  by  one  of  the  parties 
in  interest,  as  alleged  in  the  bill,  such  action  would  be  fraud- 
ulent, and  could  not  be  held  binding  on  the  complainant. 

The  bill  contains  other  allegations,  which,  if  true,  show 
good  ground  for  relief  in  a  court  of  equity.  But  it  will  not 
be  necessary  to  consider  them  here,  as  enough  has  been 
adverted  to  to  show  that  the  bill  contained  allegations  suffi- 
cient to  entitle  complainant  to  the  relief  prayed  for  in  the  bill. 
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\  Much  stress  has,  however,  in  the  argument,  been  placed 
on  the  fact  that  the  decree  sought  to  be  impeached  was  ren- 
dered by  agreement.  That  fact  can  have  no  bearing  here, 
as  an  infant  is  not  bound  or  concluded  by  an  agreement.  In 
a  proceeding  in  chancery  a  decree  can  not  properly  be  ren- 
dered against  a  minor,  unless  it  is  founded  upon  and  sustained 
by  the  evidence.  It  is  erroneous  to  take  a  decree  pro  confesso 
against  a  minor,  nor  can  a  decree  be  properly  rendered  by 
the  agreement  of  a  guardian  that  the  allegations  of  a  bill  are 
true.  The  correct  rule  upon  this  subject  is  laid  down  in 
Quigley  v.  Roberts,  44  111.  503,  where  it  is  declared  that  a 
decree  can  not  be  rendered  against  a  minor  unless  it  be  in 
proof  of  the  allegations  of  the  bill.  The  fact,  therefore,  that 
the  decree  in  question  was  rendered  by  an  agreement  of  the 
guardian  of  complainant,  did  not  preclude  him  from  bringing 
a  bill  to  impeach  it.  ) 

It  is  also  urged  that  the  bill  was  properly  dismissed,  as  it 
was  filed  without  leave  of  court.  An  original  bill,  in  the 
nature  of  a  bill  of  review,  may  be  brought  for  the  purpose  of 
impeaching  a  decree  for  fraud.  It  is  a  matter  of  right,  and 
may  be  filed  at  any  time,  until  barred  by  the  statute,  with- 
out the  leave  of  court,  and  may  be  brought  for  fraud  in  fact 
or  fraud  in  law.     Griggs  v.  Gear,  3  Gilm.  2. 

Other  objections  were  made  to  the  bill,  but  it  will  not  be 
necessary  to  consider  them  here.  We  are  satisfied  that  the 
bill,  although  not  drawn  as  skillfully  as  it  might  be,  contains 
enough,  if  the  allegations  be  true,  to  authorize  the  court  to 
grant  the  relief  prayed  for  in  the  bill. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded. 

Decree  reversed. 
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The  St.  Louis  Nx^tional  Stock  Yards 

v. 

The  Wiggins  Ferry  Company. 

Filed  at  Mt.  Vernon  January  18,  1882 — Rehearing  denied  May  Term,  1882. 

1.  Law  and  fact — and  what  is  reviewable  in  the  Supreme  Court. 
Where  the  terms  of  a  contract  are  specifically  determined,  then  the  meaning 
or  legal  effect  of  such  contract  presents  a  pure  question  of  law,  and  the  court 
alone  is  permitted  to  construe  it.  But  where  not  only  the  legal  effect  of  the 
agreement  upon  the  controversy  in  hand  is  to  be  determined,  but  also  the 
terms  of  the  agreement  itself  are  to  be  ascertained  from  extrinsic  proofs, 
there  is  presented  a  mixed  question  of  law  and  fact,  to  be  determined  by  the 
jury,  under  proper  instructions  from  the  court,  and  when  such  question  has 
passed  through  the  Appellate  Court  this  court  has  no  right  to  review  it. 

2.  It  is  not  necessarily  true,  that  where  in  the  attempt  to  establish  what 
were  the  terms  of  an  agreement  by  extrinsic  proofs  there  was  no  conflict  in 
the  testimony,  the  question  becomes  purely  one  of  law.  The  evidence  tend- 
ing to  establish  a  contract  may  be  all  on  one  side,  and  yet  may  be  of  such 
character  as  to  leave  the  question  as  to  whether  a  legal  contract  was  in  fact 
made  or  not,  in  extreme  doubt,  and  in  such  case  the  question  as  to  the 
making  of  the  contract,  and  the  purport  of  its  terms,  together  with  its  legal 
effect,  is  a  mixed  question  of  law  and  fact,  and  when  the  decision  thereon  in 
the  trial  court  has  been  affirmed  by  the  Appellate  Court,  that  decision  is  con- 
clusive upon  this  court. 

3.  Same— jury  in  civil  cases  not  to  determine  questions  of  law.  It  is  not 
to  be  understood  that  in  the  submission  to  a  jury  of  a  mixed  question  of  law 
and  fact,  the  jury,  in  any  civil  case,  is  to  determine  what  the  law  is,  except 
as  it  receives  it  from  the  court.  Many  issues  are  necessarily  so  made  up  as 
to  involve  matters  of  law  as  well  as  of  fact,  and  the  whole  matter  is  then 
properly  submitted  to  the  jury  as  a  mixed  question  of  law  and  fact,— but  in 
disposing  of  the  issue  the  jury  is  bound  to  act  upon  the  law  as  given  to  it  by 
the  court,  and  apply  it  to  the  facts,  as  found,  under  guidance  of  the  court. 

4.  Estoppel  in  pais — available  only  in  equity.  Estoppels  in  pais 
affecting  permanent  interests  in  land  can  only  be  made  available  in  a  court  of 
equity.    They  can  not  be  allowed  as  a  defence  in  an  action  of  forcible  detainer. 

5.  Forcible  detainee — is  an  action  at  law.  The  action  of  forcible 
detainer,  while  it  is  not  a  common  law  action,  is  an  action  at  law,  relating  to 
real  property. 

G.  Statutory  remedies— whether  at  law  or  in  equity.  When  the  leg- 
islature creates  a  new  statutory  remedy,  whether  a  case  brought  under  it  will 
belong  to  the  law  or  equity  side  of  the  court  will  depend  upon  the  nature  of 
the  proceeding  and  the  special  provisions  of  the  statute  creating  it.     Ordina- 
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rily,  these  statutory  proceedings  belong  to  the  law  side  of  the  court,  and  that 
is  universally  the  case  where  nothing  appears  in  the  act  to  indicate  a  contrary 
intention. 

Appeal  from  the  Appellate  Court  for  the  Fourth  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  St.  Clair  county;  the  Hon.  William  H.  Snyder,  Judge, 
presiding. 

Mr.  John  B.  Bowman,  for  the  appellant : 

A  plaintiff,  to  recover  in  forcible  detainer,  is  no  longer 
limited,  as  at  common  law,  to  cases  where  the  relation  of 
landlord  and  tenant  exists,  but  the  statute  brings  within  this 
action  other  causes.     Kev.  Stat.  ch.  57,  sec.  2. 

This  action,  if  it  lies  at  all,  is  given  in  either  the  second 
or  fifth  class  of  section  2  of  the  act. 

That  the  agreement  under  which  appellant  entered  was 
not  a  mere  license,  revocable  at  pleasure,  as  contended  for 
by  appellee,  counsel  examined  and  commented  upon  the 
authorities  relied  on,  and  distinguished  them  from  this  case. 
Among  them  are  the  following:  Dunstedter  v.  Dunstedter, 
77  111.  580;  Woodward  v.  Seeley,  11  id.  157;  Kimball  v. 
Yutes,  14  id.  464;   Walker  v.  Wilson,  52  id.  352. 

To  maintain  the  action  under  the  fifth  class  named  in  the 
statute,  it  must  appear  that  appellant  obtained  possession 
under  an  agreement  to  purchase,  and  has  failed  to  comply 
with  its  terms.     This  is  not  shown. 

Counsel  also  contended  that  possession  was  taken  under  a 
verbal  agreement  of  sale,  and  that  appellant  had  complied 
with  its  terms  by  making  valuable  improvements  beneficial 
to  the  appellee.  That  a  moneyed  consideration  was  not 
necessary  to  sustain  the  contract,  he  cited  3  Washburn  on 
Eeal  Property,  370;   Violent  v.  Patton,  5  Cranch,  150. 

If  a  principal  reaps  the  fruits  of  an  act  of  his  agent 
within  the  apparent  scope  of  his  authority,  he  is  liable  for 
the  misconduct  by  which  those  fruits  were  produced.     Rock- 
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ford  v.  Railroad  Co.  65  111.  224;  Wharton  on  Agency,   sec. 
468 ;  Wharton  on  Evidence,  sec.  1170. 

A  corporation,  like  an  individual,  may  be  estopped  and 
bound  by  the  appearance  of  authority  it  gives  its  agents. 
Potter  on  Corporations,  sec.  508,  note  ;  Wharton  on  Evidence, 
sec.  1175. 

Mr.  E.  A.  Halbert,  for  the  appellee,  first  contended  that 
there  is  no  question  of  law  in  the  case, — that  it  was  a  con- 
troverted question  of  fact  whether  the  permission  given  by 
Clubb  was  to  occupy  the  premises  temporarily  or  perma- 
nently, and  that  this  fact  was  found  against  the  appellant, 
and  such  finding  was  affirmed  by  the  Appellate  Court. 

That  appellant's  entry  was  under  a  mere  license,  revocable 
at  pleasure,  counsel  cited  Dunne  v.  Trustees,  30  111.  578 ; 
Walker  v.  Wilson,  52  id.  352 ;  Kamphouse  v.  Gaffner,  73  id. 
460 ;  Desloge  et  al.  v.  Pearce,  38  Mo.  588 ;  Hatfield  v.  Cen- 
tral Railroad  Co.  5  Dutch.  571 ;  Fryer  v.  Warne,  29  Wis.  511 ; 
Fentiman  v.  Smith,  4  East,  109 ;  Rex  v.  Inhabitants,  etc.  4 
M.  &  Sel.  562 ;  Bryan  v.  Whistler,  8  B.  &  Cress.  288 ;  Clnte 
v.  Carr,  20  Wis.  559;   French  v.  Owen,  2  id.  184. 

That  an- easement  can  not  be  created  by  parol,  or  by  a 
writing  not  under  seal,  see  Godclarcl  on  Easements,  p.  88"; 
Dainneen  v.  Rich,  22  Wis.  550 ;  Huff  v.  McCauley,  53  Pa.  St. 
206;  FahrY.  Dean,  26  Mo.  116;  Dark  v.  Johnson,  55  Pa. 
St.  164;  Mumford  v.  Whitney,  15  Wend.  380;  Pitkin  v.  Long 
Island  Ry.  Co.  2  Barb.  Ch.  221. 

If  the  defendant  has  any  equities,  which  we  deny,  they 
can  not  be  set  up  in  defence  in  an  action  at  law.  Such 
defence  is  available  in  equity  only.  Wheeler  v.  Frankenthal, 
78  111.  124;  Fleming  v.  Carter,  70  id.  286;  Warner  v.  Hale, 
65  id.  396  ;  Kamphouse  v.  Gaffner,  supra. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer,  brought  by  the 
Wiggins   Ferry   Company,   in    the    St.    Clair    circuit    court, 
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against  the  St.  Louis  National  Stock  Yards,  to  recover  a 
strip  of  land  near  East  St.  Louis,  occupied  by  an  embank- 
ment and  railroad  track,  known  as  the  "stock  yard  connect- 
ing track. "  The  complaint  is  in  the  usual  form,  charging 
that  appellee  is  entitled  to  the  possession  of  the  premises, 
and  that  appellant,  after  demand  made,  unlawfully  withholds 
the  same  from  appellee.  To  this  complaint  appellant  filed  a 
plea  formally  traversing  the  charge  "of  unlawfully  withhold- 
ing possession  of  the  premises,"  and  upon  this  issue  the 
cause,  by  agreement  of  parties,  was  tried  by  the  court  with- 
out the  intervention  of  a  jury,  resulting  in  a  finding  and 
judgment  in  favor  of  appellee,  and  this  judgment  was  affirmed 
on  appeal  to  the  Appellate  Court,  and  the  case  comes  here  on 
further  appeal. 

It  is  a  conceded  fact  that  the  premises  in  controversy,  sub- 
ject to  the  easement  claimed  by  appellant,  belong  to  appellee, 
and  that  in  the  summer  of  1875,  appellant,  under  a  verbal 
agreement  of  some  character  with  S.  C.  Clubb,  the  general 
manager  of  appellee,  entered  upon  the  same,  and  constructed 
thereon,  at  a  considerable  cost,  the  embankment  and  railway 
track  in  question.  The  agreement  being  verbal,  and  no  one 
pretending  to  give  the  language  or  the  exact  terms  used  by 
the  parties,  its  real  character,  and  the  purport  of  the  terms 
finally  agreed  upon,  together  with  its  legal  effect,  presented  a 
mixed  question  of  law  and  fact,  which  was  necessarily  deter- 
mined by  the  trial  court  from  all  the  evidence  before  it,  and 
the  judgment  of  that  court  having  been  affirmed  by  the  Ap- 
pellate Court,  its  decision  must  be  accepted  as  final  upon 
that  question. 

It  was  contended,  upon  the  one  hand,  that  the  evidence 
established  a  mere  license,  and  on  the  other  hand,  that  it 
showed  a  contract  of  sale  of  the  right  of  -way.  Whether  it 
established  the  one  or  the  other,  depended  upon  what  infer- 
ences might  fairly  be  drawn  from  the  various  statements  of 
witnesses,    and  the  facts   and   circumstances   attending  the 
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transaction,  and  the  question  in  either  case  is  as  clearly 
a  conclusion  of  fact,  susceptible  of  proof,  as  the  alleged 
promise  of  the  defendant  in  an  ordinary  action  of  indebitatus 
assumpsit,  where  the  promise  alleged  in  the  declaration  is 
only  inferred  from  proof  of  such  facts  and  circumstances  as 
show  a  legal  liability.  It  is  true,  where  the  terms  of  a  con- 
tract are  specifically  determined,  then  the  meaning  or  legal 
effect  of  such  contract  presents  a  pure  question  of  law,  and 
the  court  alone  is  permitted  to  construe  it.  But  where,  as 
in  the  present  case,  not  only  the  legal  effect  of  the  agree- 
ment upon  the  controversy  in  hand  is  to  be  determined,  but 
also  the  terms  of  the  agreement  itself  are  to  be  ascertained 
from  extrinsic  proofs,  then  the  whole  matter,  as  a  mixed 
question  of  law  and  fact,  should  be  submitted  to  the  jury, 
under  proper  instructions  from  the  court.  The  jury  having 
been  waived  in  this  case,  its  functions  were  performed  by  the 
court,  under  the  agreement  of  the  parties. 

It  is  not  to  be  understood,  from  anything  we  have  said,  the 
jury  is,  in  any  civil  case,  to  determine  what  the  law  is,  except 
as  it  receives  it  from  the  court.  Yet  many  issues  are  neces- 
sarily so  made  up  as  to  involve  matters  of  law  as  well  as  fact, 
and  the  whole  matter  is  then  properly  submitted  to  the  jury 
as  a  mixed  question  of  law  and  fact ;  but  in  disposing  of  the 
issue,  the  jury  is  bound  to  act  upon  the~law  as  given  to  it  by 
the  court,  and  apply  it  to  the  facts,  as  found,  under  the 
guidance  of  the  court.  In  short,  the  jury  in  all  civil  cases 
ascertains  the  facts,  and  affords  or  denies  relief  through  its 
verdict,  according  to  law  as  the  same  is  given  to  it  by  the  court. 

By  reference  to  the  Forcible  Entry  and  Detainer  act  it  will 
be  perceived  there  are  but  six  classes  of  cases  in  which  the 
action  will  lie,  and  it  is  clear  the  present  case  can  not  be 
maintained  unless  it  is  brought  within  the  second  or  fifth 
class.  The  second  class  includes  all  cases  where  the  entry 
was  peaceable  and  the  possession  is  unlawfully  withheld,  and 
the  fifth  class  extends  only  to  cases  where  a  vendee   "having 
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obtained  possession  under  a  verbal  or  written  agreement  to 
purchase  lands  or  tenements,  and  having  failed  to  comply 
with  his  agreement,  withholds  possession  thereof  after  de- 
mand in  writing  by  the  person  entitled  to  such  possession. " 

The  present  action  is  brought  upon  the  hypothesis  that  the 
verbal  agreement  under  which  appellant  entered  was  a  mere 
license,  revocable,  on  notice,  at  the  pleasure  of  appellee.  If, 
as  claimed  by  appellant,  the  evidence  establishes  a  contract 
of  sale  of  the  right  of  way,  the  action  clearly  could  not  be 
sustained  without  showing  a  failure  on  the  part  of  appellant 
to  perform  its  part  of  the  agreement,  as  contemplated  by 
the  fifth  clause  of  the  second  section  of  the  act  above  men- 
tioned, and  we  find  nothing  in  the  record  to  warrant  such  a 
claim.  It  follows,  therefore,  the  only  theory  upon  which  the 
action  can  be  maintained,  if  at  all,  is,  as  claimed  by  appellee, 
that  the  agreement  or  understanding  in  question  was  a  mere 
license,  and  we  are  warranted  in  concluding  the  trial  and 
Appellate  courts  so  found,  on  the  familiar  principle  courts  of 
review  will  indulge  in  all  reasonable  presumptions  to  sustain 
the  judgment  and  proceedings  reviewed. 

Assuming,  then,  as  we  do,  that  the  entry  of  appellant  was 
by  virtue  of  a  mere  license,  the  question,  and  indeed  the  only 
question,  presented  for  determination,  which  we  deem  neces- 
sary to  notice,  is,  whether,  under  the  circumstances  of  this 
case,  appellee  is  estopped  from  revoking  such  license,  and  if 
so,  whether  the  estoppel  can  be  made  available  in  the  present 
action.  In  the  view  we  take  of  the  latter  branch  of  the 
question,  we  do  not  deem  it  necessary,  or  even  proper,  to 
consider  the  first,  for  we  are  of  opinion,  even  conceding  the 
estoppel,  it  can  not  be  made  available  in  this  proceeding. 
We  are  aware  of  the  fact  that  there  is  considerable  conflict 
in  the  authorities  upon  this  subject,  and  that  the  tendency 
of  modern  decisions  is  to  give  effect  to  equitable  estoppels 
affecting  real  estate,  in  the  legal  forum  as  well  as  in  courts 
of  equity.     Yet  it  is  believed  the  decided  preponderance  of 
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authority  is  the  other  way,  and  it  must  be  confessed  that  to 
allow  such  estoppels  to  avail  in  a  court  of  law,  where,  ordi- 
narily, only  legal  titles  can  be  considered,  is  a  wide  departure 
from  the  fundamental  principles  which  distinguish  legal  from 
equitable  rights,  and  which  require  all  permanent  interests  in 
land  to  pass  by  some  solemn,  formal  mode  of  conveyance. 
But  whatever  the  rule  may  be  elsewhere,  it  is  well  settled  by 
the  repeated  decisions  of  this  court,  that  estoppels  in  pais 
affecting  permanent  interests  in  land  can  only  be  made  avail- 
able in  a  court  of  equity.  Wales  v.  Bogue,  31  111.  464;  Mills 
v.  Graves,  38  id.  466 ;  Blake  v.  Fash,  44  id.  302. 

Indeed,  counsel  for  appellant  in  effect  admits  that  such  is 
the  law  of  this  State,  but  seeks  to  avoid  it  on  the  alleged 
ground  that  an  action  of  forcible  detainer  is  not  a  common 
law  action,  but  a  mere  statutory  proceeding, — hence  it  is 
concluded  the  rule  does  not  apply.  It  is  true,  this  is  not  a 
common  law  action,  but  it  does  not  therefore  follow  the  rule 
in  question  is  not  applicable.  While  it  is  not  a  common  law 
action,  it  is  nevertheless  an  action  at  law,  relating  to  real 
property,  and  hence  an  equitable  estoppel  can  not  be  made 
available  in  such  action.  Our  circuit  courts  have  two  sides 
to  them, — the  law  side  and  equity  side, — and  all  cases,  of 
necessity,  must  belong  to  one  side  or  the  other,  or,  in  other 
words,  must  be  cases  at  law  or  in  equity ;  and  while  all  of 
them  may  be  tried  before  the  same  presiding  officer,  yet  he 
presides  in  two  distinct  characters,  namely,  as  a  judge  of  a 
common  law  court  in  the  one  case,  and  as  a  chancellor  of  a 
court  of  equity  in  the  other,  and  the  two  sides  of  the  court 
are  in  effect  and  in  theory  of  law  two  distinct  courts.  When 
the  legislature  creates  a  new  statutory  remedy,  whether  a 
case  brought  under  it  will  belong  to  the  law  or  equity  side  of 
the  court  will  depend  entirely  upon  the  nature  of  the  pro- 
ceeding and  the  special  provisions  of  the  statute  creating  it. 
Ordinarily,  these  statutory  proceedings  belong  to  the  law 
side   of   the   court,    and    are  universally  so  where   nothing 
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appears  in  the  act  to  indicate  a  contrary  intention.     Greenup 
v.  Sewell,  18  111.  54. 

The  act  under  which  this  proceeding  is  brought  determines 
the  classes  of  cases  in  which  the  action  will  lie,  the  requisites 
of  the  complaint,  the  form  of  the  plea,  the  manner  of  service, 
gives  the  right  of  trial  by  jury,  and  by  the  11th  section  it  is 
expressly  provided,  that  "trials  under  this  act,  in  courts  of 
record,  shall  be  the  same  as  in  other  cases  at  law  in  such 
courts."  Thus  it  will  be  perceived  this  is  clearly  a  proceed- 
ing at  law. 

An  action  of  forcible  detainer  being,  as  we  have  just  seen, 
in  the  strictest  sense  a  proceeding  at  law,  and  an  estoppel 
in  pais  affecting  real  estate  being  an  equitable  right,  cogniza- 
ble only  in  a  court  of  equity,  it  follows  that  the  circuit  court, 
conceding  the  existence  of  the  estoppel  claimed,  properly 
refused  to  allow  it  as  a  defence  to  the  present  action. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Sheldon  dissents,  upon  the  point  that  an  es- 
toppel in  pais  affecting  real  estate  can  only  be  availed  of  in 
a  court  of  equity. 

Subsequently,  upon  an  application  for  a  rehearing,  the 
following  additional  opinion  was  filed : 

Mr.  Justice  Mulkey:  In  refusing  the  application  for  a 
rehearing  in  this  case,  though  out  of  the  usual  course,  we 
deem  it  proper  to  again  notice  the  point  mostly  relied  upon 
by  the  appellant  for  a  reversal  of  the  judgment  of  the  court 
below. 

It  was  earnestly  urged  on  the  appeal,  and  also  again  upon 
the  petition  for  a  rehearing,  that  the  evidence  shows  a  con- 
tract of  purchase  of  the  right  of  way,  and  that  as  there  has 
been  no  failure  to  perform  the  contract  on  the  part  of  the 
appellant,  the   action  of  forcible  detainer  does  not  lie.     To 
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this  position  it  is  replied,  in  the  opinion  heretofore  filed  in 
the  case,  that  whether  such  a  contract  of  purchase  was  made, 
was  a  mixed  question  of  law  and  fact,  to  be  determined  by 
the  judge  who,  sitting  in  the  capacity  of  a  jury,  tried  the 
case  in  the  circuit  court.  But  it  is  urged  again,  that  there 
is  no  conflict  in  the  testimony  relating  to  the  alleged  contract 
of  sale,  and  hence  it  is  contended  the  question  becomes 
purely  one  of  law.  This  position  is  not  necessarily  true,  as 
has  been  determined  by  numerous  decisions  of  this  court. 
The  evidence  tending  to  establish  a  contract  may  be  all  on 
one  side,  and  yet  may  be  of  such  a  character  as  to  leave  the 
question  as  to  whether  a  legal  contract  was  in  fact  made  or 
not,  in  extreme  doubt ;  and  in  such  case,  where  the  question 
has  passed  through  the  Appellate  Court,  as  is  the  case  here, 
this  court  clearly  has  no  right  to  review  it.  The  present 
case  illustrates  this  view  of  the  matter  as  well  as  any  that 
could  be  selected,  and  for  this  purpose  let  us  assume  the 
question  as  to  whether  a  valid  contract  of  purchase  of  the 
right  of  way  was  in  fact  made  or  not,  is  before  us. 

First,  it  is  to  be  observed  that  the  alleged  contract  is 
between  two  corporations,  and  hence  it  follows  it  could  only 
have  been  made  by  their  respective  agents,  duly  authorized 
to  bind  the  company  by  such  a  contract.  It  appears  from 
the  testimony  of  Knox,  who  acted  on  behalf  of  appellant, 
that  S.  C.  Clubb,  who  assumed  to  act  for  the  Wiggins  Ferry 
Company,  was  then  the  general  manager  of  that  company. 
Now,  it  is  clear  this  court  can  not  say,  as  a  matter  of  law, 
that  Clubb,  as  general  manager,  had  the  right,  in  the  absence 
of  any  proof  of  authority  to  do  so,  to  bargain  and  sell  the 
company's  real  estate,  or  any  permanent  interest  therein. 
Whether  he  could  lawfully  make  such  a  sale,  depended 
entirely  upon  whether  the  company  had  conferred  upon  him 
the  requisite  power  for  that  purpose.  This  was  purely  a 
question  of  fact  for  the  trial  court.  Upon  looking  into  the 
record  we  find  no  evidence  of  such   authority  having  been 
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conferred  upon  Ckibb,  and  if  we  were  permitted  to  pass  upon 
this  question,  which  we  clearly  are  not,  we  would  unhesita- 
tingly hold  that  the  evidence  failed  to  show  any  authority  on 
the  part  of  Clubb  to  make  the  contract  in  question,  and 
doubtless  the  trial  court  came  to  this  conclusion.  However 
this  may  be,  it  will  be  thus  seen  that  in  either  view  of  the 
case  this  court  is  not  in  a  position  to  afford  appellant  any 
relief.  If,  as  a  matter  of  fact,  appellee  has  so  acted  as  to 
estop  it  from  enforcing  its  legal  rights  by  causing  a  removal 
of  the  track  of  appellant  from  the  premises,  its  remedy  is  not 
here, — it  must  go  into  an  equitable  forum,  where  matters  of 
this  kind  are  properly  cognizable.  Whether  any  such  estop- 
pel exists,  is  a  matter  which  is  not  now  before  us,  and  is  one 
about  which  we  express  no  opinion. 

The  application  for  a  rehearing  is  denied. 

Rehearing  denied. 


Joseph  Penn 


v. 


James  A.  Bornman  et  al. 


Filed  at  Mt.  Vernon  January  18, 1882— Rehearing  denied  May  Term,  1882. 

1.  Contract — legality.  The  general  rule  is,  that  all  contracts  made  in 
violation  of  an  express  statutory  provision  are  inoperative  and  void,  and  no 
recovery  can  be  had  upon  them  though  the  defendant  is  a  party  to  the  viola- 
tion of  the  law,  in  the  absence  of  fraud  or  bad  faith  on  his  part  upon  which 
to  found  an  estoppel. 

2.  Same — loan  by  bank  to  a  director  in  violation  of  its  charter,  is  illegal. 
Under  a  provision  in  a  bank  charter  that  "no  director  of  said  corporation 
shall  be  indebted  to  said  corporation,  either  directly  or  indirectly,  or  individ- 
ually, at  any  time,  to  an  amount  greater  than  seventy-five  per  centum  of  the 
capital  stock  held  by  such  director,  in  good  faith  as  his  own, "  it  is  held,  that 
a  director  can  not  enter  into  a  valid  contract  with  the  bank,  as  guarantor  or 
indorser,  without  regard  to  his  ownership  of  stock  and  in  violation  of  such 
provision,  and  no  recovery  can  be  had  by  the  bank  under  such  a  contract 


524  Penn  v.  Bornman  et  al.  [May 

Brief  for  the  Appellant. 

against  him  or  his  estate.     The  prohibition  in  such  case  applies  to  the  bank 
as  well  as  to  the  directors. 

3.  The  distinction  in  some  of  the  old  cases  between  malum  prohibitum 
and  malum  in  se  has  long  since  been  exploded,  and  the  rule  is  now  well 
established  that  no  agreement  to  do  an  act  forbidden  by  statute,  or  to  omit  to 
do  an  act  enjoined  by  statute,  is  binding. 

4.  A  provision  in  a  bank  charter  prohibiting  the  directors  from  becoming 
indebted  to  the  bank,  is  not  purely  personal  to  the  directors,  but  it  is  equally 
a  mandate  to  the  bank,  which  it  is  as  much  bound  to  observe  as  the  directors 
themselves.  It  goes  directly  to  the  power  or  capacity  of  both  the  bank  and 
directors  to  enter  into  any  engagement  or  agreement  by  which  the  latter  may 
become  indebted  to  the  former. 

5.  Conflict  of  laws — rulings  of  Supreme  Court  of  United  States — 
when  not  binding  on  this  court.  The  decisions  of  the  Supreme  Court  of  the 
United  States,  while  entitled  to  great  respect,  are  not  of  binding  authority 
on  this  court  in  the  construction  of  one  of  our  own  statutes,  especially  when 
such  construction  is  at  variance  with  the  previous  decisions  of  this  court. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county ;  the  Hon.  Geo.  W.  Wall,  Judge,  presiding. 

Mr.  E.  A.  Halbert,  Mr.  E.  L.  Thomas,  and  Mr.  C.  F. 
Noetling,  for  the  appellant : 

The  directors  of  a  bank  are  not  the  corporation  itself,  but 
the  agents,  and  in  a  certain  sense  trustees.  A  trustee  or 
officer  of  a  bank  who  has  committed  a  breach  of  trust,  can 
not  avail  himself  of  a  provision  designed  to  prevent  such 
breach,  in  order  to  defeat  a  recovery  of  money  obtained  by 
him  or  through  him  in  violation  of  his  trust.  Richmond  Bank 
v.  Robinson,  42  Maine,  589  ;  Bond  v.  Central  Bank,  2  Ga.  92 ; 
Smith  v.  Bank,  18  Ind.  328 ;  Lester  v.  Howard  Bank,  33  Md. 
558;  O'Hara  v.  National  Bank,  77  Pa.  96;  Bly  v.  National 
Bank,  79  id.  453 ;  Allan  v.  Frcedman's  Bank,  14  Fla.  413 ; 
Little  v.  O'Brien,  9  Mass.  423;  Bates  et  al.  v.  Bank  of  Ala- 
bama, 2  Ala.  460 ;  Bemus  v.  Becker,  2  Kan.  229 ;  Hughes  v. 
Bank  of  Somerset,  5  Litt.  (Ky.)  46 ;  Shoemaker  v.  National 
Mechanics  Bank,  2  Abbott,  (U.  S.)  416;  Stuart  v.  National 
Bank,  id.   424 ;  Bank  of  the  United  States  v.  Dandridge,   12 


1882.]  Penn  v.  Boenman  ct  al.  525 

Brief  for  the  Appellant. 

Wheat.  64;  Fire  and  Marine  Bank  of  Milwaukee  v.  Detroit 
and  Milwaukee  R.  R.  Co.  17  Wis.  372 ;  Bissell  v.  Michigan 
Southern  R.  B.  Co.  22  N.  Y.  258 ;  Commercial  Bank  of  Man- 
chester v.  Nolan,  7  How.  508 ;  Banks  v.  Poitiaux,  3  Band. 
136;  Planters  Bank  v.  Sharp,  4  Smedes  &  M.  74;  Grand 
Gulf  Bank  v.  Ardu,  8  id.  151;  Fleckner  v.  Bank  of  the  United 
States,  8  Wheat.  338  ;  Steam  Navigation  Co.  v.  frW,  19  Barb. 
375;  PF/iite  v.  Franklin  Bank,  22  Pick.  186;  Mott  v.  United 
States  Ins.  Co.  19  Barb.  568;  Chester  Glass  Co.  v.  Dewey,  16 
Mass.  102 ;  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.  370 ; 
Littlewort  v.  Davis,  50  Miss.  403 ;  Germantown  Farmers' 
Mutual  Ins.  Co.  v.  Dhein,  43  Wis.  420 ;  Bank  v.  Hammond,  1 
Bich.  Law,  281 ;  Anglo  Australian  Life  Ass.  Co.  v.  Li/e  cmd 
Fire  Society,  3  Griff.  53 ;  Rock  River  Bank  v.  Sherwood,  10 
Wis.  230  ;  Viazil  Bank  v.  Paulk,  40  Maine,  109  ;  Philadelphia 
Loan  Co.  v.  Towner,  13  Conn.  244 ;  Bums  v.  Railroad  Co.  9 
Wis.  457;  Sacketts  Harbor  Bank  v.  Lewis  County  Bank,  11 
Barb.  213 ;  McCutchem  v.  Steamboat,  13  Pa.  13 ;  J7mo?i  ffiW 
(ro/cZ  Mining  Co.  v.  Rocky  Mountain  National  Bank,  96  U.'S. 
640;  Elder  y.  First  National  Bank  of  Ottawa,  12  Kan.  238; 
Bradley  v.  Ba/i/c  o/  Sfata,  20  Ind.  528  ;  Southern  Bank  v.  PTO- 
lirt??is,  25  Ga.  534;  Harris  v.  Runnels,  12  How.  79;  J«c/c  v. 
The  People,  19  111.  57 ;  Manufacturing  Co.  v.  Camy,  54  N.  H. 
321 ;  United  States  Trust  Co.  v.  Brady,  20  Barb.  121 ;  Field 
on  Corporations,  sees.  263-268 ;  Angell  &  Ames  on  Corpora- 
tions, sec.  264;  2  Chitty  on  Contracts,  976;  Morse  on  Bank- 
ing, 16,  561 ;  Herman  on  Estoppels,  sec.  580 ;  National  Bank 
y.  Case,  99  U.  S.  633. 

Messrs.  Hay  &  Knispel,  also  for  the  appellant : 
One  who  has  borrowed  money  of  a  bank,  can  not  defeat  a 
recovery  against  him  for  the  same  on  the  ground  that  the 
bank,  in  making  the  loan,  exceeded  its  corporate  powers,  or 
acted  otherwise  improperly  or  illegally.  Morse  on  Banking, 
16 ;  Bank  of  Middlebury  v.  Brigham,  33  N.  H.  621 ;  Bradley 
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v.  Bank  of  State,  20  Ind.  528  ;  Bates  v.  State  Bank,  2  Ala. 
451 ;  Bend  v.  Bank  of  Georgia,  2  Kelly,  92  ;  Parish  v.  Wheeler, 
22  N.  Y.  494;  Smith  v.  Bank  of  State,  18  Ind.  527;  Plant- 
ers' Bank  v.  Sharp,  4  Smedes  &  M.  75  ;  Shoemaker  v.  National 
Mechanics'  Bank,  2  Abbott,  (U.  S.)  416;  31  Md.  396;  Stew- 
art v.  National  Union  Bank,  2  Abbott,  (U.  S.)  424 ;  Elder  v. 
Firs*  National  Bank,  12  Kan.  238  ;  Allison  v.  Hubhell,  17  Ind. 
559;  Southern  Bank  v.  Williams,  25  Ga.  524;  Mor eland  & 
Willis  v.  $tate  Bank,  Breese,  264 ;  Lester  v.  Howard  Bank, 
33  Md.  558  ;  Richmond  v.  Robinson,  42  id.  589 ;  Cannon  v. 
McNab,  48  Ala.  49  ;  J.^e?z  v.  Freedman's  Savings  and  Trust  Co. 
14  Fla.  418 ;   O'Hara  v.  fiteeorcd  National  Bank,  77  Pa.  St.  96. 

Messrs.  Wilderman  &  Hamill,  for  the  appellees : 

Sec.  11,  of  the  charter  of  the  People's  Bank  of  Belleville, 
(vol.  1,  Private  Laws  1869,  p.  194,)  reads:  "No  director  of 
said  corporation  shall  be  indebted  to  said  corporation,  either 
directly  or  indirectly,  or  individually,  at  any  time,  to  an 
amount  greater  than  seventy-five  per  centum  of  the  capital 
stock  held  by  such  director  in  his  own  name,  in  good  faith  as 
his  own." 

That  the  language  of  the  act  is  imperative,  and  not  merely 
directory,  counsel  cited  Pearce  v.  Morrice,  2  Ad.  &  Ellis,  84; 
New  York  Fireman's  Ins.  Co.  v.  Ely,  5  Conn.  560 ;  DeGroot  v. 
VanDuzer,  20  Wend.  390 ;  In  re  Jaycox  et  al.  12  Blatch.  Ch. 
209;  Leavitt  v.  Yates,  4  Edw.  Ch.  182;  Sivift  v.  Beers,  3 
Denio,  70 ;  Wheeler  v.  Russell,  17  Mass.  258 ;  Miller  v.  Post, 
1  Allen,  434. 

All  contracts  made  in  violation  of  the  terms  of  a  negative 
prohibitory  statute,  imperative  in  its  character,  are  void. 
Linn  v.  State  Bank,  1  Scam.  87;  Munsell  v.  Temple,  3  Gilm. 
96;  Nash  v.  Monheimer,  20  111.  217;  Bester  v.  Wathen,  60 
id.  138 ;  Linder  v.  Carpenter,  62  id.  309 ;  Lewis  v.  Headley, 
36  id.  433 ;  Mutual  Health  Association  v.  Rosenthal,  55  id. 
S5  ;  Carroll  v.  City  of  East  St.  Louis,  67  id.  568  ;  Starkweather 
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v.  American  Bible.  Society,  72  id.  50:  Metropolitan  Bank  v. 
Godfrey,  23  id.  579;  Village  of  D wight  v.  Palmer,  74  id.  295; 
Bank  of  the  United  States  v.  Owens,  2  Pet.  527 ;  Tiffany  v. 
Boatmens'  Savings  Institution,  18  Wall.  384;  Rust  v.  Wallace, 
4  McLean's  Ch.  8 ;  Davis  v.  Bank  of  River  Raisin,  id.  3S7 ; 
McLean  v.  Lafayette  Bank,  3  McLean,  587 ;  Root  v.  Goddard, 
id.  102 ;  Bank  of  Chillicothe  v.  Swayne,  8  Ohio,  257 ;  Creed 
v.  Commercial  Bank,  11  id.  4S9 ;  OeecZ  v.  .Keed,  11  id.  498 ; 
Spalding  v.  I?rt?iA;  o/  Muskingum,  12  id.  544;  Miami  Export- 
ing Co.  v.  67rt?7f,  13  id.  1 ;  Bank  of  Wooster  v.  Stevens,  1 
Ohio  St.  233;  Preble  County  Bank  v.  Russell,  id.  313;  Or  v. 
Lacey,  2  Dong.  230;  Hulbert  v.  Britain,  id.  191. 

Counsel  also  cited  Law  v.  27*  e  People,  87.111.  385;  .MZer 
v.  Chicago,  89  id.  282;  E«s^  St.  Louis  v.  i£as£  #£.  Louis  Gas 
Light  and  Coke  Co.  98  id.  415;  State  Board  of  Agriculture  v. 
Citizens'  Horse  Ry.  47  Incl.  407;  Lyons  v.  Orange  A.  and  M. 
R.R.  Co.  32  Mo.  18;  Buchanan  v.  Litchfield,  102  U.  S.  278. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  Appellate  Court  for  the  Fourth 
District,  affirming  a  judgment  of  the  circuit  court  of  St.  Clair 
county,  disallowing  a  claim  of  $120,000,  in  favor  of  Joseph 
Penn,  as  assignee  of  the  People's  Bank  of  Belleville,  against 
the  estate  of  Conrad  Bornman,  deceased. 

We  do  not  deem  it  necessary  to  make  an  extended  state- 
ment of  the  facts  of  this  case  in  order  to  present  our  views 
upon  the  legal  question  which  controls  it.  We  say  question, 
for  in  the  view  we  take  of  the  case  the  whole  controversy 
turns  upon  a  single  controverted  point.  It  is  sufficient  to 
state,  generally,  that  in  1874  the  Belleville  Nail  Mill  Com- 
pany borrowed  of  the  People's  Bank  of  Belleville  a  large 
amount  of  money,  including  the  sum  in  controversy.  This 
loan  was  evidenced  by  a  number  of  instruments  in  the  form 
of  inland  bills  of  exchange,  most  of  which  were  drawn  by 
Conrad  Bornman   and  James  C.  Waugh,  as  president  and 
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secretary,  respectively,  of  the  Belleville  Nail  Mill  Company, 
upon  and  accepted  by  F.  H.  Pieper,  as  the  company's  treas- 
urer, and  were  indorsed  in  blank  by  Bornman  and  Waugh. 
The  others  were  drawn  by  Waugh  and  Bornman  upon  Pieper, 
as  treasurer,  in  the  same  way,  the  only  difference  being,  the 
latter  were  payable  to  Bornman  as  president,  and  by  him 
indorsed  to  the  bank.  These  instruments  were  renewed  from 
time  to  time,  until  finally  the  company  became  insolvent, 
and  Bornman  died,  leaving  the  matter  unsettled,  when  they 
were  presented  for  allowance  against  his  estate,  with  the 
result  already  stated.  It  further  appears,  that  at  the  time  of 
borrowing  the  money,  and  of  the  execution  of  the  instruments 
in  question,  Bornman  and  Pieper  were  directors  of  the  bank, 
the  latter  being  also  its  president,  and  that  the  charter  of 
the  bank  contained  a  provision  declaring  that  "no  director  of 
said  corporation  shall  be  indebted  to  said  corporation,  either 
directly  or  indirectly,  or  individually,  at  any  time,  to  an 
amount  greater  than  seventy-five  per  centum  of  the  capital 
stock  held  by  such  director  in  his  own  name,  in  good  faith  as 
his  own." 

No  question  is  made  as  to  the  power  or  right  of  the  com- 
pany to  borrow,  or  of  the  bank  to  lend,  the  money,  nor  is 
the  supposed  liability  of  Bornman's  estate  placed  upon  the 
ground  that  he  was  a  stockholder  of  the  bank  to  the  amount 
of  the  indebtedness  at  the  time  it  is  claimed  to  have  occurred ; 
but  the  simple  inquiry  is,  could  Bornman,  being  a  director  of 
the  bank,  notwithstanding  the  absolute  prohibition  in  its 
charter,  without  regard  to  his  ownership  of  stock,  enter  into 
a  valid  contract  with  it  as  guarantor  or  indorser  of  the  Nail 
Mill  Company's  paper, — or,  in  other  words,  could  the  bank, 
in  palpable  violation  of  this  express  prohibition  in  its  charter, 
go  on  and  contract,  ad  libitum,  with  its  directors,  and  yet  be 
permitted  to  recover,  just  as  though  its  charter  contained  no 
such  provision  ?  We  put  the  question  in  this  form  for  the 
reason  we  see  no  special  circumstances  in  the  case  that  take 
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it  out  of  the  general  rule  that  all  contracts  made  in  violation 
of  an  express  statutory  provision  are  inoperative  and  void, 
and  no  recovery  can  be  had  upon  them. 

Upon  a  careful  examination  of  the  record  we  have  been 
unable  to  discover  any  evidence  of  overreaching,  fraud  or  bad 
faith  on  the  part  of  Bornman  upon  which  to  found  an  estop- 
pel, or,  indeed,  anything  exceptionable  in  his  conduct  at  all, 
outside  of  the  simple  fact  that  he,  like  the  bank,  was  a  party 
to  an  agreement  prohibited  by  its  charter,  and  if  this  of  itself 
affords  matter  of  estoppel  which  deprives  his  legal  represen- 
tatives of  the  defence  of  illegality  in  the  contract,  it  is  mani- 
fest such  a  defence  could  not  successfully  be  interposed  in 
any  case  where  the  agreement,  as  in  this  case,  is  simply  pro- 
hibited by  statute,  and  to  so  hold  would,  under  the  pretense 
of  construction,  be  in  effect  abrogating  that  provision  of  the 
charter  by  judicial  legislation. 

In  2  Parsons  on  Contracts,  p.  186,  the  author,  in  discuss- 
ing the  illegality  of  a  contract  as  a  defence,  says :  "That 
the  illegality  of  a  contract  is  in  general  a  perfect  defence 
must  be  too  obvious  to  need  illustration.  It  may  be  regarded 
as  an  impossibility  by  act  of  law,  for  it  would  be  absurd  to 
punish  a  man  for  not  doing,  or,  in  other  words,  to  require 
him  to  do,  that  which  it  forbids  his  doing."  Strictly  speak- 
ing, there  can  be  no  such  a  thing  as  an  illegal  contract. 
Viewed  from  a  purely  legal  aspect,  it  is  manifestly  a  contra- 
diction of  terms,  for  it  is  an  elementary  and  fundamental 
principle  of  the  law  of  contracts  that  the  agreement  between 
the  parties  must  be  one  which  the  law  permits  to  be  made, 
or,  in  other  words,  it  must  be  a  lawful  agreement.  Bush 
on  Contracts,  sec.  458. 

Anson,  in  his  work  on  Contracts,  p.  144,  says :  "A  statute 
may  render  an  agreement  illegal  in  one  of  two  ways, — by 
express  prohibition,  or  by  penalty.  It  may  say,  in  so  many 
words,  that  contracts  of  a  certain  sort  are  illegal  or  void,  or 
both,  and  where  it  thus  expressly  avoids  a  contract,  or  makes 
34—102  III. 
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it  illegal,  no  doubt  can  arise  as  to  the  intention  of  the 
legislature."  The  case  in  hand  falls  within  the  first  class 
mentioned  by  this  author.  It  is  illegal  by  reason  of  being 
expressly  prohibited,  and  therefore  leaving  no  question  as  to 
the  intention  of  the  legislature.  Where  the  legislature  has 
simply  denounced  a  penalty  against  the  thing  agreed  to  be 
done,  then  the  prohibition  is  a  matter  of  legal  inference, 
which  has  given  rise  to  a  number  of  very  nice  distinctions, 
about  which  the  authorities  are  by  no  means  in  harmony, 
and  which  are  unnecessary  to  be  noticed  here,  as  they  have 
no  application  to  the  question  before  us.  Those  cases  which 
hold  that  where  a  penalty  only  has  been  imposed,  both  the 
agreement  and  penalty  may  be  enforced,  have  the  merit,  at 
least,  of  giving  the  statute  some  effect ;  but  where  the  thing 
agreed  to  be  clone  is  simply  prohibited  without  the  imposition 
of  a  penalty,  and  the  agreement  is  nevertheless  enforced,  it  is 
manifest  the  statute  is  given  no  effect  whatever.  As  before 
stated,  such  a  construction  simply  abrogates  it. 

In  5  Eobinson's  Practice,  p.  398,  the  author  says :  "It  is 
clear  no  right  of  action  can  spring  out  of  an  illegal  contract, — 
that  no  action  will  lie  upon  a  contract  made  in  violation  of  a 
statute,  or  of  a  principle  of  the  common  law. " 

The  distinction  in  some  of  the  old  cases  between  malum 
prohibitum  and  malum  in  se,  has  long  since  been  exploded, 
both  in  this  country  and  England.  Cannon  v.  Bryce,  3  Barn. 
&  Aid.  179,  (5  Eng.  C.  L.) ;  Aubert  v.  Maze,  2  Bos.  &  Pul. 
371 ;  Bank  of  United  States  v.  Owens,  2  Peters,  539.  In  the 
latter  case  it  is  said  by  Johnson,  J. :  "There  can  be  no  civil 
right  where  there  can  be  no  legal  remedy,  and  there  can  be 
no  legal  remedy  for  that  which  is  itself  illegal. " 

In  7  Wait's  Actions  and  Defences,  p.  64,  it  is  said:  "The 
rule  is  now  well  established  that  no  agreement  to  do  an  act 
forbidden  by  statute,  or  to  omit  to  do  an  act  enjoined  by 
statute,  is  binding," — citing  De  Begins  v.  Armistead,  10  Bing. 
110;  Cope  v.  Rowlands,  2  Mees.  &  W.  153;  D'Allex  v.  Jones, 
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37  Eng.  L.  &  Eq.  476;  Clark  v.  Protection  Ins.  Co.  1  Story's 
C.  C.  109  ;  Kottwitz  v.  Alexander,  34  Tex.  689  ;  Coburn  v.  Odell, 
30  N.  H.  540 ;  Milton  v.  Hoden,  32  Ala.  30 ;  McWilliams  v. 
Phillips,  51  Miss.  196  ;  EToo/^r  v.  De  Pahs,  28  Ohio  St.  251 ; 
Durgin  v.  Dyer,  68  Me.  143.  Upon  this  general  proposition 
the  authorities  might  be  multiplied  almost  indefinitely. 

Linn  v.  State  Bank  of  Illinois,  1  Scam.  87,  was  an  action 
of  debt,  brought  by  the  bank  against  Linn,  upon  a  note  given 
by  him  to  the  bank  in  consideration  of  a  loan  of  its  notes  or 
bills,  which  had  been  issued  and  emitted,  under  its  charter, 
in  contravention  of  the  10th  section  of  article  1  of  the  con- 
stitution of  the  United  States,  and  it  was  held  there  could  be 
no  recovery.  Here,  the  illegal  act  was  prohibited  by  a  con- 
stitutional provision,  but  there  is  no  difference  in  this  respect 
between  a  statutory  and  constitutional  prohibition,  provided 
the  legislature  acts  within  the  scope  of  its  authority. 

Nash  v.  Monheimer,  20  111.  215,  was  an  action  brought  on 
a  wager  upon  the  speed  of  a  certain  horse,  which  was  tested 
in  presence  of  the  parties  within  the  corporate  limits  of  a  city, 
and  it  was  held  there  could  be  no  recovery,  on  the  ground  the 
trial  of  the  speed  of  the  horse  within  the  corporate  limits  of 
the  city  was  forbidden  by  ordinance.  In  this  case  the  court, 
referring  approvingly  to  Armstrong  v.  Taylor,  11  Wheat.  258, 
says :  "And  the  rule  was  laid  down  by  the  Supreme  Court 
of  the  United  States,  that  where  the  contract  grows  immedi- 
ately out  of,  and  is  connected  with,  an  illegal  or  immoral 
act,  a  court  of  justice  will  not  lend  its  aid  for  its  enforce- 
ment. " 

The  case  of  Leivis  v.  Headley,  36  111.  433,  holds  there 
can  be  no  recovery  upon  a  promissory  note,  given  in  consid- 
eration of  the  bills  of  a  foreign  bank,  of  a  less  denomination 
than  five  dollars,  to  be  used  and  circulated  by  one  of  our  own 
banks  in  contravention  of  a  statute  of  this  State  forbidding 
the  circulation  of  such  bills.  This  will  be  found  a  very  strong 
case  against  the  right  of  recovery  by  appellant  in  the  case 
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before  us.  The  maker  of  the  notes  sued  on  had  accepted 
and  received  as  money  the  small  notes  of  the  foreign  bank, 
and  had  fully  enjoyed  the  benefits  of  them  as  of  so  much 
money,  and  he  was  without  question  equally  guilty  with  the 
plaintiff  in  violating  the  statute  forbidding  the  circulation 
of  such  notes,  and  yet,  in  conformity  with  the  well  settled 
rule  on  this  subject,  it  was  held  there  could  be  no  recovery. 

The  Cincinnati  Mutual  Health  Assurance  Co.  v.  Rosenthal, 
55  111.  85,  was  an  action  brought  by  the  company  upon  a 
note  given  by  the  defendant  "for  stock  in  the  company,  and 
for  premium,  subject  to  the  call  of  the  directors  of  the  com- 
pany, "  and  it  was  held  there  could  be  no  recovery,  on  the 
ground  the  company  was  a  foreign  corporation,  and  had  com- 
menced business  in  violation  of  the  statute  which  forbids  all 
foreign  insurance  companies  from  doing  business  here  until 
the  requirements  of  the  law  applicable  to  such  companies 
have  been  complied  with.  In  this  case  it  is  said :  "When 
the  legislature  prohibits  an  act,  or  declares  it  shall  be  unlaw- 
ful to  perform  it,  every  rule  of  interpretation  must  say  that 
the  legislature  intended  to  interpose  its  power  to  prevent  the 
act,  and,  as  one  of  the  means  of  its  prevention,  that  the  court 
shall  hold  it  void.  This  is  as  manifest  as  if  the  statute  had 
declared  that  it  should  be  void.  To  hold  otherwise  would  be 
to  give  the  person  or  corporation  the  same  rights  in  enforcing 
prohibited  contracts  as  the  good  citizen  who  respects  and 
conforms  to  the  law. " 

The  case  of  Starkweather  v.  American  Bible  Society,  72  111. 
50,  may  be  referred  to  as  illustrative  of  the  strictness  with 
which  this  court  has  uniformly  held  corporations,  as  well  as 
individuals,  to  an  observance  of  the  legislative  will.  In  that 
case  it  was  held  a  statutory  provision  of  the  State  of  New 
York  prohibiting  a  corporation  of  that  State  from  taking  land 
by  devise,  would  be  binding  on  such  corporation  here,  whether 
the  laws  of  this  State  permitted  such  a  devise  or  not.  It 
was  insisted  in  that  case  that  the  prohibition  was  personal 
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to  the  testator,  and  as  statutory  laws  can  have  no  extra- 
territorial force,  a  testator  residing  in  this  State  could  not  be 
affected  by  the  provision  in  question.  But  that  view  was  not 
accepted.  On  the  contrary,  it  was  held  the  prohibition  directly 
affected  the  capacity  of  the  company  to  take  lands  by  devise. 
So  we  hold,  in  the  present  case,  that  the  provision  in  the 
bank's  charter  prohibiting  the  directors  from  becoming  in- 
debted to  the  bank  is  not  merely  personal  to  the  directors, 
but  that  it  is  equally  a  mandate  to  the  bank,  which  it  is  as 
much  bound  to  observe  as  the  directors  themselves.  Indeed, 
it  goes  directly  to  the  power  or  capacity  of  both  the  bank  and 
directors  to  enter  into  any  engagement  or  agreement  by  which 
the  latter  may  become  indebted  to  the  former.  Any  other 
construction  would  render  the  provision  of  the  charter  entirely 
inoperative. 

The  Village  of  Dwight  v.  Palmer,  74  111.  295,  was  a  case 
in  which  the  defendant,  being  the  clerk  of  the  municipal 
board,  entered  into  a  contract  with  the  village  to  publish 
the  ordinances  of  the  board,  and  by  some  contrivance  or 
misunderstanding  he  obtained  from  the  village  treasurer  the 
compensation  he  was  to  receive,  before  performing  the  labor. 
The  board,  being  dissatisfied  with  his  course,  passed  a  reso- 
lution annulling  the  contract,  and  ordering  him  to  refund  the 
money,  which  he  refused  to  do,  but  went  on  and  performed 
the  contract,  or  at  least  a  part  of  it.  The  village  thereupon 
brought  an  action  to  recover  back  the  $300,  on  the  ground 
that  the  original  contract  was  void,  by  reason  of  being  pro- 
hibited by  the  general  Incorporation  act  of  1872,  under  which 
the  village  was  organized,  and  it  was  held  the  action  was 
properly  brought,  for  that  reason.  This  case,  in  principle,  is 
much  like  the  one  before  us.  The  provision  of  the  statute 
under  which  the  contract  between  the  village  and  Palmer 
was  held  void,  is  as  follows :  "No  officer  shall  be  directly  or 
indirectly  interested  in  any  contract,  work  or  business  of  the 
city,  or  in  the  sale  of  any  article,  the  expense,  price  or  con- 
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sideration  of  which  is  to  be  paid  from  the  treasury,  or  by  any 
assessment  levied  by  any  act  or  ordinance."  In  disposing 
of  this  case,  Mr.  Justice  Scott,  speaking  for  the  court,  said : 
"This  provision  is  made  to  apply  to  villages  as  well  as  cities 
organized  under  that  law.  The  appellee,  being  himself  a 
village  officer,  could  make  no  contract  with  the  trustees  to 
do  work  for  the  corporation,  to  be  paid  out  of  the  treasury, 
and  hence  the  alleged  contract  for  printing  the  ordinance  was 
absolutely  void.  It  was  a  work  of  supererogation  on  the  part 
of  the  trustees  to  attempt  to  rescind  it.  It  had  no  binding 
force  at  all,  and  whatever  was  done  by  appellee  under  it  was 
done  without  any  authority  from  the  village. " 

In  conformity  with  the  rule  so  strictly  adhered  to  in  the 
foregoing  cases,  it  was  held  in  Fridley  v.  Bowen,  87  111.  151, 
that  a  mortgage  taken  by  a  national  bank  to  secure  a  present 
loan,  was,  by  implication,  prohibited  by  the  general  Banking 
act  of  the  United  States,  and  was  therefore  void.  It  is  true 
the  Supreme  Court  of  the  United  States  has  reached  a  con- 
trary conclusion  upon  this  question,  and  while  we  concede 
the  paramount  authority  of  that  court  to  construe  all  Federal 
statutes,  including  the  National  Bank  act,  yet  when  that 
court,  in  construing  such  a  statute,  reaches  a  conclusion 
which  is  believed  to  be  in  direct  conflict  with  the  most 
approved  text  books,  and  to  be  opposed  to  an  almost  un- 
broken current  of  judicial  decisions  in  this  country  and  Eng- 
land, however  great  our  respect  may  be  for  the  unquestioned 
learning  and  ability  of  that  distinguished  tribunal,  we  can 
not  accept  such  conclusion  as  binding  authority  in  construing 
one  of  our  own  statutes,  especially  when  such  construction 
is  manifestly  at  variance  with  the  previous  decisions  of  this 
court. 

While,  therefore,  we  do  not  feel  at  liberty  to  follow  Fridley 
v.  Bowen,  supra,  in  its  construction  of  the  National  Bank  act, 
yet  we  fully  approve  of  the  general  principles  announced  in 
it  as  applicable  to  analogous  cases  arising  under  our  own 
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statutes,  and  we  regard  what  was  there  said  as  particularly 
applicable  to  the  case  in  hand.  Moreover,  the  reasoning  of 
the  court  in  that  case  is  believed  to  have  been  in  perfect 
accord  with  the  current  decisions  of  the  Federal  courts  at 
that  time.  Bank  of  United  States  v.  Owens,  supra;  Tiffany  v. 
Boatman's  Savings  Institution,  18  Ware,  (S.  C.)  384.  Many 
cases,  indeed,  might  be  cited  in  support  of  this  statement, 
but  it  is  not  important  to  do  so. 

Law  et  al.  v.  The  People  ex  rel.  was  a  case  involving  the 
construction  of  the  first  clause  of  the  12th  section  of  article  9 
of  the  present  constitution,  which  forbids  any  "county,  city, 
township,  school  district  or  other  municipal  corporation  from 
becoming  indebted,  in  any  manner  or  for  any  purpose,  to  an 
amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  five  per  centum  on  the  value. of  the  taxable  prop- 
erty" of  such  municipality.  It  appeared  in  that  case  that 
the  city  of  Chicago,  being  already  indebted  to  the  full  amount 
of  this  limitation,  issued  certificates  of  indebtedness  to  secure 
temporary  loans  to  meet  the  pressing  necessities  of  the  city, 
and  it  was  held  that  such  certificates  were  invalid,  on  the 
ground  the  city,  by  reason  of  this  express  prohibition,  had  no 
power  to  incur  the  indebtedness  represented  by  them.  Here, 
although  the  city  had  had  the  full  benefit  of  the  loan  repre- 
sented by  these  certificates,  still  there  could  be  no  recovery, 
for  the  reason  there  was  no  power  on  the  part  of  the  city 
to  contract  the  indebtedness.  If  supposed  hardships  would 
justify  courts  in  disregarding  plain  statutory  or  constitutional 
provisions,  this,  perhaps,  would  have  been  a  very  appropriate 
case  for  the  court  to  interpose,  but  no  considerations  of  this 
kind  were  permitted  to  prevail.     87  111.  385. 

Fuller  v.  City  of  Chicago  et  al.  89  111.  282,  is,  in  its  facts, 
substantially  the  same  as  the  case  just  considered,  and  a 
similar  conclusion,  founded  on  the  same  reasons,  was  reached. 

In  the  light  of  these  cases,  and  many  others  that  might  be 
cited,  we  can  not  escape  the  conclusion  that  by  reason  of  the 
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prohibition  in  the  bank's  charter  there  was  a  total  want  of 
power,  both  on  the  part  of  the  bank  and  of  Bornman,  to  so 
contract  as  to  create  an  indebtedness  from  the  latter  to  the 
former,  and  hence  the  circuit  court  properly  disallowed  the 
claim  of  appellant  against  Bornman's  estate. 

A  very  able  and  exhaustive  argument  has  been  made  in 
this  case  by  appellant's  counsel,  in  which  numerous  authori- 
ties have  been  cited  which  are  claimed  by  counsel  to  be  at 
variance  with  the  view  here  presented.  It  may  be  admitted 
that  a  few  of  them  are,  but  it  is  believed  that  most  of  them 
are  not,  and  may  be  readily  distinguished  from  the  cases  we 
have  cited,  and  such  as  can  not  we  do  not  regard  as  sound 
on  principle,  and  therefore  decline  to  follow  them.  It  was 
our  purpose  at  the  outset  to  review  at  least  the  most  import- 
ant of  them,  but  we  perceive  that  our  discussion  of  the  sub- 
ject has  already  been  extended  to  an  unwarrantable  length, 
and  we  must  therefore  content  ourselves  with  the  above 
statement  of  our  conclusions  with  respect  to  them,  and  we 
do  this  the  more  readily  because  we  regard  the  question  upon 
which  this  case  turns  as  being  fully  and  definitely  settled  by 
the  previous  decisions  of  this  court,  whatever  might  be  said 
with  reference  to  the  decisions  of  other  courts. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dickey,  dissenting: 

This  statute  was  not  passed  for  the  protection  of  directors, 
but  for  the  protection  of  stockholders  and  creditors  of  the 
bank.  In  my  judgment  it  can  not  properly  be  invoked  in 
defence  of  a  director  against  the  recovery  from  him,  upon  his 
guaranty  of  payment,  of  money  unlawfully  procured  from  the 
bank  by  means  of  his  own  unlawful  act. 

It  is  no  doubt  laid  down  as  a  general  rule  that  "no  right 
of  action  can  spring  out  of  an  illegal  contract,"  and  that 
"no  action  will  lie  upon  a  contract  made  in  violation  of 
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statute,"  and  that  "a  contract  founded  on  an  act  prohibited 
by  statute  is  void."  This  general  rule,  when  applied  to  con- 
tracts which  are  simply  prohibited,  and  are  not  declared  by 
statute  to  be  void,  rests  entirely  upon  the  ground  that  hold- 
ing such  contracts  to  be  void  is  the  best  mode  which  courts 
can  adopt  to  give  effect  to  the  statute,  and  to  accomplish  the 
end  intended  by  the  statute,  upon  the  ground  that  by  so 
doing  courts  can  best  enforce  obedience  to  the  statute.  The 
result  is  reached  in  all  such  cases  by  construction,  and  that 
construction  is  adopted  which  will  most  effectually  accomp- 
lish the  intention  of  the  law-maker. 

In  Sedgwick  on  Statutory  and  Constitutional  Law,  it  is 
said :  "The  principle  which  enforces  obedience  to  the  laws  is 
carried  out  by  declaring  contracts  growing  out  of,  or  based 
upon,  the  infringement  of  a  statute,  to  be  void,  the  courts 
refusing  to  aid  either  party  in  enforcing  the  contract ; "  and 
it  is  added,  that  "this  is  the  general  course  of  decisions  in 
England  and  in  this  country." 

This  being  the  foundation  of  this  general  rule,  it  seems  to 
follow  that  in  cases  where  holding  the  contract  to  be  abso- 
lutely void  will  not  tend  to  the  enforcement  of  the  statute, 
this  general  rule  can  have  no  proper  application.  In  Wait's 
Actions  and  Defences,  p.  65,  it  is  said  of  this  general  rule, 
it  is  not  "applicable  where  the  contract  is  prohibited  for  the 
mere  protection  of  one  of  the  parties  against  an  undue  advan- 
tage which  the  other  is  supposed  to  possess. "  And  it  is  added, 
(p.  68,)  that  "in  every  instance  courts  will  look  to  the  language 
and  subject  matter  of  the  statute,  the  wrong  or  evil  which  it 
seeks  to  remedy  or  prevent,  and  the  purpose  sought  to  be 
accomplished  by  the  enactment,  and  if,  from  all  these,  it  is 
manifest  that  it  ivas  not  intended  to  render  the  prohibited  act 
void,  the  courts  will  so  hold,  and  construe  the  statute  accord- 
ingly." 

Applying  these  tests,  which  are  entirely  in  harmony  with 
the  principles  upon  which  the  general  rule  rests,  it  seems 
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obvious  that  the  contract  in  this  case  ought  not  to  be  declared 
absolutely  void.  By  the  language  of  the  statute  the  prohibi- 
tion is  expressly  directed  to  the  director,  and  to  no  one  else. 
The  wrong  or  evil  which  the  statute  seeks  to  remedy  or  pre- 
vent consists  in  the  practice  of  directors  (having  the  control 
of  the  loans  to  be  made  by  the  bank,  and  taking  advantage 
of  their  fiduciary  position,)  in  lending  to  themselves  other 
people's  money,  with  an  eye  to  their  private  interests,  rather 
than  that  of  the  stockholders  or  creditors.  The  purpose 
sought  to  be  accomplished  by  the  statute  was  to  put  an  end 
to  such  practices  by  directors. 

In  view  of  all  these  considerations,  can  it  be  said  it  was  the 
intention  of  the  statute  to  provide  that  in  case  of  a  viola- 
tion of  the  statute,  instead  of  a  penalty  being  imposed  upon 
the  offending  director,  the  director  should  have  a  shield  of 
immunity  thrown  around  him,  protecting  him  from  an  action 
brought  to  repair  the  wrong  done  in  violating  the  statute  ? 
This  does  not  seem  possible.  To  hold  this  defence  good  is 
to  hold  that  the  legislature  intended  by  this  statute  to  leave 
it  in  the  power  of  the  directors  of  this  bank  to  lend  to  each 
other  all  the  money  of  the  bank,  and  to  provide  that  having 
so  borrowed  the  same,  no  action  for  the  debts  so  incurred 
could  be  maintained  against  either  of  them  to  recover  the 
money  back  for  the  use  of  stockholders  or  creditors.  No  such 
intention  should  be  attributed  to  the  General  Assembly. 

Let  it  be  remembered  that  in  all  cases  where  contracts 
prohibited  by  statute  have  been,  on  that  ground,  declared 
void,  the  result  is  reached  by  construction,  and  that  such  con- 
struction rests  upon  the  principle  that  such  ruling  enforces 
obedience  to  the  statute.  If,  therefore,  the  case  and  the 
statute  be  such  that  such  ruling  does  not  tend  to  enforce 
obedience  to  the  law,  no  such  construction  can  be  indulged. 
It  seems  manifest  that  it  would  tend  much  more  strongly  to 
the  enforcement  of  this  statute  to  hold  that  the  contract  in 
question  is  in  its  nature  voidable,  but  not  void ;  that  the  bank 
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may  either  repudiate  the  contract,  and  avoid  the  same,  or 
adopt  and  enforce  it,  as  may  be  best  for  the  interests  of  its 
stockholders  or  creditors ;  that  as  against  the  director  the 
contract  is  valid,  while  as  against  the  bank  it  is  voidable. 
Upon  that  view,  should  the  officers  of  the  bank  lend  to  one 
of  the  directors,  in  violation  of  this  enactment,  a  sum  of 
money  for  five  years,  taking  notes  and  personal  security  for 
the  same,  the  bank  might,  under  such  circumstances,  repu- 
diate the  contract,  and  sue  for  and  recover  the  money  at 
once,  or,  if  more  to  its  interest,  might  avail  itself  of  the  con- 
tract as  the  best  means  of  recovering  its  money.  This  would 
seem  a  better  mode,  if  the  end  sought  be  to  promote  the 
object  of  the  statute, — would  seem  to  be  more  in  consonance 
with  the  intention  of  the  law-maker, — and  a  mode  much 
better  calculated  to  enforce  obedience  to  the  statute. 

There  is  a  general  rule  that  a  contract  to  do  that  which  a 
statute  forbids  is  void,  and  so  is  a  contract  to  omit  to  do  that 
which  a  statute  requires.  This  rule  may  have  no  exceptions. 
The  case  at  bar,  however,  does  not  fall  within  that  rule. 
The  statute  prohibits  the  director  from  incurring  the  debt. 
It  does  not  prohibit  its  payment.  It  can  not  be  said  that 
Bornman  could  have  violated  any  statute  by  paying  this 
debt.  His  promise  to  so  pay,  then,  is  not  a  contract  to  do 
that  which  the  statute  forbids. 

Without  discussing  in  detail  the  many  cases  where  pro- 
hibited contracts  have  been  held  void,  it  is  thought  sufficient 
to  say  that  an  analysis  of  each  will  show  that  in  most,  and 
it  is  believed  in  all,  it  will  be  found  that  the  nature  of  the 
case  and  the  statute  was  such  that  the  enforcement  of  the 
statute,  and  the  accomplishment  of  the  purpose  of  the  stat- 
ute, was  apparently  more  effectually  promoted  by  holding 
the  contract  in  question  a  nullity.  Such  cases  afford  no 
support  for  the  decision  in  this  case,  which,  in  its  effect, 
tends  to  encourage  the  violation  of  the  statute. 


540  Stern  et  al.  v.  The  People,  use,  etc.  [May 

Syllabus. 

Again,  this  contract  is  prohibited  "for  the  mere  protection 
of  one  of  the  parties  against  the  undue  advantage  which  the 
other  is  supposed  to  possess."  This  statute  is  obviously 
passed  "for  the  mere  protection"  of  the  bank  "against  the 
undue  advantage  which"  the  director  "is  supposed  to  pos- 
sess." In  such  case,  it  is  well  said,  the  general  rule  is  not 
applicable.  A  director  who  has  violated  this  law,  in  a  trans- 
action to  which  he  is  a  party  personally  on  one  side,  and  on 
the  other  as  the  agent  of  the  other  party,  acting  for  that 
principal,  can  not  be  allowed  to  say  that  his  principal  (the 
bank)  is  in  pari  delicto.  Let  directors  understand  that  by 
such  transactions  they  may  incur  liabilities,  but  can  gain 
nothing  as  against  the  bank, — that  they  have  everything  to 
lose  and  nothing  to  gain, — and  then  its  violation  will  be  rare. 
But  say  to  them  that  by  such  transactions  you  can  incur  no 
liability  to  pay  the  debt,  and  the  inducement  to  them  to  do 
that  which  the  statute  forbids  is  much  greater  than  if  the 
statute  had  never  been  passed. 

Mr.  Chief  Justice  Craig,  and  Mr.  Justice  Sheldon,  concur 
in  this  dissenting  opinion. 


Christian  Stern  et  al. 

v. 

The  People,  for  use  of  St.  Clair  County. 

Filed  at  Mt.  Vernon  January  18,  1882 — Rehearing  denied  May  Term,  1882. 

1.  Official  bonds — subety — neglect  to  require  an  accounting  by  county 
treasurer — effect  on  liability  of  surety.  Statutory  directions  to  public  officers 
are  given  for  the  security  and  convenience  of  the  government,  and  to  regu- 
late the  conduct  of  its  officers,  and  being  only  directory,  they  form  no  part 
of  the  contract  of  the  sureties  of  such  officers  upon  their  official  bonds,  and 
hence  the  sureties  on  a  county  treasurer's  bond  can  not  plead  the  negligence 
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or  failure  of  the  county  board  to  require  their  principal  to  render  an  account, 
or  to  remove  him  for  neglect  to  render  such  account,  as  a  defence  to  their 
liability  upon  a  subsequent  breach  of  his  bond. 

2.  Same— forgery  of  the  name  of  one  of  the  sureties.  The  fact  that  the 
name  of  one  of  the  sureties  to  an  official  bond  has  been  forged,  will  not  dis- 
charge a  surety  who  subsequently  executes  the  bond  in  ignorance  of  such 
forgery. 

3.  Same — former  decisions.  In  Seely  v.  The  People,  27  111.  173,  it  was 
held,  where  a  party  executes  a  bond  as  surety  with  another  whose  name  has 
been  forged,  he  will  not  be  liable;  but  in  Stoner  v.  Millikin,  85  111.  218,  that 
case  is  overruled.  And  the  case  of  The  People  v.  Organ,  27  111.  29,  in  so 
far  as  it  makes  a  distinction  in  this  regard  between  commercial  paper  and 
other  instruments,  is  overruled  by  City  of  Chicago  v.  Gage  et  al.  95  111.  593. 

4.  Same — how  a  surety  may  obtain  his  release.  The  only  mode  by 
which  the  sureties  on  a  county  treasurer's  bond  can  be  released  from  further 
liability,  is  by  giving  notice  requiring  him  to  give  a  new  bond,  under  the  stat- 
ute. In  this  way  they  may  compel  the  execution  of  a  new  bond  with  other 
sureties,  or  a  vacation  of  the  office. 

5.  Same — as  to  county  orders  held  by  a  bank,  as  against  deposit  by 
county  treasurer — rights  of  surety.  Under  an  arrangement  between  a 
county  treasurer  and  a  bank,  whereby  the  former  was  to  deposit  revenue  with 
the  bank,  and  the  bank  be  allowed  to  place  county  orders  to  its  own  credit 
as  against  the  deposit,  the  sureties  of  the  treasurer  can  not  claim  a  payment 
of  all  orders  in  the  possession  of  the  bank  at  the  time  of  the  treasurer's 
default  and  removal,  when  nothing  in  fact  has  been  paid  by  him  on  such 
orders.  As  between  the  treasurer  and  the  bank,  the  former  would  be  enti- 
tled to  have  the  orders  delivered  up  to  him  to  the  extent  the  money  deposited 
by  him  had  been  treated  as  paying  for  them,  or  the  set-off  actually  made,  but 
no  further,  and  his  sureties  occupy  no  more  favorable  position. 

6.  Officer — "successor  in  office" — on  removal  of  county  treasurer. 
"Where  a  county  treasurer  is  removed  by  the  county  board  for  refusing  to 
make  a  settlement,  etc.,  the  person  appointed  by  the  board  in  his  place  is 
his  successor  in  office,  and  is  required  to  perform  all  the  duties  of  the  office 
until  another  treasurer  is  elected,  and  as  such  officer  has  the  right  to  make  a 
demand  of  the  treasurer  so  removed  for  the  funds  in  his  hands,  and  on  his 
failure  to  pay  over  on  such  demand,  an  action  lies  on  his  official  bond. 

7.  Judicial  and  ministerial  powers — removing  county  treasurer. 
The  power  to  remove  a  county  treasurer,  conferred  upon  the  county  board,  is 
not  a  judicial  power,  but  is  a  ministerial  or  executive  power. 

8.  Evidence—  report  of  officer,  as  against  his  sureties — record  of  re- 
moval from  office.  The  reports  of  a  county  treasurer,  in  his  handwriting, 
presented  to  the  county  board,  as  well  as  the  record  of  the  board  approving 
them,  are  competent  evidence  against  his  sureties  in  an  action  on  his  official 
bond. 
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9.  Also,  the  record  of  the  removal  of  the  treasurer  from  office  by  the 
county  board,  is  admissible  in  evidence  in  such  suit,  as  against  the  sureties 
on  the  bond,  that  being  the  best  evidence  of  the  fact  of  removal,  and  of  the 
cause  thereof.  It  is  proper  the  ground  of  removal,  as,  that  the  officer  had 
been  found  to  be  a  defaulter,  should  be  recited  in  the  record,  and  the  part 
of  the  record  containing  such  recital  is  admissible  as  well  as  that  part  show- 
ing the  fact  of  removal  itself. 

10.  Same — testimony  of  deceased  witness — how  shown.  There  is  no  error 
in  refusing  to  allow  in  evidence  a  bill  of  exceptions  showing  the  testimony  of 
a  deceased  witness.  Witnesses  should  be  called  to  prove,  from  their  recol- 
lection, what  was  the  testimony  of  the  deceased  witness. 

11.  Interest — on  county  treasurer's  account  from  settlement.  Where  a 
county  treasurer  renders  an  account  to  the  county  board,  its  approval  by  that 
body  liquidates  and  settles  it  up  to  that  time,  and  interest  at  the  rate  of  six 
per  cent  is  allowable  thereon  from  such  date,  in  a  suit  upon  his  official  bond. 

12.  Same — retention  of  money  by  county  treasurer.  Where  a  county 
treasurer  retains  money  of  his  county  to  his  own  use,  which  retention  is  at 
the  time  unknown  to  the  county  board,  under  the  statute  he  is  chargeable 
with  interest  on  the  same,  in  a  suit  on  his  official  bond. 

13.  Instruction — should  be  based  upon  the  evidence.  Where  there  is 
not  only  no  evidence  on  which  to  predicate  an  instruction,  but  there  is  evi- 
dence directly  to  the  contrary,  it  is  not  error  to  refuse  the  same. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  William  H.  Snyder,  Judge,  pre- 
siding. 

This  was  an  action  of  debt  by  the  People  of  the  State  of 
Illinois,  for  the  use  of  St.  Clair  county,  on  the  official  bond 
of  George  W.  Sieber,  late  treasurer  of  that  county,  against 
the  obligors  therein.  The  special  breach  assigned  is,  that 
Sieber  had  refused  to  make  a  report  to  the  county  board,  at 
the  regular  session  of  said  board,  held  the  first  Monday  of 
December,  1878,  of  the  amount  of  money,  county  orders, 
jury  certificates,  and  other  funds  received  by  him,  from  every 
source,  subsequent  to  his  last  accounting,  and  that  he  was 
then  and  there  in  arrear  and  indebted  to  the  county  in  a  large 
sum  of  money,  to-wit :  $50,000,  and  was  then  and  there  a 
defaulter  in  his  office,  and  refused  to  answer  touching  the 
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funds  of  said  county,  and  to  settle  his  accounts ;  that  there- 
fore the  county  board,  on  the  11th  of  February,  1879, 
removed  said  Sieber  from  office,  as  such  treasurer,  and 
appointed  Madison  T.  Stookey  to  fill  the  vacancy,  and  to 
be  his  successor  in  office  for  the  unexpired  term,  etc. ;  that 
said  Stookey  qualified,  and  was  duly  commissioned,  filed  his 
bond,  etc.,  and  entered  upon  his  office,  and  that  Sieber  did 
not  pay  over  to  his  successor  said  §50,000,  upon  demand, 
etc.,  but  refused  so  to  do,  etc. 

Sieber's  appearance  was  entered,  and  a  plea  filed,  on  his 
behalf,  of  general  performance  of  the  condition  of  the  bond. 
The  sureties  then  severally  pleaded  non  est  factum,  verified, 
and  also  the  following  special  pleas : 

The  first  plea  denies  the  specific  breaches  assigned,  and 
especially  that  the  said  Sieber  did  not  refuse  to  pay  over  to 
his  successor.     To  this  plea  the  plaintiffs  joined  issue. 

The  second  plea  alleges  that  said  Sieber  was  county  treas- 
urer for  two  years  previous  to  his  term,  commencing  the  first 
Monday  in  December,  1877,  and  for  which  last  term  the 
defendants  became  sureties  on  his  bond,  and  that  the  default 
complained  of  happened  at  the  said  previous  term.  To  the 
second  plea  the  plaintiff  filed  a  replication  that  the  said  sum 
of  money  sued  for  came  into  Sieber's  hands  in  manner  and 
form  as  in  said  declaration  alleged.  To  this  replication  the 
defendants  demurred,  and  the  court  carried  back  said  demur- 
rer to  the  said  second  plea,  and  sustained  it  thereto,  so  that 
the  said  plea  stands  ruled  out  by  the  demurrer. 

The  third  plea  of  the  defendants  alleges  that  as  to  the 
sum  of  $20,000, — part  of  the  sum  demanded, — they  were 
sureties  merely;  that  it  was  the  duty  of  said  Sieber,  as 
treasurer,  to  make  his  report  to  the  county  court  at  its  regu- 
lar December  term,  1878,  of  money,  county  orders,  jury  cer- 
tificates, and  other  funds ;  that  Sieber  failed  to  make  such 
report,  and  that  the  county  court  did  not  then  and  there, 
and  at  that  term,  remove  said  Sieber  from  office,  but  per- 
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mitted  him  to  hold  his  office  for  three  months  from  that 
time,  and  to  receive  funds  belonging  to  the  county  to  a  large 
amount,  to-wit :  the  amount  of  $20,000.  To  this  plea  there 
was  a  demurrer,  which  was  sustained  by  the  court. 

The  fourth  plea  alleges  that  there  was  not,  at  any  time,  a 
successor  to  the  said  Sieber,  to  whom  he  could  have  pa-id  the 
said  money  alleged  to  have  been  in  arrear.  Upon  this  the 
plaintiff  joined  issue. 

The  fifth  plea  alleges  that  said  writing  obligatory  had  not 
been  approved  by  the  county  board  before  it  was  filed  with 
the  county  clerk.     Upon  this  issue  was  joined. 

The  sixth  plea  alleges  that  defendants  are  sureties ;  that  it 
was  the  duty  of  the  county  board  to  at  least  once  in  six 
months  examine  the  books  of  account  of  the  treasurer,  and 
it  was  the  duty  of  the  county  clerk  to  enter  upon  the  records 
of  the  county  board  the  amount  and  kind  of  funds  found  to 
be  in  the  treasury  at  that  time,  and  that  the  county  court 
have  not  performed  that  duty  since  the  execution  of  said 
bond,  and  the  clerk  has  not  entered  upon  the  records  of  the 
county  board  the  amount  and  kind  of  funds  found  in  the 
treasury.  This  plea  was  demurred  to,  and  demurrer  sus- 
tained, and  leave  given  to  amend. 

The  sixth  plea  was  amended  so  as  to  allege,  in  substance, 
that  after  the  county  court  had  removed  Sieber,  it  became 
their  duty  to  appoint  a  suitable  person  to  perform  the  duties 
of  said  office,  and  they  appointed  M.  T.  Stookey  such  suitable 
person,  and  that  Sieber  never  refused  to  pay  over  any  money 
to  a  successor, — to  which  plaintiff  replied  that  Sieber  did 
refuse  to  pay  over  to  his  successor.  To  this  replication  to 
the  sixth  plea  there  was  a  demurrer,  which  was  carried  back 
to  said  sixth  amended  plea,  and  sustained  as  to  said  plea. 

The  seventh  plea  alleges,  on  the  part  of  all  the  defendants 
except  Sieber  and  Christian  Stern,  that  Christian  Stern's 
name  was  the  first  of  the  names  of  the  sureties  when  they 
signed  the   said  bond,  and  that  the   said  bond  was  never 
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signed  by  the  said  Stern,  but  was  a  forgery,  which  they  did 
not  know  at  the  time  when  they  respectively  signed  the 
said  bond.  This  plea  was  demurred  to,  and  demurrer  sus- 
tained. 

The  eighth  plea  is  a  plea  by  the  sureties,  of  general  per- 
formance of  the  conditions  of  the  bond  by  the  principal, 
Sieber, — to  which  there  was  a  general  replication. 

The  ninth  plea  alleges  that  before  Sieber  was  removed 
from  office  he  had  tendered  his  resignation,  in  order  to  release 
his  sureties  from  further  liability  which  they  might  incur  by 
reason  of  his  remaining  in  office,  and  said  county  court 
refused  to  accept  his  resignation.  This  plea  was  demurred 
to,  and  the  demurrer  sustained. 

The  case  was  then  continued  to  the  September  term,  1879, 
at  which  term  the  case  was,  by  consent,  tried  by  the  court, 
and  a  verdict  was  found  for  plaintiff,  amounting  to  $26,590. 
Judgment  was  rendered  accordingly.  The  case  was  appealed 
to  the  Appellate  Court,  at  the  February  term,  1880,  and  by 
that  court  affirmed.  An  appeal  was  then  prosecuted  from 
the  judgment  of  the  Appellate  Court  to  this  court,  and  the 
judgment  of  the  Appellate  Court  was,  by  this  court,  reversed, 
and  the  cause  remanded.  See  Stem  et  al.  v.  The  People, 
use,  etc.  96  111.  475. 

After  this,  the  plaintiff  filed  three  replications  to  defend- 
ants' third  plea,  which  need  not  be  set  out,  since  no  question 
to  be  now  determined  arises  upon  them. 

The  cause  was  submitted  to  a  jury  at  the  February  term, 
1881,  of  the  circuit  court,  and  they  rendered  a  verdict  for 
the  plaintiff,  assessing  the  damages  at  $30,337.  The  court, 
after  overruling  a  motion  for  a  new  trial,  rendered  judgment 
for  the  penalty  of  the  bond  ($200,000),  to  be  discharged  by 
the  payment  of  the  damages  assessed  by  the  jury — $30,337. 
xVppeal  was  prosecuted  from  that  judgment  to  the  Appellate 
Court  for  the  Fourth  District,  and  it  was  there  affirmed. 
The  present  appeal  is  from  the  last  mentioned  judgment. 
35—102  III. 
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Errors  were  assigned,  raising  the  questions  discussed  by  the 
court  in  its  opinion. 


Messrs.  G.  &  G.  A.  Koerner,  for  the  appellants,  contended, 
in  an  extended  brief,  that  the  neglect  of  the  county  board  to 
remove  the  principal,  for  neglect  of  duty,  etc.,  released  his 
sureties  for  any  subsequent  defaults,  citing  Kev.  Stat.  1874, 
chapter  entitled  "County  Treasurer,"  sees.  10,  14,  15 ;  The 
People  v.  Jansen,  7  Johns.  332. 

The  seventh  plea,  that  the  first  of  the  names  on  the  bond 
appearing  as  surety,  was  forged,  and  that  the  other  signers 
of  the  bond  did  not  know  anything  of  the  forgery,  was  inter- 
posed on  the  strength  of  the  ruling  in  Seely  v.  The  People,  27 
111.  173. 

It  is  claimed  that  case  has  been  overruled  in  Stoner  v. 
Millikin  et  al.  86  111.  218.  In  the  latter  case  commercial 
paper  was  in  question,  and  it  is  well  known  that  distinctions 
are  made  in  favor  of  such  paper.  The  People  v.  Organ  et  al. 
27  111.  29. 

When  the  suit  was  brought  there  was  no  successor  of 
Sieber  to  whom  he  could  have  paid  the  money.  To  prove 
there  was  such  successor,  the  plaintiff  produced  the  record, 
and  read  the  order  of  removal,  and  appointment  of  Stookey 
as  his  successor.  This  the  law  does  not  justify.  A  successor 
can  only  be  elected,  and  Stookey  can  be  only  looked  upon  as 
a  provisional  appointee.  The  record  of  the  county  board 
being  made  in  Sieber's  absence,  could  not  be  properly  admit- 
ted against  him.  The  defalcation  was  to  be  proved  by  his 
accounts  and  books. 

Under  the  arrangement  between  Sieber  and  the  bank  that 
his  deposit  account  should  be  charged  by  county  orders  taken 
by  the  bank,  the  sureties  should  have  been  allowed  credit  for 
such  county  orders  held  by  the  bank  against  the  treasurer's 
deposit. 
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Interest  was  not  properly  allowable  against  the  defendants. 
Madison  County  v.  Bartlett  et  al.  1  Scam.  67 ;  Sammis  v. 
Clark,  13  111.  544. 

Interest  is  only  allowable  as  provided  by  statute.  Illinois 
Central  R.  R.  Co.  v.  Cobb,  72  111.  148 ;  Chicago  v.  Alcock,  86 
id.  148. 

What  is  meant  by  vexatious  delay,  and  that  defending 
suits  is  not  such  delay,  see  Aldrich  v.  Dunham,  16  111.  403. 

Interest  under  our  statute,  (sec.  2,  act  of  May,  1879,) 
which,  in  this  particular,  is  like  the  former  statutes,  is  not 
chargeable  on  an  open  account,  where  it  has  not  been  liquid- 
ated, and  a  balance  agreed  upon.     Flake  v.  Carson,  33  111.  518. 

A  creditor  is  not  entitled  to  interest  on  a  balance  on  an 
account,  unless  there  has  been  a  promise  to  pay  interest,  or 
an  unreasonable  delay  of  payment.  Myers  v.  Walker,  24 
111.  133. 

We  have  carefully  examined  all  the  cases  on  official  bonds 
decided  by  this  court,  and  we  have  not  been  able  to  find  one 
case  where  such  interest  was  even  claimed.  In  the  case  of 
Gage  et  al.  v.  City  of  Chicago,  95  111.  593,  it  appears  from 
the  reported  case,  that  on  the  16th  of  December,  1873,  there 
was  a  deficit  of  $507,703  on  the  part  of  Gage,  after  he  had 
paid  over  to  his  successor  the  sum  of  $458,077.23.  The 
case  was  decided  several  years  after  1873,  but  the  verdict 
was  for  the  deficit  only,  and  no  interest  was  allowed. 

Messrs.  Wilderman  &  Hamill,  Messrs.  Noetling  &  Hal- 
bert,  and  Mr.  K.  D.  W.  Holder,  for  the  appellees : 

The  law  requiring  periodical  reports  and  examinations  of 
the  accounts  of  officers,  is  directory  merely,  and  for  the 
benefit  of  the  public,  and  not  for  the  benefit  of  the  sureties 
of  the  officer,  and  they  have  no  right  to  rely  upon  Detroit  v. 
Weber,  26  Mich.  284 ;  United  States  v.  Kirkpatrick,  9  Wheat. 
720;  United  States  v.  Vanzandt,  11  id.  184;  United  States  v. 
Nicholl,  12  id.  505;    United  States  v.  Boyd,  15  Peters,  187; 
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Jones  v.  United  States,  18  Wall.  662  ;   Gibbons  v.  United  States, 
8  id.  269;   Osborne  v.  United  States,  19  id.  577. 

The  negligence  of  the  county  board,  if  there  was  any,  in 
failing  to  remove  Sieber,  does  not  absolve  his  sureties  from 
liability  on  the  bond.  Coons  v.  The  People,  76  111.  383; 
Cawley  v.  The  People,  95  id.  249 ;  Ryan  v.  United  States,  19 
Wall.  514;  Angell  &  Ames  on  Corporations,  sec.  321. 

In  this  case  there  was  no  neglect,  or  even  unreasonable 
delay,  on  the  part  of  the  board.  But  even  if  there  was,  it 
could  not  avail  appellants  as  a  defence.  The  county  board 
has  no  such  control  of  public  moneys  as  would  render  its 
negligence,  or  even  its  willful  disobedience  of  the  law,  bind- 
ing upon  the  county,  so  far  as  to  absolve  appellants  from 
their  duty  to  answer  for  the  defaults  of  their  principal, 
whether  they  occur  before  or  after  the  negligence  of  the 
board.  Caivley  v.  The  People,  supra;  Coons  v.  The  People,  76 
111.  338 ;  Sherlock  v.  Village  of  Winnetka,  59  id.  389 ;  Jackson 
v.  Norris,  72  id.  364;  Detroit  v.  Weber,  26  Mich.  284;  Super- 
visors v.  Jones,  19  Wis.  51 ;  Supervisors  v.  Knipfer,  37  id.  496  ; 
Gallery  v.  National  Ex.  Bank,  41  Mich.  169  ;  Brandt  on  Surety 
and  Guaranty,  sees.  474-6 ;  Angell  &  Ames  on  Corp.  sec.  321. 

The  case  of  The  People  v.  Jansen,  7  Johns.  332,  cited  by 
counsel  for  appellants,  is  not  in  point ;  but  even  if  it  were,  it 
has  been  so  often  overruled  and  its  authority  denied,  that 
it  is  scarcely  worth  while  to  allude  to  it.  The  following  cases 
have  expressly  denied  its  authority,  or  announced  principles 
squarely  opposed  to  it :  Cawley  v.  The  People,  supra;  People 
v.  Russell,  4  Wend.  720 ;  Minor  v.  Mechanics  Bank,  1  Pet. 
46  ;  Amherst  Bank  v.  Root,  2  Mete.  (Mass.)  522  ;  United  States 
v.  Vanzandt,  supra.  * 

The  appointment  of  Stookey  as  Sieber's  successor  was 
strictly  according  to  the  law.  Bev.  Stat.  1874,  ch.  36,  sec. 
15;  ch.  46,  sec.  133. 

The  fact  that  the  name  of  one  of  the  first  sureties  on  the 
bond  was  forged,   is  no   defence  by   sureties   signing  after- 
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wards,  counsel  cited  Stoner  v.  Millikin,  86  111.  218;  State  v. 
Pepper,  31  Ind.  76 ;  York  County  Fire  Ins.  Co.  v.  Brooks,  51 
Me.  506 ;   Terry  v.  Hazlewood,  1  Duv.  104 ;  Selser  v.  Brock, 

3  Ohio  St.  302;  Smith  v.  Peona  CVnwfo/,  59  111.  412;  Dair  v. 
Ifaited  States,  16  Wall.  1 ;  McCormick  v.  £«■*/  (7%,  23  Mich. 
457;  Brandt  on  Guaranty  and  Surety,  sees.  336,  356;.  State 
ex  rel.  Baker  v.  Brown,  64  Mo.  169 ;  Statute,  etc.  v.  Potter, 
63  id.  212;  Franklin  Bank  v.  Stevens,  39  id.  533. 

The  reports  of  Sieber  were  properly  admitted  in  evidence 
with  other  proof,  and  the  records  of  the  board  approving  the 
reports  are  proper  evidence,  because  when  presented  and  ap- 
proved it  becomes  conclusive.  Morley  v.  Town  of  Metamora, 
78  111.  394;  Roper  v.  Sangamon  Lodge,  91  id.  518;  Pendleton 
v.  Bank  of  Kentucky,  1  B.  Mon.   181 ;   Townsend  v.  Everett, 

4  Ala.  607;  Frazier  v.  Laughlin,  1  Gilm.  347. 

The  offer  to  prove  the  deceased  witness'  testimony  by  a  bill 
of  exceptions  taken  on  a  former  trial,  was  properly  rejected 
Roth  v.  Smith,  54  111.  431 ;  Mineral  Point  R.  R.  Co.  v.  Keep, 
22  id.  9. 

As  to  various  instances  in  which  interest  is  recoverable  in 
suits  on  official  bonds  or  other  instruments,  counsel  cited 
Frazier  v.  Laughlin,  1  Gilm.  347 ;  Magner  v.  Knowles,  67  111. 
325 ;  Crane  v.  Dygert,  4  Wend.  675 ;  Bedell  v.  Janney,  4 
Gilm.  193;  Chapman  v.  Burt,  77  111.  337;  Dodge  v.  Perkins, 
9  Pick.  368 ;  Tappan  v.  People,  67  111.  339 ;  United  States  v. 
Curtis,  100  U.  S.  119;  People  v.  Cashier,  9  Johns.  71; 
Thompson  v.  Board  of  Trustees,  30  111.  99 ;  United  States  v. 
Prescott,  3  How.  578 ;  Bernard  v.  Bartholomew,  22  Pick.  291 ; 
Greeley  v.  Hopkins,  10  Wend.  96. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  third  plea  interposed  the  defence  that  the  failure 
of  the  county  board  to  remove  Sieber  from  office,  because 
of  his  default  in  making  his  report  to  that  board  at  its 
December  term,   1878,   relieved  the   sureties   from  liability 
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for  breaches  of  the  bond  occurring  subsequent  to  that  time. 
The  circuit  court,  by  sustaining  a  demurrer* to  the  plea, 
adjudged  the  defence  invalid,  and  such  was  also  necessarily 
the  ruling  of  the  Appellate  Court  in  affirming  the  judgment 
of  the  circuit  court.  The  correctness  of  this  is  contested  by 
appellants  in  argument. 

It  has  long  been  held  by  the  Supreme  Court  of  the  United 
States  that  statutory  directions  to  public  officers  are  given 
for  the  security  and  convenience  of  the  government,  and  to 
regulate  the  conduct  of  its  officers,  but  that,  being  directory, 
they  form  no  part  of  the  contract  with  the  surety,  and  hence 
sureties  on  bonds  for  the  collection  of  revenue  can  not  plead 
the  negligence  or  failure  of  public  officers  to  require  their 
principal  to  render  an  account,  or  to  remove  him  for  neglect, 
as  required  of  such  officers  by  law,  as  a  defence  to  their 
liability  upon  a  subsequent  breach  of  his  bond.  United  States 
v.  Kirkpatrick,  9  Wheat.  720 ;  United  States  v.  Vanzandt,  11 
id.  184;  United  States  v.  Boyd  et  al.  15  Pet.  187;  Jones  et  al. 
v.  United  States,  18  Wall.  662;  Ryan  v.  United  States,  19  id. 
514. 

The  power  to  remove  a  treasurer,  under  our  statute,  is  not, 
as  counsel  contend,  a  judicial  power, — it  is  a  ministerial  or 
executive  power.     Donahue  v.  County  of  Will,  100  111.  94. 

The  People  v.  Jansen,  7  Johns.  332,  cited  in  support  of 
this  plea,  is  not  in  harmony  with  the  rulings  of  the  Supreme 
Court  of  the  United  States,  above  referred  to,  nor  with  those 
of  this  court,  and  it  was  subsequently  overruled  by  the  court 
in  which  the  case  was  decided,  so  far  as  affects  the  present 
question.      The  People  v.  Russell,  4  Wend.  570. 

This  court  has  held,  upon  like  principle,  with  the  ruling 
of  the  Supreme  Court  of  the  United  States,  supra,  that  the 
default  of  the  treasurer  is  not  excused  by  the  negligence  of 
the  county  board,  and  it  can  not  be  interposed  as  a  defence 
by  the  surety.  (Coons  v.  The  People,  76  111.  391,  and  Cawley 
v.  People,  95  id.  249.)      The   statute   has  provided  a  mode 


1882.]  Stern  et  at.  v.  The  People,  use,  etc.  551 

Opinion  of  the  Court. 

whereby  sureties  upon  official  bonds  may  be  released  from 
further  liability,  (Rev.  Stat.  1874,  p.  729,  sec.  10,)  and  if 
appellants  truly  desired,  at  the  time  claimed,  to  be  released 
from  further  liability  on  Sieber's  bond,  they  should  have  pur- 
sued that  mode.  It  was  within  their  power  thus  either  to 
have  compelled  the  execution  of  a  new  bond,  with  other  sure- 
ties, or  a  vacation  of  the  office,  then,  and  to  have  effectually 
relieved  themselves  from  further  liability.  And  this  is  the 
only  mode  of  which  we  are  aware  by  which  they  could  have 
released  themselves  from  further  liability. 

The  defence  is  clearly  without  merit,  and  the  demurrer  to 
the  plea  was  properly  sustained. 

The  sixth  plea,  as  amended,  avers  that  it  was  the  duty  of 
the  county  board  to,  at  least  every  six  months,  examine  the 
books  of  account  of  the  county  treasurer,  and  count  the  funds 
and  make  settlement  with  such  treasurer;  that  the  county 
board  did,  on  the  10th  day  of  February,  1879,  examine  the 
books  of  account  of  the  said  George  W.  Sieber,  then  county 
treasurer,  and  the  said  Sieber,  on  said  day,  neglected  and 
refused  to  render  an  account  to  said  county  board,  and  refused 
to  answer  questions  propounded  to  him  by  said  board ;  that 
it  became  then  and  there  the  duty  of  said  county  board  to 
remove  said  Sieber  from  office,  and  to  appoint  some  suitable 
person  to  perform  the  duties  of  the  said  office  until  his  suc- 
cessor was  elected  or  appointed  and  qualified ;  that  in  pur- 
suance of  said  duty  the  said  board  appointed  one  Madison 
T.  Stookey  as  a  suitable  person  to  perform  the  duties  of 
said  office,  and  that  there  has  been  no  successor  elected  or 
appointed  to  said  George  W.  Sieber,  and  that  the  said  George 
W.  Sieber  has  never  refused  to  pay  over  to  his  successor, 
etc.  A  demurrer  to  the  replication  having  been  carried  back 
and  sustained  to  this  plea,  we  are  asked  to  pass  upon  its  suf- 
ficiency. 

Since  the  manifest  purpose  and  effect  of  the  plea  is  only 
to  question  the  right  of  Stookey  to  act  as  successor  in  office 
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to  Sieber,  and  to  demand  and  receive  from  Sieber  the  moneys, 
etc.,  in  his  hands,  it  is  plain  that  it  is  argumentative,  and 
obnoxious  to  a  special  demurrer.  But  it  is  equally  clear 
that  the  facts  alleged  constitute  no  substantial  ground  of 
defence,  and  so  the  plea  is  also  obnoxious  to  a  general 
demurrer. 

It  is  provided  by  sec.  15,  ch.  36,  Rev.  Stat.  1874,  p.  324: 
"If  any  county  treasurer  shall  neglect  or  refuse  to  render  an 
account  or  make  settlement  at  any  time  when  required  by 
law,  or  by  the  county  board,  or  refuse  to  answer  any  question 
propounded  to  him  by  the  county  board,  or  is  a  defaulter, 
and  in  arrears  with  the  county,  or  is  guilty  of  any  other  mis- 
conduct in  his  office,  the  county  board  may  remove  him  from 
office,  and  may  appoint  some  suitable  person  to  perform  the 
duties  of  treasurer  until  his  successor  is  elected  or  appointed 
and  qualified.  The  person  so  appointed  shall  give  bond  and 
security  as  required  by  law  of  the  county  treasurer."  The 
phraseology  is  somewhat  obscure  as  to  whether  it  is  intended 
the  person  thus  to  be  appointed  shall  perform  the  duties  of 
treasurer  until  his  own  successor  shall  be  elected  or  appointed 
and  qualified,  or  until  a  successor  to  the  removed  treasurer 
shall  be  elected  or  appointed  and  qualified.  Appellants, 
assuming  the  last  to  be  the  correct  construction,  contend 
that  Stookey  was  only  acting  until  the  appointment  of  a  suc- 
cessor to  Sieber,  and  that  Sieber  was  bound  to  pay  over  to 
none  but  a  successor.  That  the  former  is  the  correct  view 
we  entertain  no  doubt.  The  person  appointed  "shall  per- 
form the  duties  of  treasurer, " — not  certain  designated  duties, 
but  in  general  and  unrestricted  terms,  "the  duties, "  i.  e.  all 
the  duties,  "of  treasurer," — and  this  includes  necessarily  the 
demanding  and  receiving  from  his  predecessor  in  office  the 
money,  etc.,  in  his  hands.  And  in  requiring  that  he  shall 
give  bond  -and  security,  as  required  by  law  of  the  county 
treasurer,  he  is  required  to  give  bond,  with  sufficient  security, 
that  he  shall  perform  all  the  duties  which  are  or  may  be 
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required  by  law  to  be  performed  by  him  as  treasurer,  etc., 
and  that  when  he  shall  be  succeeded  in  office  he  shall  sur- 
render and  deliver  over  to  his  successor  in  office  all  books, 
papers,  money,  etc.,  belonging  to  said  county.  (See  sec.  2, 
ch.  36,  Kev.  Stat.  1874,  supra.)  Where  the  vacancy  caused 
by  the  removal  exceeds  one  year,  an  election  must  be  called 
to  fill  the  vacancy,  and  in  such  case  the  person  appointed 
will  hold  only  until  his  successor  shall,  be  elected  and  quali- 
fied, etc.  (Sec.  133,  ch.  46,  Eev.  Stat.  1874,  p.  468.)  But 
however  brief  the  term  which  the  person  appointed  shall  fill, 
he  is,  until  his  successor  is  elected  or  appointed  and  qualified, 
treasurer  of  the  county,  and  consequently  successor  in  office 
to  the  treasurer  removed,  and  whose  place  he  fills. 

The  ruling  sustaining  the  demurrer  to  the  seventh  plea 
presents  the  question  whether  the  fact  that  one  of  the  names 
of  the  sureties  was  forged  releases  the  sureties  subsequently 
signing,  who  did  not  then  know  that  the  name  was  forged. 

In  Seely  v.  People,  use,  etc.,  27  111.  173,  this  court  held 
where  a  party  executes  a  bond  as  surety  with  another  whose 
name  has  been  forged,  he  will  not  be  liable.  But  in  Sterner  v. 
Millikin,  85  111.  218,  this  case  was  overruled,  and  it  was  held 
where  one  of  two  innocent  parties,  as,  the  payee  or  surety 
upon  a  promissory  note,  must  be  a  loser  by  the  deceit  or 
fraud  of  another,  the  loss  must  fall  on  him  who  employs  and 
puts  trust  and  confidence  in  the  deceiver,  and  not  on  the 
other.  Counsel  for  appellants,  however,  insist  this  case  only 
modifies  Seely  v.  People,  use,  etc.,  in  favor  of  commercial 
paper,  leaving  it  in  full  force  and  effect  in  all  other  cases, 
and  they  cite  The  People  v.  Organ,  27  111.  29,  as  making  such 
a  distinction.  But  that  case,  in  this  precise  respect,  is  over- 
ruled by  City  of  Chicago  v.  Gage  et  al.  95  111.  593,  and  it  was 
there  held,  in  a  suit  upon  the  bond  of  the  treasurer  of  the 
city  of  Chicago,  that  the  apparent  authority  of  the  principal 
in  an  obligation  which  has  been  executed  in  blank  by  others 
as  sureties,  to  fill  in  the  blanks  in  an  appropriate  manner, 
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may  be  implied  from  the  facts  and  circumstances  attending 
the  transaction,  and  may  be  shown  by  parol,  and  that  this 
rule  applies  to  instruments  under  seal  as  well  as  to  those 
which  are  not  under  seal. 

Where  a  person  signed  an  official  bond  as  surety,  and  it 
was  agreed  between  him  and  the  principal  in  the  bond,  that 
it  should  not  be  delivered  to  the  obligee  until  another  person, 
who  was  named  as  a  surety,  should  sign  the  bond,  but  it  was 
delivered  without  obtaining  his  signature,  we  have  held,  in 
the  absence  of  notice,  the  obligee  has  the  right  to  presume 
that  the  surety  had  conferred  full  general  authority  to  deliver 
the  bond, — that  such  agent  may  bind  his  principal  to  the 
extent  of  his  apparent  authority.  Smith  v.  Peoria  County, 
59  111.  412;  Comstock  et  al.  v.  Gage,  for  use,  etc.  91  id.  328; 
City  of  Chicago  v.  Gage  et  al.  supra. 

The  principle  is  conclusive  on  the  facts  here.  The  subse- 
quent sureties  relied  upon  Sieber,  and  made  him,  ostensibly, 
their  agent  to  deliver  the  bond.  If  Sterns'  name  was  forged, 
it  was  Sieber,  and  not  the  obligees  of  the  bond,  nor  the  county 
board,  who  betrayed  and  deceived  them,  and  delivered  the 
bond  in  violation  of  the  condition,  express  or  implied,  upon 
which  they  signed  and  placed  it  in  his  possession, — and  so 
the  consequences  of  the  forgery  must  fall  upon  them,  and 
not  upon  the  People.     State  ex  rel.  v.  Baker,  64  Mo.  167. 

In  The  People  v.  Coons  et  al.,  an  original  suit  upon  a  treas- 
urer's bond,  (at  January  term,  1875,)  plea,  to  like  purport 
as  that  before  us,  was  interposed  by  certain  of  the  sureties, 
that  the  name  of  a  prior  surety  was  forged,  and  we  sus- 
tained a  demurrer  to  the  plea,  upon  the  grounds  hereinbefore 
stated,  but  no  opinion  was  filed  giving  the  reasons  of  the 
ruling ;  and  we  have  ruled  to  like  effect  in  other  unreported 
original  suits  upon  treasurers'  bonds. 

The  question  raised  in  argument  in  regard  to  the  sufficiency 
of  the  fourth  plea,  is  answered  by  what  we  have  said  in  regard 
to  the  sixth  amended  plea. 


1882.]     Stern  et  al.  v.  The  People,  use,  etc.       555 

Opinion  of  the  Court. 

It  is  objected  that  on  the  trial  before  the  jury  a  paper  was 
introduced  as  Sieber's  September,  1878,  report,  and,  over 
appellants'  objections,  read  in  evidence  to  the  jury.  There 
was  no  error  in  this.  The  proof  shows  that  it  was  in  Sieber's 
handwriting,  and  presented  by  him  to  the  county  board  as 
his  report.  The  reports  of  Sieber  were  competent  evidence 
against  his  sureties,  as  were  also  the  records  of  the  county 
board  approving  them.  Morley  v.  Town  of  Metamora,  78  111. 
391 ;  Caivley  v.  The  People,  supra;  Smith  v.  Peoria  County, 
supra. 

Nor  do  we  think  there  was  any  error  in  permitting  the 
record  showing  the  removal  of  Sieber,  to  be  read  in  evidence. 
The  county  board  had  power  to  remove  him,  (Donahue  v. 
County  of  Will  et  al.  supra,)  and  the  record  of  removal  was 
the  best  evidence  of  that  fact,  (McHaney  v.  County  of  Marion, 
77  111.  488,)  and  it  was  material  to  the  issue  that  proof  of 
the  removal  be  made. 

It  is  also  objected  that  the  court  erred  in  refusing  to  allow \ 
the  bill  of  exceptions  giving  the  testimony  of  a  deceased  witr  | 
ness  to  be  read  in  evidence.  The  objection  is  not  tenable.- 
Witnesses  should  have  been  called  to  prove,  from  their  recol- 
lection, what  was  the  testimony  of  the  deceased  witness,  j 
Roth  v.  Smith,  54  111.  431 ;  Mineral  Point  R.  R.  Co.  v.  Keep', 
22  id.  9. 

We  perceive  no  error  m  the  refusal  of  the  court  to  give 
appellants'  instructions,  as  asked.  From  the  record  it  would 
seem  there  is  not  only  no  evidence  upon  which  to  predicate 
these  instructions,  but  evidence  directly  to  the  contrary  of 
what  they  assume,  and  their  refusal  might,  therefore,  be 
predicated  upon  this  ground.  But  they  proceed  upon  the 
hypothesis  that  an  arrangement  between  Sieber  and  the 
National  Bank  of  Belleville,  whereby  Sieber  should  deposit 
revenue  with  the  bank,  and  the  bank  should  be  allowed  to 
place  county  orders  to  its  own  credit,  as  against  Sieber's 
deposit  account,  would,  as  between  the  People  and  the  sure- 
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ties  of  Sieber,  be  a  payment  of  all  orders  in  the  possession 
of  the  bank  at  the  time  of  Sieber's  default,  notwithstanding 
nothing  was,  in  fact,  paid  by  Sieber  upon  such  orders. 
Although  such  a  transaction  would  be  liable  to  objection,  we 
fail  to  perceive  any  principle  upon  which  it  could  be  held  the 
orders  were  paid  and  entitled  to  be  canceled.  As  between 
Sieber  and  the  bank,  he  would  be  entitled  to  have  the  orders 
delivered  up  to  him,  to  the  extent  that  the  money  deposited 
by  him  had  been  treated  as  paying  for  them,  but  no  further ; 
and  his  sureties  occupy  no  more  favored  position.  The 
transaction  might,  possibly,  be  entirely  repudiated  by  the 
People,  and  Sieber  held  to  account  for  all  money  deposited 
by  him,  without  regard  to  claimed  credits  of  county  orders 
purchased;  but  this  can  give  Sieber's  sureties  no  right  to 
say  that  a  mere  contract  to  set  oil  county  orders  against  a 
deposit  account  shall  be  held  as  a  payment  of  the  orders, 
when  no  set-off  has  been  actually  made,  and  there  is  no 
fund  against  which  it  can  be  made. 

The  only  remaining  question  deemed  necessary  to  be 
noticed,  is,  was  interest,  at  six  per  cent  per  annum,  properly 
allowed  upon  the  amount  of  defalcation.  We  think  it  was. 
By  our  statute  in  relation  to  interest,  (Kev.  Stat.  1874,  chap. 
74,  sec.  2,  page  614,)  it  is  provided:  "Creditors  shall  be 
allowed  to  receive  at  the  rate  of  six  per  centum  per  annum, 
*  *  *  on  money  due  on  the  settlement  of  account,  from 
the  day  of  liquidating  accounts  between  the  parties  and 
ascertaining  the  balance,  on  money  received  to  the  use  of 
another,  and  retained  without  the  owner's  knowledge."  It 
would  seem,  on  the  record  before  us,  there  is  ground  to  justify 
the  allowance  of  interest  under  both  of  these  clauses.  The 
accounts  rendered  by  Sieber  to  the  county  board,  and  their 
approval  by  that  board,  liquidated  and  settled  the  accounts 
up  to  their  respective  dates,  and  ascertained  the  balance  then 
due.  Appellants,  themselves,  gave  evidence  of  an  account 
stated   by   Sieber's    attorneys  in  fact,   on   March  4,   1879, 
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acknowledging  a  balance  due  of  $26,592.01,  and  interest 
upon  this  amount  will  produce  an  amount  which,  added  to 
the  principal,  will  equal  the  judgment.  There  was,  too,  a 
report  by  Sieber  himself,  on  the  1st  of  December,  prior, 
admitting  a  balance  due  from  him  of  $30,354.68,  which  is 
more  than  the  amount  for  which  the  judgment  was  rendered. 
The  reduction  was  in  the  interest  of  the  appellants,  and,  of 
course,  was  not  objected  to.  But  the  fact  of  the  balance  on 
the  settlement  of  account  is  beyond  controversy,  and  interest 
was  properly  computed  thereon.  Ditch,  Admr.  v.  Vollhardt, 
82  111.  134. 

The  case  made  by  the  record  is  clear  that  Sieber  retained 
this  money  to  his  own  use,  and  that  the  act  of  retention  was, 
at  the  time,  unknown  to  the  county  board,  and  so  it  is  within 
the  letter  and  the  spirit  of  the  statute.  And  upon  this 
principle  we  have  held,  where  an  attorney  collects  money  for 
another  and  converts  it  to  his  own  use,  or  fails  to  pay  it  over 
to  the  person  entitled,  on  demand,  he  is  chargeable  with 
interest.  Bedell  v.  Janney,  4  Gilm.  193;  Chapman  v.  Burt, 
77  111.  337.  And  where  a  constable  collects  money  on  exe- 
cution, and  refuses  to  pay  it  over  on  demand,  he  is  charge- 
able with  interest  in  a  suit  on  his  official  bond.  So,  also, 
upon  like  principle,  it  has  been  held  by  the  Supreme  Court  of 
the  United  States,  that  in  an  action  against  the  sureties  upon 
the  bond  of  a  pay-master  in  the  army,  interest  was  recover- 
able, and  as  in  that  case  no  demand  was  made  previous  to 
bringing  suit,  it  was  held  the  interest  should  be  computed 
from  the  date  of  the  service  of  the  writ. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Subsequently,  upon  an  application  for  a  rehearing,  the  fol- 
lowing additional  opinion  was  filed : 

Per  Curiam  :  A  petition  for  rehearing  is  presented  in  this 
case,  in  which  it  is  insisted  we  have  failed  to  give  sufficient 
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consideration  to  three  points  made  in  appellants'  brief, 
namely :  First,  that  the  court  below  erred  in  admitting  in 
evidence  that  portion  of  the  order  of  removal  of  Sieber 
reciting  that  the  county  commissioners  found  him  to  be  a 
defaulter,  etc ;  second,  that  the  court  below  erred  in  exclud- 
ing evidence  of  the  state  of  accounts  between  Sieber  and  the 
First  National  Bank  of  Belleville,  on  the  1st  day  of  Decem- 
ber, 1875,  and  on  the  1st  day  of  December,  1876 ;  and  third, 
that  the  court  below  erred  in  refusing  the  first  and  second 
instructions  asked  by  appellants.  We  have  given  a  patient 
and  careful  consideration  to  the  questions  thus  presented, 
and  are  of  opinion  they  were  properly  decided  by  the  court 
below. 

Under  the  issues,  it  was  incumbent  on  appellees  to  prove 
that  Sieber  was  legally  removed  from  office,  and  his  successor 
appointed.  The  commissioners  could  remove  for  no  other 
causes  than  thoseN  recited  in  the  statute.  A  removal  for  any 
other  cause  would  not  create  a  vacancy,  (Clark  v.  The  People, 
15  111.  217,)  and  the  record  of  the  board  afforded  the  best 
evidence  of  his  removal,  and  the  cause  thereof.  (McHaney  v. 
County  of  Marion,  77  111.  488.)  Besides  this,  it  was  impos- 
sible that  this  finding  that  Sieber  was  a  defaulter  could  in 
any  way  have  prejudiced  the  sureties,  (even  if  the  fact  were 
conceded,  which  is  not,  that  they  are  not  bound  by  the 
recitals  of  this  record,)  for  other  evidence  abundantly  estab- 
lished the  fact  that  he  was  a  defaulter. 

The  state  of  accounts  between  the  bank  and  Sieber  in 
1875  and  1876,  before  the  bond  in  suit  was  executed,  and 
before  the  term  of  office  for  which  it  was  executed  com- 
menced, could  not  have  any  bearing  on  the  issues  being  tried. 
The  September  report  of  Sieber  was  conclusive  on  the  ques- 
tion of  a  former  defalcation,  and  counsel  disclaimed  that 
the  purpose  was  to  prove  any  special  arrangement  between 
Sieber  and  the  bank.  We  still  think,  as  said  in  the  former 
opinion,  that  the  evidence  expressly  shows  that  the  bank  had 
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no  arrangement  by  which  it  bought  up  county  orders  for 
Sieber.  Ancial,  the  cashier  of  the  bank,  testified,  and  no  one 
contradicted  him:  "Had  no  agreement  with  him"  (Sieber) 
"in  his  official  capacity,  to  pay  county  orders  for  him."  This 
witness  also  said,  that  as  long  as  he  remained  in  the  bank 
it  cashed  county  orders  right  along, — that  even  on  the  day 
Sieber  left,  it  paid  them  right  straight  along.  "We  did  it," 
said  he,  "for  the  accommodation  of  our  customers,  and  for 
our  benefit.  It  brings  us  customers  sometimes.  Took  those 
orders  like  other  good  paper. " 

Nor  can  we  agree  with  counsel  that  the  fact  that  the  bank, 
sometimes,  in  settling  with  Sieber,  charged  Sieber  with  the 
county  orders  and  took  credit  for  a  like  amount  of  deposits, 
is  evidence  that  the  bank  bought  the  county  orders  as  Sieber's 
agent.  It  is  evidence  that  the  bank  treated  the  county  orders 
as  entitled  to  be  paid  out  of  the  fund  credited  to  Sieber,  and 
nothing  more.  Had  the  bank,  in  its  settlement  with  Sieber, 
offset  his  paper  against  his  deposit,  surely  this  could  not  be 
held  to  be  evidence  that  it  had  bought  the  paper  as  his 
agent, — it  could  only  be  evidence  that  it  claimed  to  be  the 
lawful  holder  of  paper  of  his  which  it  was  entitled  to  set  off 
against  his  account ;  and  this  is  precisely,  as  we  think,  the 
only  presumption  that  could  arise  in  the  transaction  here 
supposed,  and  so  the  instructions  were  properly  refused.  In 
preparing  the  original  opinion,  we  supposed  the  views  here 
expressed  were  obvious,  therefore  needed  no  special  notice. 

The  prayer  of  the  petition  is  denied. 

Rehearing  denied. 
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Wiggins  Ferry  Company 

v. 
City  of  East  St.  Louis. 

Filed  at  Mt.  Vernon  March  29,  1882— Rehearing  denied  May  Term,  1882. 

1.  License— power  of  the  legislature — license  fee  as  distinguished  from 
a  tax — application  of  the  rule  of  uniformity.  The  constitution  of  1870  has 
in  nowise  limited  the  power  of  the  legislature  to  impose,  or  to  authorize  the 
imposition  of,  the  duty  upon  natural  persons  or  corporations  to  procure  a 
license  to  pursue  any  calling.  In  this  respect  the  power  of  the  legislature  is 
the  same  as  it  has  ever  been  since  the  organization  of  the  State  government, 
to  require  persons  engaged  in  various  avocations  to  procure  a  license  for  the 
purpose,  and  thus  to  regulate  the  exercise  of  the  vocation. 

2.  A  license  fee,  when  applied  to  any  proper  subject,  is  not  a  "tax,"  in 
the  sense  of  that  clause  of  the  constitution  prescribing  the  rule  of  uniformity 
in  levying  taxes. 

3.  Febry  license— the  rule  applied  thereto.  So,  it  is  competent  for 
the  legislature  to  authorize  a  municipal  corporation  to  demand  a  license  fee 
from  the  keeper  of  a  ferry,  for  the  privilege  of  carrying  on  the  business  of 
ferrying  within  its  jurisdiction. 

4.  Same — as  applied  to  the  Wiggins  Ferry  Company  in  the  exercise  of 
its  franchise  upon  the  Mississippi  river.  The  city  of  East  St.  Louis,  under 
a  general  authorization  in  its  charter  "to  license,  tax  and  regulate  ferries," 
imposed  a  license  fee,  by  ordinance,  upon  the  keepers  of  ferries,  for  each 
boat  ferrying  between  that  city  and  the  opposite  bank  of  the  Mississippi  river. 
The  Wiggins  Ferry  Company,  which  was  organized  for  the  purpose  of  run- 
ning a  ferry  between  the  city  of  East  St.  Louis  and  the  opposite  bank  of  the 
Mississippi  river,  resisted  the  collection  of  this  license  fee.  The  original 
grant  of  the  ferry  privilege  was  to  Samuel  Wiggins,  in  1819,  it  being  provided 
in  the  grant  that  the  ferry  thereby  established  should  be  subject  to  the  same 
taxes  as  should  be  imposed  on  other  ferries  in  the  State,  and  "under  the 
same  regulations  and  forfeitures."  In  1853  the  present  corporation — the 
Wiggins  Ferry  Company — was  organized  under  an  act  of  the  General  Assem- 
bly, which  provided  that  the  new  company  might  purchase,  hold,  use  and 
enjoy  the  ferry  franchise  theretcfore  granted  to  Samuel  Wiggins.  In  ques- 
tioning the  power  to  impose  the  license  fee  by  the  city,  the  ferry  company 
contended  that  as  it  was  using  the  franchise  as  originally  granted  to  Wiggins, 
no  higher  taxes  could  be  imposed  upon  it  than  any  other  ferry  in  the  State 
was  liable  to  pay,  therefore  the  city  could  not  properly  demand  this  special 
license  fee.  But  it  was  held,  keeping  in  view  the  distinction  between  a  license 
fee  and  a  tax,  the  constitutional  rule  of  uniformity  in  the  levy  of  taxes  had 
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no  application,  and  nothing  contained  in  either  the  original  grant  of  the  ferry 
franchise,  or  in  the  charter  of  1853,  could  be  construed  as  an  exemption  from 
the  exercise  of  the  power  to  impose  the  license  fee. 

5.  Moreover,  this  ferry  company  had  for  years  paid  a  license  fee  to  the 
county  in  which  it  was  exercising  its  franchise,  under  the  general  law  on  that 
subject,  thereby,  by  its  own  construction  of  its  charter,  conceding  the  power 
to  require  the  fee,  and  the  company  should  be  held  to  that  construction,  as 
authorizing  the  legislature  to  so  understand  it,  in  granting  the  power  to  the  city. 

6.  Besides,  in  these  relations,  corporations  stand  upon  precisely  the  same 
footing  with  natural  persons,  and  the  legislature  may  not  grant  to  either 
special  exemptions  from  the  ordinary  and  usual  burdens  of  government. 

7.  Same—  the  Mississippi  river  being  a  navigable  stream,  as  to  the 
relative  powers  of  the  State  and  Federal  governments  in  relation  thereto. 
As  affecting  the  power  of  the  State  to  authorize  a  municipal  corporation  to 
impose  this  license  fee  in  respect  to  a  ferry  upon  the  Mississippi  river,  it 
was  said  that  river  is  a  navigable  stream,  and  therefore  is  under  the  control 
of  the  Congress;  that  Congress  has  the  power  to  regulate  inter- State  com- 
merce, and  has  regulated  it  by  requiring  every  ferry  boat  propelled  by  steam 
to  be  inspected,  according  to  an  act  of  Congress,  and  such  regulations  as 
Congress  may  prescribe  must  be  complied  with  before  a  certificate  will  be 
granted.  But  it  was  held,  these  inspection  laws  were  in  no  sense  to  be 
regarded  as  a  regulation  of  commerce,  but  were  purely  a  police  regulation 
for  the  safety  of  persons.  The  exercise  of  such  a  police  power  by  the  Fed- 
eral government  in  no  way  impaired  the  authority  of  the  State  to  exercise  its 
police  power  in  the  granting  of  ferry  licenses.  This  power  in  the  State  is 
one  of  the  reserved  powers,  never  delegated  to  the  general  government. 

8.  Nor  is  the  license  fee  a  tonnage  tax,  or  its  imposition  an  attempt  to 
regulate  commerce  by  the  State.  A  tonnage  tax  does  not  apply  to  ferry 
boats,  but  to  a  wholly  different  class  of  vessels.  The  imposition  of  a  license 
fee  is  a  police  regulation,  and  not  a  regulation  of  commerce,  in  any  such 
sense  as  that  in  which  the  term  is  used  in  relation  to  the  power  of  Congress 
to  regulate  commerce  between  the  States. 

Appeal  from  the  City  Court  of  East  St.  Louis ;  the  Hon. 
Charles  T.  Ware,  Judge,  presiding. 

Mr.  H.  P.  Buxton,  for  the  appellant : 

The  power  of  appellee  to  make  this  exaction  is  claimed 
under  the  grant  in  its  charter  "to  regulate,  tax  and  license 
ferry  boats."     Private  Laws  of  1869,  vol.  1,  p.  893. 

1.  It  can  not  be  maintained  under  the  power  to  "tax." 
The  power  to  tax  toll  bridges,  ferries,  etc.,  as  such,  must  be 
36—102  III. 
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exercised,  if  at  all,  by  general  law,  uniform  as  to  the  class 
upon  which  it  operates.  Const.  1870,  art.  9,  sec.  1;  Trans- 
portation Co.  v.  Wheeling,  99  U.  S.  273 ;  Walker  v.  Spring- 
field, 94  111.  374. 

The  fourth  section  of  the  act  of  1819,  recited  in  the  pre- 
amble to  appellant's  charter,  provides  that  the  ferry  shall  be 
subject  to  the  same  taxes  as  then  were  or  thereafter  might 
be  imposed  on  other  ferries,  and  subject  to  the  same  regula- 
tions and  forfeitures.  This  limits  the  power  to  .tax  this  ferry 
different  from  other  ferries. 

2.  It  can  not  be  maintained  under  the  power  to  "regu- 
late." It  is  no  regulation  to  simply  demand  the  payment  of 
money.  New.  York  v.  Railroad  Co.  34  Barb.  41;  Mayor  v. 
Railroad  Co.  32  N.  Y.  261. 

3.  It  can  not  be  maintained  under  the  power  to  "license." 
Appellant  needs  no  license  to  do  an  act,  the  power  to  do  which 
has  already  been  perpetually  granted  by  its  charter. 

4.  This  ferry,  being  over  a  navigable  river,  is  under  the 
control  of  Congress,  whenever  it  legislates  on  the  subject. 
That  the  power  to  regulate  includes  the  regulation  of  naviga- 
tion, see  Cooley  v.  Board  of  Wardens,  12  How.  315;  Rail- 
road Co.  v.  Hasen,  95  U.  S.  469. 

Congress  for  the  first  time  legislated  on  this  subject  in  1871. 
Eev.  Stat,  of  United  States,  p.  863,  sees.  4426,  4399,  4400. 

5.  It  is  a  tonnage  tax,  and  as  such  violates  the  Federal 
constitution.  See  Steamship  v.  Port  Wardens,  6  Wall.  31 ; 
Transportation  Co.  v.  Wheeling,  99  U.  S.  283;  Sinnot  v.  Mo- 
bile, 22  How.  227;  Henderson  v.  New  York,  92  U.  S.  259. 

Mr.  J.  M.  Freels,  and  Mr.  B.  H.  Canby,  for  the  appellee : 
The  constitution  of  1870  is  substantially  the  same  as  that 

of  1848,  in  regard  to  taxing  ferries,  etc.     Under  neither  is 

the  power  to  license  prohibited.     A  license  fee  is  not  a  tax. 

Walker  v.  Springfield,  94  111.  373 ;  People  v.  Thurber,   13  id. 

554;  City  of  East  St.  Louis  v.  Wehrung,  46  id.  393. 
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Alienation  of  the  taxing  power  must  be  explicit.  It  is 
never  presumed.  Burr  on  Taxation,  sec.  68 ;  Mobile  v.  Stein, 
54  Ala.  23 ;  Probasco  v.  Moundsville,  11  W.  Va.  501 ;  Hart 
v.  Plum,  11  Cal.  118. 

The  power  to  tax,  license  and  regulate,  authorizes  a  city  to 
adopt  any  reasonable  ordinance  for  the  purpose,  either  to  tax, 
to  license,  or  regulate.  Wiggins  v.  City  of  Chicago,  68  111. 
377;  Chicago  Packing  Co.  v.  Chicago,  88  id.  221;  1  Dillon 
on  Mun.  Corp.  sec.  79. 

If  appellant  were  required  by  the  general  law  to  take  out  a 
county  license,  which  it  is  not,  it  would  not  exempt  it  from 
taking  out  the  city  license  required.  Ex  parte  Siebenhauer, 
11  Neb.  372 ;  Ex  parte  Robinson,  12  Nev.  269 ;  Ex  parte 
Cohn,  13  id.  426. 

Ferries  are  the  creatures  of  local  legislation,  and  are  sub- 
ject to  the  laws  of  taxation  and  the  police  powers  and  regu- 
lations of  the  States  by  which  they  are  created,  and  do  not 
fall  within  the  constitutional  provision  giving  Congress  the 
power  to  regulate  commerce,  etc.  Gibbons  v.  Ogden,  9 
Wheat.  1;  Conway  et  at.  v.  Taylor's  Exr.  1  Blackf.  603; 
Fanning  v.  Gregoire,  9  How.  534;  Osborne  v.  Mobile,  16 
Wall.  479. 

Whatever  exists  within  the  limits  of  a  State  in  the  form  of 
property,  with  some  exceptions,  is  subject  to  its  laws.  These 
are  subjects  of  State  regulations  and  State  taxation,  and 
there  is  no  Federal  power  under  the  constitution  which  can 
impair  this  exercise  of  State  sovereignty.  Nathan  v.  Lou- 
isiana, 8  How.  80 ;  Woodruff  v.  Parkham,  8  Wall.  123 ;  Hin- 
son  v.  Tott,  8  id.  148;  State  v.  Bell,  Phill.  (N.  C.)  L.  84. 

Mr.  M.  Millard,  also  for  the  appellee : 

It  is  claimed  that  appellant's  charter  is  a  perpetual  license, 
and  contains  an  express  exemption  from  this  form  of  taxa- 
tion. A  sufficient  answer  is,  that  the  legislature  had  no 
power  to  exempt  the  company  from  any  kind  of  tax.     Jack- 
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sonville  v.  McConnell,  12  111.  138 ;  O'Kane  v.  Triel  et  al.  25 
id.  557;  Hunsacker  et  al.  v.  Wright  et  al.  30  id.  146;  People 
v.  Barger,  62  id.  452. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  General  Assembly,  on  the  11th  day  of  February,  1853, 
adopted  an  act  incorporating  the  Wiggins  Ferry-Company,  at 
East  St.  Louis.  The  charter  conferred  various  powers,  and 
declared  the  corporation  perpetual.  The  act  authorized  the 
company  to  exercise  all  of  the  powers  previously  conferred  on 
Samuel  Wiggins,  with  others.  A  number  of  persons  were 
named  as  incorporators,  the  charter  was  adopted,  and  the 
grant  accepted,  and  the  company  organized  and  has  ever 
since  exercised  its  franchises  by  maintaining  and  operating 
ferry  boats,  as  authorized  by  the  charter. 

The  54th  section  of  article  3  of  the  charter  of  East 
St.  Louis,  approved  the  16th  of  February,  1865,  (vol.  1, 
Special  Laws,  p.  350,)  gives  the  city  power  "to  license,  tax 
and  regulate  ferries, "  and  under  this  provision  the  city,  on 
the  1st  of  June,  1868,  adopted  an  ordinance,  as  follows: 

"Section  16.  Keepers  of  ferries  shall  pay  $50  license  for 
each  boat  ferrying  between  this  city  and  the  opposite  bank  of 
the  river,  for  one  year,  or  $25  for  each  boat  for  six  months." 

The  company  procured  a  license,  and  paid  therefor  from 
that  time  until  the  1st  of  May,  1875,  after  which  elate  it 
failed  to  procure  a  license,  but  continued  to  operate  its  ferry 
boats  as  before.  On  the  6th  of  August,  1874,  the  city 
passed  an  ordinance  fixing  ferry  licenses  at  $150  per  annum 
on  each  boat.  In  November,  1877,  it  passed  an  ordinance 
providing  that  the  city  should  not,  for  any  purpose,  require 
a  license  of  or  collect  any  fee  for  any  business,  and  repealed 
all  ordinances  requiring  licenses. 

On  the  7th  day  of  October,  1878,  the  city  adopted  an 
ordinance  similar  to  the  ordinance  of  the  1st  of  June,  1868, 
except  it  fixed  the  license  fee  at  $100  for  each  boat,  per 


1882.]  Wiggins  Ferry  Co.  v.  East  St.  Louis.  565 

Opinion  of  the  Court. 

annum.  The  company  employed  eight  boats  in  ferrying 
persons  and  property,  under  their  charter,  from  the  1st  of 
May,  1875,  until  this  suit  was  brought,  without  procuring 
any  license  from  the  city  for  the  purpose.  It  was  stipulated 
that  the  company  paid  the  county  of  St.  Clair  for  a  license 
$300  per  annum.  It  was  agreed  that  the  acts  of  the  legis- 
lature, and  laws,  rules  and  regulations  of  the  United  States, 
and  of  inspections,  the  charter  and  ordinances  of  the  city,  or 
copies  thereof,  might  be  used  and  referred  to  as  part  of  the 
record,  without  proof  or  authentication;  that  on  the  facts 
and  laws  the  court  should  determine  the  right  of  the  city  to 
demand,  and  the  liability  of  the  company  to  pay,  the  license  , 
fees  fixed  by  the  ordinances,  and  render  judgment  accord- 
ingly, without  reference  to  the  pleadings.  The  court  found, 
and  rendered  a  judgment,  in  favor  of  the  city  for  $1600. 
The  record  is  brought  to  this  court,  and  various  errors  are 
assigned  for  a  reversal. 

It  is  urged  that  the  recovery  can  not  be  maintained  under 
the  power  to  tax,  under  the  power  to  regulate,  or  under  the 
power  to  license,  because  this  ferry  is  over  a  navigable 
river,  and  beyond  State  control, — that  it  is  in  violation  of  the 
constitutional  rule  of  uniformity  of  taxation,  and  that  it  is  a 
tonnage  tax,  and  contrary  to  the  Federal  constitution.  We 
shall  consider  these  objections,  and  give  our  views  as  con- 
cisely as  the  nature  of  the  questions  will  permit,  for  a  clear 
understanding  of  the  case. 

It  is  not  denied  that  the  ordinance  was  properly  passed, 
was  in  full  force,  and  the  amount  of  the  recovery  is  correct, 
if  the  city  had  the  power  to  pass  the  ordinance.  But  the 
power  is  denied.  It  is  claimed  that  the  constitution  of  1870 
prohibits  the  exercise  of  such  power.  The  first  section  of 
article  9  of  that  instrument  provides  for  an  ad  valorum  tax  on 
all  property.  It  also  provides  that  "the  General  Assembly 
shall  have  power  to  tax  peddlers,  auctioneers,  brokers,  hawk- 
ers, merchants,  commission  merchants,  showmen,  jugglers, 
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inn-keepers,  grocery-keepers,  liquor  dealers,  toll  bridges,  fer- 
ries, insurance,  telegraph  and  express  interests  or  business, 
*  *  *  in  such  manner  as  it  shall,  from  time  to  time, 
direct,  by  general  law,  uniform  as  to  the  class  upon  which  it 
operates." 

In  the  cases  of  The  People  v.  Thurber,  13  111.  554,  Illinois 
Mutual  Fire  Ins.  Co.  v.  City  of  Peoria,  29  id.  180,  Ducat  v. 
Chicago,  48  id.  172,  and  Walker  v.  City  of  Springfield,  94  id. 
364,  it  was  held  that  a  per  cent  on  receipts  of  premiums  on 
insurance  policies,  required  to  be  paid  by  insurance  agents 
of  foreign  companies,  was  not  a  tax,  but  a  sum  paid  for  a 
license  to  transact  the  business. 

In  the  case  of  East  St.  Louis  v.  Wehrung,  46  111.  392,  it 
was  held  that  a  license  to  sell  liquor  is  not  a  tax,  nor  is  it 
governed  by  the  rule  of  uniformity  required  in  levying  taxes, 
and  that  the  General  Assembly  might  delegate  the  power  to 
municipal  corporations ;  and  that  when  so  delegated,  the 
power  must  be  exercised  by  general  rule  in  the  city,  and  it 
had  no  power  to  discriminate  between  different  persons  in 
the  amount  charged.  And  the  same  principle  was  announced 
in  East  St.  Louis  v.  Wehrung,  unreported,  January  term,  1868. 
It  was  there  said,  the  rule  for  granting  licenses  must  be 
uniform  in  the  municipality,  and  an  ordinance  to  empower 
the  city  treasurer  to  fix  the  license  fee  was  therefore  void. 

The  court  also  held  there  was  a  difference  between  a  tax 
and  a  license  fee,  in  Chicago  Packing  Co.  v.  Chicago,  88  111. 
221,  and  that  the  constitutional  provision  in  reference  to 
taxation  has  no  application  to  fees  exacted  for  a  license,  and 
in  this  distinction  this  court  is  sustained  by  the  decisions  of 
other  courts.  See  Ex  parte  Robinson,  12  Nev.  263;  Ex  parte 
Cohn,  13  id.  424;  Ex  parte  Siebenhauer,  14  id.  372;  Bohler 
v.  Schneider,  49  Ga.  195 ;  Home  Ins.  Co.  v.  Augusta,  50  id. 
530;  City  of  Sacramento  v.  Crocker,  16  Cal.  120;  Henry  v. 
The  State,  26  Ark.  521 ;  Straub  v.  Gordon,  27  id.  625.  This 
distinction  is  fully  established  by  authority. 
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The  latter  words  in  the  first  section,  requiring  the  tax  to 
be  by  general  law,  and  uniform  as  to  the  class  upon  which 
it  operates,  have  no  operation  upon  this  case,  because  this, 
as  shown  by  the  cases  cited,  is  not  a  tax,  but  a  license.  The 
constitution  has  not  prohibited  the  General  Assembly  from 
imposing  or  authorizing  the  imposition  of  the  duty  to  pro- 
cure a  license  to  pursue  any  calling,  nor  has  it  limited  the 
power  or  limited  its  exercise.  In  this  respect  the  power  of 
the  legislature  is  the  same  as  it  has  ever  been  since '  the 
organization  of  the  State  government,  and  no  one,  we  pre- 
sume, will  question  the  legislative  power  to  require  persons 
engaged  in  various  avocations  to  procure  a  license  for  the 
purpose,  and  thus  regulate  the  exercise  of  an  avocation. 
It  is  a  power  exercised  by  all  governments,  and  is  one  of  the 
essential  means  of  providing  for  raising  revenue  for  both  the 
State  and  local  governments,  and  the  regulation  of  business. 
If  the  constitutional  convention  had  intended  to  make  so 
radical  a  change  as  to  deprive  the  legislature  of  this  power, 
or  to  make  a  license  fee  uniform  throughout  the  State  on 
all  persons  exercising  the  same  calling,  without  regard  to  the 
capital  invested,  business  done  or  profits  realized,  that  body 
would  have  employed  very  different  language  from  that  which 
we  find  in  that  instrument.  They  were  aware  that  this  court 
had  held  that  a  license  fee  was  not  a  tax,  in  the  constitu- 
tional sense,  and  we  have  a  right  to  suppose  they  used  the 
term  "tax,"  in  a  sense  to  exclude  a  license.  That  body  could 
not  have  intended  to  deprive  municipal  bodies  of  this  great 
source  of  revenue,  and  to  abandon  the  power,  either  directly 
or  through  municipal  bodies,  to  regulate  various  callings.  If 
they  had  intended  to  prevent  all  licenses  for  all  purposes, 
they  would  have  said  it,  or  if  it  was  intended  to  restrain  the 
exercise  of  the  power  to  regulate  them,  it  would  have  been  so 
provided. 

It  is  insisted  that  the  fourth  section  of  the  act  authorizing 
Wiggins  to  establish  a  ferry  (Sess.  Laws  1819,  p.  105,)  pro- 
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vides  that  the  ferry  so  established  should  be  subject  to  the 
same  taxes  as  should  be  imposed  on  other  ferries  in  the 
State,  and  "under  the  same  regulations  and  forfeitures." 
It  is  therefore  contended,  that  when  the  legislature,  in  1853, 
created  the  present  corporation,  it,  by  the  first  section  of 
the  charter,  provided  the  corporation  might  purchase,^  hold, 
use  and  enjoy  the  ferry  franchise  theretofore  granted  to 
Samuel  Wiggins,  and  inasmuch  as  the  company  is  using 
that  franchise,  it  is  entitled  to  use  the  same  without  paying 
higher  taxes  than  any  other  ferry  in  the  State.  We  have 
seen  this  license  fee  is  not  a  tax.  In  construing  all  grants 
by  the  government,  the  rule  is,  that  it  must  be  strict  against 
the  grantee,  and  the  term  "tax,"  can  not  be  held  to  be  a 
license  fee.  The  legislature  did  not  agree  to  exempt  the 
corporation  from  taxes  and  other  burthens.  By  general  law 
all  other  ferries  were  required  to  pay  a  license  fee  to  the 
county,  of  not  less  than  $2  nor  more  than  $100,  as  should 
be  fixed  by  the  county  commissioners.  (Sec.  14  of  the  chap- 
ter entitled  "Ferries,"  Kev.  Stat.  1845.)  This  was  after- 
wards increased,  by  enactment,  to  not  less  than  $5  and  not 
more  than  $300,  and  it  is  stipulated  that  this  company  for 
years  paid  annually  to  St.  Clair  county  the  latter  sum,  thus 
showing  that,  by  its  own  construction  of  its  charter,  the 
power  to  require  this  fee  was  conceded,  and  the  ferry  com- 
pany should  now  be  held  to  that  construction.  It  there- 
fore follows  that  the  legislature  had  the  right  to  act  on  that 
construction,  and  to  authorize  the  city  to  impose  the  fee, 
instead  of  the  county.  It  may  be,  that  by  authorizing  the 
city  to  exercise  the  power,  it  operated  to  deprive  the  county 
of  the  right ;  but  that  in  nowise  affects  this  question. 

The  legislature  has  power  to  create  an  artificial  person 
called  a  corporation,  and  to  endow  it  with  rights  and  powers 
resembling  those  of  natural  persons,  but  it  has  no  power  to 
endow  such  bodies  with  powers  or  rights  higher  or  greater 
than  those  possessed  by  natural  persons,  nor  can  that  body 
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exempt  such  artificial  persons  from  governmental  control, 
regulation  or  obedience  to  the  laws  of  the  State,  or  the 
governmental  burthens  imposed  on  natural  persons.  "When 
created  they  became  quasi  inhabitants  of  the  State,  and  enti- 
tled to  precisely  the  same  protection  in  their  rights  as  natural 
persons,  and  they,  on  every  principle  of  reason  and  justice, 
must  be  subjected  to  the  same  governmental  control  and 
regulation,  and  to  all  of  the  burthens  for  the  support  of 
government  to  which  natural  persons  are  subjected.  They, 
to  the  extent  of  their  privileges,  become  persons  and  a  portion 
of  the  governed,  and  liable  to  be  governed  as  are  the  indi- 
viduals of  the  community  in  which  they  are  located  and 
transact  their  corporate  business.  A  corporation  being  the 
creature  of  the  legislature,  has  only  such  rights  or  franchises 
as  are  conferred  upon  it  by  its  creator,  and  is  capable  of 
exercising  none  other.  A  natural  person  is  born  with  all  the 
rights  his  intellectual  and  physical  powers  are  capable  of 
performing.  In  a  state  of  nature  his  lack  of  these  capacities 
are  the  only  limitations  on  his  rights.  He,  therefore,  is  en- 
dowed by  nature  with  all  the  rights  a  corporation  possesses, 
and  vastly  more.  The  rights  with  which  nature  has  endowed 
him  are  incontestably  as  sacred,  but  no  more  so,  than  those 
conferred  on  a  private  corporation. 

Government  is  formed  by  depriving  all  persons  of  a  portion 
of  their  natural  rights.  The  rights  they  enjoy  under  govern- 
ment are  not  conferred  by  it,  but  are  only  those  of  which 
they  have  not  been  deprived.  It  is  only  by  a  deprivation  of 
all  persons  of  a  portion  of  their  rights,  that  it  is  possible  to 
form  and  maintain  government.  Without  it  there  could  be 
none  but  government  by  each  individual,  as  he  might  be  able 
to  sustain  his  power.  Its  organization  means  a  surrender  of 
a  portion  and  the  control  of  his  reserved  rights,  and  the 
power  of  the  government  to  control  all  persons  in  the  exer- 
cise of  these  reserved  rights  must  be  conceded.  Salus  jjopuli 
suprema  lex,  is  a  maxim  of  the  law  that  has  peculiar  force. 
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Iii  the  maintenance  of  the  government  and  the  general  welfare, 
individual  rights,  whether  of  natural  persons  or  corporate 
bodies,  must  yield  to  the  public  good,  and  the  General  As- 
sembly is  invested  with  the  sole  power  of  determining  under 
what  restraints  all  persons,  whether  natural  or  artificial,  shall 
pursue  their  various  avocations,  unless  restricted  by  constitu- 
tional limitation.  That  is  an  essential  attribute  of  govern- 
ment. The  regulation  of  ferries  is  referable  to  the  police 
power,  which  can  not  be  granted  away  even  to  corporations. 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  Patterson  v.  Kentucky, 
id.  501,  Stone  v.  Mississippi,  101  U.  S.  820,  and  other  cases. 
Any  man  owning  or  having  control  of  land  on  opposite 
banks  of  a  river,  has  the  natural  right  to  procure  boats  and 
establish  and  maintain  a  ferry,  and  charge  tolls  for  the 
services  rendered  persons  in  crossing  them  from  one  side  to 
the  other ;  but  the  General  Assembly,  in  the  exercise  of  its 
police  power,  which  pervades  every  department  of  business, 
and  its  regulation  and  control,  as  well  as  the  acts  of  persons, 
has  deprived  all  persons  of  that  right  unless  they  shall  con- 
form to  prescribed  requirements,  and  pay  the  public  a  pre- 
scribed fee  for  a  license  to  operate  the  ferry  and  charge  tolls. 
Now,  when  an  artificial  person  is  empowered  to  operate  a 
ferry,  its  right  to  do  so  is  no  greater  or  more  sacred  than 
that  of  a  natural  person.  They  are  placed  on  an  equality  as 
to  rights  and  power  of  control.  If  the  legislature  may  control 
or  regulate  the  power  of  an  individual  in  the  exercise  of  his 
natural  right  to  establish  a  ferry,  why  may  it  not  exercise 
the  same  control  over  the  artificial  person  it  has  created? 
Is  there  a  possible  reason,  founded  on  justice,  why  the  legis- 
lature may  not  exercise  the  same  power  over  a  creature  it 
has  brought  into  existence,  that  it  may  over  a  person  who 
has  been  endowed  with  rights  by  the  great  Euler  of  the 
universe  ?  The  legislature,  even  if  it  has  the  power  to  do  so, 
did  not,  in  terms,  exempt  this  corporation,  by  its  charter,  from 
the  same  power  of  control  that  it  may  exercise  over  a  natural 
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person,  and  we  will  not  strain  construction  and  violate  the 
rule  that  in  a  grant  by  the  government  all  doubts  must  be 
solved  in  its  favor,  and  nothing  passes  except  it  clearly 
appears  to  have  been  so  intended.  This  rule  is  as  old  as  the 
law  itself.  The  charter  gave  this  corporate  body  the  right  to 
establish  and  maintain  a  ferry,  and  that  right  was  no  greater 
than  the  same  right  possessed  by  an  individual,  and  it  has 
never  been  denied  that  the  legislature  might  impose  a  license 
fee  to  authorize  a  natural  person  to  establish  and  maintain  a 
ferry.  The  legislature  only  conferred  the  same  power  on  the 
corporate  body  as  that  possessed  by  natural  persons,  and  it 
undoubtedly  has  the  same  right  to  limit  and  control  its  exer- 
cise of  the  right  that  it  may  the  right  of  a  natural  person. 
It  would  be  unreasonable,  unjust,  and  contrary  to  the  great 
principle  of  equality  of  privileges  and  burthens,  upon  which 
our  government  is  based,  to  make  corporate  bodies  a  privi- 
leged class,  and  exempt  them  from  the  common  governmental 
burthens.  They,  like  natural  persons,  should  contribute  to 
the  support  of  the  government  that  affords  protection  to  all 
of  their  rights. 

Natural  persons  were  born  with  the  right  to  peddle, 
auction,  follow  the  business  of  brokers,  hawking,  merchants, 
commission  men,  showmen,  jugglers,  inn-keepers,  grocery- 
keepers,  liquor  dealers,  to  establish  toll  bridges,  ferries,  etc., 
and  most,  if  not  all,  of  these  occupations  have  been  pursued 
in  all  ages,  in  all  countries,  and  in  all  conditions  of  men, 
from  the  savage  to  the  most  civilized.  Yet  all  civilized  gov- 
ernments have  controlled  them,  and  required  persons,  for  the 
public  good,  to  pay  for  and  procure  a  license  to  follow  these 
various  avocations.  The  power  has  been  exercised  in  this 
State  from  its  very  organization  almost,  without  question. 
If  this  power  may  be  successfully  challenged,  it  would  seem 
to  be  doubtful  what  power  might  not  be,  with  equal  reason. 
The  legislature  may  exercise  all  power  not  prohibited,  and 
unquestionably  all  legislative  power  not  limited  by  the  funda- 
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mental  law.  This  power  was  not  prohibited,  and  it  was 
therefore  well  exercised. 

It  is  said  that  this  is  a  navigable  river,  and  therefore  is 
under  the  control  of  Congress.  And  it  is  further  said  Con- 
gress has  the  power  to  regulate  inter- State  commerce,  and 
has  regulated  it  by  requiring  every  ferry  boat  propelled  by 
steam  to  be  inspected,  according  to  an  act  of  Congress,  and 
such  other  regulations  as  Congress  may  prescribe  shall  be 
complied  with  before  a  certificate  shall  be  granted.  Nothing, 
it  appears  to  us,  can  be  plainer  than  this  was  intended  purely 
as  a  police  regulation  for  the  safety  of  persons,  and  not  a 
measure,  in  the  slightest  degree,  to  regulate  commerce.  The 
language  can  not  be  tortured  into  such  a  purpose.  The  very 
language  of  the  section  states  it  is  for  the  better  security  of 
life  that  the  regulations  shall  be  complied  with  before  the 
certificate  of  the  inspector  shall  be  granted.  To  hold  that 
the  section  was  intended  to  regulate  commerce,  would  violate 
every  known  rule  of  construction,  and  this  would  seem  to  be 
obvious  to  all  persons. 

It  is  also  urged  that  it  violates  the  rule  of  uniformity. 
The  ordinance  applies  to  all  ferries  and  ferry  boats  in  the 
city  alike,  and  makes  no  discrimination.  And  this  answers 
the  rule  laid  down  in  City  of  East  St.  Louis  v.  Wehrimg, 
supra.     There  is  no  force  in  this  position. 

It  is  again  said  it  is  a  tonnage  tax,  and  a  regulation  of  com- 
merce. How  this  can  be  said  to  be  a  tonnage  tax  on  a  ferry 
boat,  or  a  regulation  of  commerce,  is  to  us  incomprehensible. 
That  tax  applies  to  a  wholly  different  class  of  vessels,  as  is 
shown  by  the  following  decisions.  In  Gibbons  v.  Ogden, 
9  Wheat.  1,  Chief  Justice  Marshall  said:  "But  the  inspec- 
tion laws  are  said  to  be  regulations  of  commerce,  and  are 
certainly  recognized  in  the  constitution  as  being  passed  in 
the  exercise  of  a  power  remaining  with  the  States.  That 
inspection  laws  may  have  a  remote  and  considerable  influ- 
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ence  on  commerce,  will  not  be  denied ;  but  that  a  power  to 
regulate  commerce  is  the  source  from  which  the  right  to  pass 
them  is  derived,  can  not  be  admitted.  The  object  of  inspec- 
tion laws  is  to  improve  the  quality  of  articles  produced  by 
the  labor  of  a  country,  to  fit  them  for  exportation,  or,  it  may 
be,  for  domestic  use.  They  act  upon  the  subject  before  it 
becomes  an  article  of  foreign  commerce,  or  of  commerce 
among  the  States,  and  prepare  it  for  that  purpose.  They 
form  a  portion  of  that  immense  mass  of  legislation  which 
embraces  everything  within  the  territory  of  a  State  not  sur- 
rendered to  the  general  government, — all  which  can  be  most 
advantageously  exercised  by  the  States  themselves.  Inspec- 
tion laws,  quarantine  laws,  health  laws  of  every  description, 
as  well  as  laws  for  regulating  the  internal  commerce  of  a 
State,  and  those  which  respect  turnpike  roads,  ferries,  etc., 
are  component  parts  of  this  mass."  He  again  says,  in  the 
same  case :  "No  direct  power  over  these  objects  is  granted 
to  Congress,  and  consequently  they  remain  subject  to  State 
legislation.  If  the  legislative  power  of  the  Union  can  reach 
them,  it  must  be  for  national  purposes, — it  must  be  where 
power  is  expressly  given  for  a  special  purpose,  or  is  clearly 
incidental  to  some  power  which  is  expressly  given. " 

The  case  of  Conway  v.  Taylor,  1  Black,  603,  recognizes 
the  same  doctrine,  and  the  court  says :  "Lastly,  it  is  urged 
that  the  '  Commodore '  having  been  enrolled  under  the  laws  of 
the  United  States,  and  licensed  under  those  laws  for  the 
coasting  trade,  the  decree  violates  the  rights  which  the  enroll- 
ment and  license  gave  to  the  appellants  in  respect  of  that 
trade,  by  obstructing  the  free  navigation  of  the  Ohio.  *  *  * 
The  language  of  the  constitution,  to  which  this  objection 
refers,  is  as  follows :  '  The  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations  and  among  the  sev- 
eral States,  and  with  the  Indian  tribes.'  (Art.  1,  sec.  8, 
clause  4.)  The  character  and  extent  of  the  power  thus  con- 
ferred, and  the  boundaries  which  separate  that  power  from 
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the  powers  of  the  States,  touching  the  same  subject,  came 
under  discussion  in  this  court  for  the  first  time  in  Gibbons  v. 
Ogden,  9  Wheat.  1."  The  court  then  quotes  what  was  said 
by  Chief  Justice  Marshall,  above  cited,  and  then  proceeds : 
"The  same  principle  has  been  repeatedly  affirmed  in  other 
cases,  both  in  this  and  the  State  courts.  In  Fanning  v. 
Gregoire,  9  How.  534,  before  referred  to,  this  court  held,  the 
argument  that  the  free  navigation  of  the  Mississippi,  guaran- 
teed by  the  ordinance  of  1787,  or  any  right  which  may  be 
supposed  to  arise  from  the  exercise  of  the  commercial  power 
of  Congress,  does  not  apply  in  this  case.  Neither  of  these 
interferes  with  the  police  power  of  a  State  in  granting  ferry 
licenses.  The  counsel  for  the  appellees  has  invoked  the 
authority  of  Cooley  v.  Board  of  Wardens  of  Philadelphia,  12 
How.  299,  in  which  a  majority  of  this  court  held  that  upon 
certain  subjects  affecting  commerce,  as  placed  under  the 
guardianship  of  the  constitution  of  the  United  States,  the 
States  may  pass  laws  which  will  be  operative  till  Congress 
shall  see  fit  to  annul  them.  In  the  view  we  have  taken  of 
this  case  we  have  found  it  unnecessary  to  consider  that  sub- 
ject. *  *  *  That  the  authority  lies  within  the  scope  of 
that  immense  mass  of  undelegated  powers  which  are  reserved 
to  the  States  respectively,. we  think  too  clear  to  admit  of 
doubt. "  To  the  same  effect  are  Nathan  v.  Louisiana,  8  How. 
73,  Woodivard  v.  Parkham,  8  Wall.  123,  Hinson  v.  Lott, 
id.  148,  and  Chilvers  v.  The  People,  11  Mich.  43.  These 
authorities  most  clearly  settle  this  proposition.  Nor  is  the 
government  inspector's  certificate  a  license  that  abrogates  or 
supersedes  the  legislative  and  municipal  requirements.  That 
is  but  a  protection  against  penalties  imposed  by  the  govern- 
ment, still  leaving  the  party  liable  to  penalties  for  a  failure 
to  comply  with  the  State  and  municipal  requirements.  It  is 
the  State  laws  which  confer  the  power  to  pursue  the  busi- 
ness. Block  v.  Jacksonville,  36  111.  301.  That  case  is  deci- 
sive of  that  question. 


1SS2.]  Wiggins  Ferry  Co.  v.  East  St.  Louis.  575  ' 

Mr.  Justice  Dickey,  dissenting. 

In  airy  view  we  have  been  able  to  consider  the  case,  we 
must  hold  that  the  legislature  had  the  power  to  require 
appellant  to  procure  a  license  to  run  its  ferry,  and  having 
the  right,  its  power  is  undeniable  to  delegate  its  exercise  to 
the  municipality,  precisely  as  it  did  to  license,  tax  and  regu- 
late billiard  tables,  ten-pin  alleys  and  ball  alleys ;  to  restrain, 
regulate  and  prohibit  the  sale  or  giving  away  intoxicating 
liquors ;  to  direct,  license,  and  control  wagons  and  other 
vehicles,  and  to  license  the  various  other  avocations  as 
authorized  by  the  charter. 

The  whole  record  considered,  the  judgment  of  the  court 

below  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Mulkey  :  I  concur  in  the  conclusion,  but  not 
in  all  that  is  said  in  the  foregoing  opinion. 

Mr.  Justice  Scholfield  :     I  do  not  concur  in  this  opinion. 

Mr.  Justice  Dickey,  dissenting: 

I  can  not  concur  in  this  decision.  The  power  to  impose 
this  burden  upon  this  ferry  company  is  claimed  by  the  city 
under  a  clause  in  its  charter,  granted  in  1869,  wherein  power 
is  conferred  upon  the  city,  in  general  terms,  "to  regulate,  tax 
and  license  ferry  boats." 

I  concur  in  the  view  that  this  ordinance  is  not  an  exercise 
of  the  power  to  "tax"  ferry  boats.  The  ordinance  imposing 
this  burden  does  not  profess  to  impose  a  tax.  A  tax  on 
"ferry  boats"  is  a  tax  on  property,  and  as  such,  under  the 
constitution  of  1848,  as  well  as  that  of  1870,  can  only  be 
imposed  by  valuation.  Nor  does  this  profess  to  be  a  tax 
upon  the  business  of  running  or  keeping  a  ferry.  The  deci- 
sion in  this  case  does  not  place  the  validity  of  the  ordinance 
upon  the  power  to  tax.  Obviously  the  passage  of  this  ordi- 
nance was  not  an  exercise  of  the  power  to  regulate  ferry  boats. 
There  is  not  a  word  in  the  ordinance  relating  to  the  mode  of 
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operating  the  ferry  boats  in  question ;  nothing  relating  to  the 
material  of  which  they  shall  consist,  or  the  mode  of  their 
construction ;  or  relating  to  the  character  or  skill  of  those 
actually  running  these  boats ;  or  relating  to  the  care  to  be 
exercised  in  receiving  or  discharge  of  passengers  or  goods,  or 
the  manner  of  landing ;  or  relating  to  any  matter  which  can 
properly  be  classed  under  the  exercise  of  police  powers  or 
the  power  to  regulate.  This  ordinance  is  simply  an  attempt 
to  exercise  the  power  to  ''license,"  pure  and  simple.  This 
power,  where  there  is  no  attempt  to  regulate  or  to  tax,  can 
only  be  exercised  in  a  case  where  the  authority  imposing 
the  burden  has  the  rightful  power  to  prohibit  the  thing  done, 
or,  in  its  discretion,  to  permit  it  to  be  done.  This  doctrine 
is  taught  in  The  People  v.  Thurber,  13  111.  544;  Insurance  Co. 
v.  Peoria,  29  id.  ISO;  East  St.  Louis  v.  Wehrung,  46  id.  392; 
Ducat  v.  Chicago,  48  id.  172 ;  Walker  v.  Springfield,  94  id. 
372.  In  The  People  v.  Thurber,  it  is  said  of  such  a  burden : 
"This  is  not  a  tax  upon  property,  but  is  a  burden  *  *  * 
for  the  right  of  exercising  a  franchise  or  privilege  which 
the  legislature  would  have  the  right  to  withhold  or  inhibit 
altogether. "  This  language  is  quoted  with  approbation  in 
Walker  v.  Springfield,  decided  in  1880.  The  word  "tax,"  as 
used  in  the  constitution  of  Michigan,  received  the  same 
interpretation,  and  was  held  not  to  embrace  a  license  fee. 
(Chilvers  v.  The  People,  11  Mich.  43.)  It  is  there  declared 
of  a  license  fee,  that  "it  is  not  a  tax,"  in  the  sense  of  that 
word  in  their  constitution  and  statutes,  and  that  "it  is  a 
price  paid  for  a  franchise  *  *  *  vested  in  the  individual. " 
The  mere  power  to  license  and  exact  a  license  fee  as  a 
source  of  revenue,  is,  and  from  its  very  nature  should  always 
be,  confined  to  a  permission  granted  to  exercise  some  privilege 
or  franchise,  or  to  do  some  thing  which  may  not  lawfully 
be  done  without  permission,  or  which  the  power  exacting 
the  same  might  lawfully  prohibit  altogether.  Eemember, 
as  was  said  in  People  v.  Thurber,  supra,  a  license  fee  proper, 
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exacted  merely  for  the  purposes  of  revenue,  "is  a  burden" 
imposed  as  payment  "for  the  right  of  exercising  a  franchise 
or  privilege  which  the  legislature  would  have  the  right  to 
withhold  or  inhibit  altogether ; "  and  that,  as  was  said  in  the 
Michigan  case,  "it  is  a  price  paid  for  a  franchise."  The 
power  to  license,  strictly  and  properly  speaking,  is  simply  a 
power  to  sell  a  privilege,  and  hence  is  confined  to  the  granting 
of  a  privilege  to  do  a  thing  in  a  case  where  the  privilege 
might  be  withheld,  or  the  doing  of  the  thing  might  lawfully 
be  prohibited  entirely.  The  ordinance  assumes  the  right  of 
the  city  in  this  case  to  prohibit. 

There  is  a  class  of  cases  where  the  power  is  granted  to 
require  the  taking  out  of  licenses  before  doing  certain  things, 
and  in  which  the  right  to  do  the  thing  in  question  can 
not  lawfully  be  prohibited  altogether.  This  class  of  license 
cases  falls  properly  within  the  exercise  of  the  power  to  regu- 
late, where  that  power  is  given.  Thus,  where  a  municipal 
corporation  has  power  to  regulate  the  sale  of  intoxicating 
liquors,  and  to  license  tippling  houses,  but  has  not  the  power 
to  prohibit  altogether,  it  may  be  required  that  a  license  shall 
be  obtained,  in  order  that  only  discreet  persons  may  be 
allowed  to  make  such  sales,  and  that  bond  and  security  may 
be  required  for  good  behavior  in  so  doing.  Hack-drivers  in  a 
city  may  be  required,  for  the  better  protection  of  the  public, 
to  take  out  licenses,  and  wear  a  number  or  a  badge  for  identi- 
fication, and  all  this  under  the  exercise  of  police  or  regulative 
powers.  In  this  case,  as  we  have  already  seen,  there  is  no 
pretense  of  the  exercise  of  the  regulative  or  police  powers, — 
it  is  simply  the  exacting  of  a  license  fee,  for  the  purposes  of 
revenue  only. 

This  brings  us  to  the  question  whether  the  city  of  East 
St.  Louis  was  clothed  with  power  to  exact  of  this  ferry  com- 
pany this  license  fee,  for  the  mere  purpose  of  revenue.  Had 
the  city  power  to  prohibit  altogether  in  this  case  ?  If  it  has 
such  power,  it  is  derived  from  the  State  of  Illinois,  contained 
37—102  III. 
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in  the  charter  granted  in  1869.  Unless  the  State  of  Illinois 
had  at  that  time  rightful  power  to  exact  such  a  license  fee, 
it  is  plain  the  city  can  have  no  such  power, — the  stream  can 
not  rise  higher  than  its  source. 

In  1819,  on  March  2d,  an  act  of  the  legislature  was  passed 
granting  to  Samuel  Wiggins,  his  heirs  and  assigns,  authority 
to  establish  and  maintain  the  ferry  now  owned  by  this  ferry 
company,  and  to  charge  certain  rates  of  ferriage.  The  second 
section  of  the  act  forbid  the  establishment  of  any  other 
ferry  within  a  mile  of  this  ferry.  The  fourth  section  declared, 
that  "the  ferry  hereby  established  shall  be  subject  to  the 
same  taxes  as  are  now  or  hereafter  may  be  imposed  upon 
other  ferries  within  this  State,  and  under  the  same  regula- 
tions and  penalties ;  and  if  the  provisions  of  the  second  sec- 
tion of  this  act  should  be  made  to  appear  to  the  General 
Assembly  to  be  injurious  to  the  public  good,  that  then,  and 
in  such  case,  the  said  second  section  may  be  repealed. "  A 
sand  bar  having  formed  in  front  of  the  ferry  landing  at  which 
Wiggins  had  established  his  ferry  under  the  act  of  1819, 
another  act  was  passed  on  February  6,  1821,  reciting  the 
former  grant  to  Wiggins,  and  granting  to  him  the  right  to 
remove  his  ferry  to  another  landing,  "under  the  same  privi- 
leges as  prescribed  in  the  act  of  March  2,  1819."  This 
was  done,  and  the  ferry  maintained  there  by  Wiggins,  his 
heirs  and  assigns,  until  in  1853.  In  that  year  (1853)  the 
Wiggins  Ferry  Company  (the  appellant  in  this  case)  was 
chartered,  and  authorized  to  purchase  the  ferry  franchise 
granted  to  Wiggins,  his  heirs  and  assigns,  by  the  acts  of 
1819  and  1821,  and  the  ferry  property  thereto  pertaining, 
and  to  exercise  all  the  powers  and  enjoy  all  the  privileges 
which  had  been  so  granted  to  Wiggins  and  his  representa- 
tives. In  that  charter  it  was  declared,  that  "nothing  in  this 
act  shall  be  construed  to  create  any  private  right,  so  as  to 
interfere  *  *  *  with  the  right  of  the  legislature  at  any 
time  hereafter  to  create  municipal  corporations  within  the 
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limits  specified,  and  to  confer  upon  such  corporations  all 
such  'police  powers  *  *  *  as  may  be  usually  and  prop- 
erly conferred  upon  a  city  corporation  under  the  constitution 
of  Illinois."  (Private  Laws  of  1853,  p.  197.)  Under  this 
act  the  purchase  was  made,  and  when  the  charter  of  East 
St.  Louis  was  granted,  this  ferry  company  was  the  owner  of 
the  ferry  franchise  in  question.  The  burden  here  imposed 
does  not  seem  to  me  to  be  in  any  sense  the  exercise  of  a 
police  power. 

The  nature  and  character  of  that  franchise  was  considered 
by  this  court  in  1815,  in  the  case  of  Mills  et  al.  v.  County  of 
St.  Clair,  2  Gilm.  197.  It  was  there  declared,  that  "the 
grant  to  Wiggins  was  essentially  a  contract  between  him  and 
the  State.  By  its  terms,  on  his  part,  he  is  bound  to  run  the 
ferry,  to  afford  at  all  times  a  safe  and  speedy  passage  to 
travelers  and  their  property  across  the  river,  to  keep  for  this 
purpose  a  supply  of  boats  and  hands,  and  to  propel  such 
boats  in  the  manner  prescribed  by  the  act ;  and  on  its  part, 
the  State  contracts  that  he  may  run  the  ferry.  *  *  *  The 
obligations  imposed  by  the  act  *  *  *  must,  of  necessity, 
be  mutual. "  In  an  earlier  part  of  that  opinion  it  is  said,  in 
relation  to  this  grant :  "When  a  grant  has  once  been  made 
by  legislative  authority,  *  *  *  it  can  not  be  taken  back 
*  *  *  until  the  public  interests  and  welfare  shall  demand 
its  resumption,  and  provision  shall  have  been  made  for  just 
compensation  to  the  owner,  in  the  manner  required  by  law. " 

Thus  it  is  seen,,  that  at  the  time  when  the  charter  of  appel- 
lee granted  power  to  "license  ferry  boats,"  this  ferry  company 
held,  by  contract  from  the  State,  the  right  to  "run  this 
ferry, " — a  right  which  could  not  be  taken  back  by  the  mere 
fiat  of  the  legislature, — and  therefore  the  legislature  had  then 
no  power  to  withhold  from  this  company  such  right,  nor 
power  to  inhibit  this  company  from  running  this  ferry,  and 
had  not  the  power,  by  statute,  to  exact  of  this  company  a 
price  to  be  paid  for  the  privilege  of  running  the  ferry, — a 
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privilege  it  already  held  by  grant,  and  had  paid  for.  Having 
no  such  power,  the  legislature  could  not  grant  such  a  power 
to  the  city.  The  use,  then,  of  the  general  term,  "to  license 
ferry  boats,"  made  in  the  charter,  should  be  held  to  grant 
only  the  power  to  exact  a  license  fee,  for  revenue,  from  per- 
sons using  ferry  boats,  who  are  not  already  clothed  with  the 
right  to  run  without  such  license.  Of  course,  a  corporation 
has  no  higher  rights  than  those  of  an  individual  under  the 
same  conditions.  It  has,  however,  the  same  rights.  Had 
Samuel  Wiggins  continued  to  own  this  ferry  franchise,  could 
he  have  been  lawfully  subjected  to  this  demand?  I  think 
not.  This  corporation  stands  in  his  shoes,  and  has  the  same 
rights  in  this  regard. 

This  ordinance,  in  so  far  as  it  affects  appellant,  is  merely 
an  attempt  to  exact  a  license  fee,  purely  for  the  purposes  of 
revenue,  as  a  price  for  a  privilege  which  appellant  already 
holds  under  purchase  from  Wiggins  and  others,  who  held  the 
same  by  an  irrevocable  grant  from  the  State,  which  the  State 
itself  could  not,  by  mere  legislative  act,  take  away.  It  is  a 
demand  upon  this  company  that  it  shall  purchase  from  the 
city  a  privilege  which  it  already  owns  by  a  title  beyond  the 
power  even  of  the  State  to  destroy  or  take  away,  save  upon 
just  compensation,  under  condemnation  proceedings. 

The  ordinance,  in  so  far  as  concerns  this  company,  is,  I 
think,  incompatible  with  the  statutes  of  the  State  granting 
this  franchise  to  this  company,  and  is  therefore,  in  my  judg- 
ment, inoperative  upon  this  ferry  company. 
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Filed  at  Ottawa  March  28,  1882. 

Biiili  OF  eeview — limitation  as  to  time  of  filing.  It  is  a  general  rule 
that  a  bill  of  review  to  impeach  a  decree  for  fraud,  will  not  be  entertained 
unless  brought  within  the  time  allowed  by  statute  for  the  suing  out  of  a  writ 
of  error,  or  unless  some  very  cogent  and  convincing  reason  is  shown  in  excuse 
of  the  delay. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county;  the  Hon.  John  A.  Jameson,  Judge, 
presiding. 

Mr.  George  W.  Smith,  for  the  plaintiff  in  error : 
Courts  of   chancery  will  ordinarily  apply  the  same  limita- 
tion of  time  to  bills  of  review  that  the  statute  applies  to  writs 
of  error.     Lyons  v.  Bobbins,  46  111.  276. 

This  is  the  extent  of  the  rule,  and  it  is  made  for  cases  in 
which  error  upon  the  face  of  the  record  is  alleged, — not  for 
cases  of  fraud  or  concealment.  There  is  no  warrant  for  the 
broad  assertion  that  a  bill  of  review  will  not  lie  after  the  time 
when  a  writ  of  error  could  be  brought,  and  the  authorities  do 
not  sustain  that  position. 

Mr.  Eobert  A.  Child,  also  for  the  plaintiff  in  error : 

A  bill  of  review  may  be  brought  within  twenty  years, 
(Adams'  Equity,  417,)  and  it  will  lie — 

1.  To  impeach  a  decree  for  fraud.  Story's  Equity  PI. 
sec.  426;  Adams'  Equity,  419;  Cooper's  Equity  PI.  97; 
Gnerry  v.  DurJtam,  11  Ga.  9 ;  De  Lains  v.  Meek,  2  Greene, 
(Iowa,)  55;  Hatch  v.  Fenby,  4  Md.  Ch.  190. 

2.  On  the  occurrence  of,  or  discovery  of,  new  matter. 
O'Hara  v.  Shepherd,   3   Md.  Ch.    306 ;   Bldgeway   v.  Lovam, 
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3  id.  303 ;  Cochran  v.  Bison,  20  Ala.  463 ;  Standish  v.  Rodley, 

2  Atk.  178 ;  Judson  v.  Shepherd  et  al.  75  111.  255 ;  Cooper's 
Equity  PI.  91 ;   Story's  Equity  PI.  412. 

3.  It  may  be  filed  with  or  without  leave  of  the  court,  and 
may  be  brought  for  fraud  in  fact  or  fraud  in  law.  Allen 
et  al.  v.   Hawley  et  al.  6Q   111.   164;   Griggs   et  al.  v.    Gear, 

3  Gilm.  2;   Turner  v.  Berry,  3  id.  541. 

Equity  will  relieve  against  every  species  of  fraud.  Lewis 
et  al.  v.  Lanphere,  79  111.  187. 

The  vacating  and  opening  up  a  decree  is  discretionary  with 
the  court,  where  the  court  had  jurisdiction  of  the  parties  to 
the  original  suit ;  but  where  proceedings  have  been  taken 
without  jurisdiction,  it  is  the  duty  of  the  court  to  correct  the 
record  upon  the  first  notice  of  the  fact.  Evans  v.  Clement, 
14  111.  206;  Crouch  v.  Crouch,  30  Wis.  667;  Boyd's  Appeal, 
38  Pa.  St.  241 ;  People  v.  Dowell,  25  Mich.  247. 

As  to  the  power  of  courts  to  set  aside  decrees  of  divorce 
for  fraud  or  imposition,  even  after  a  subsequent  marriage : 
True  v.  True,  6  Minn.  458;  Jackson  v.  Jackson,  1  Johns.  ,424; 
Pawling  v.  Bird's  Exrs.  13  id.  192;  Borden  v.  Fitch,  15  id. 
121.;  McLaren's  Exr.  v.  McLaren,  6  Wend.  567;  Adams  v. 
Adams,  51  N.  H.  388 ;  Graves  v.  Graves,  36  Iowa,  310 ; 
Crouch  v.  Crouch,  30  Wis.  667 ;  Edson  v.  Edson,  108  Mass. 
590. 

Mr.  Ira  0.  Wilkinson,  for  the  defendant  in  error: 

A  bill  of  review  will  not  lie  to  set  aside  a  decree  entered 

by  consent  of  parties,  unless  the  consent  was  obtained  by 

fraud  or  mistake.     Adams'  Equity,  400  ;  2  Daniell's  Chancery 

Pr.  1575;  Flagler  v.  Crow,  40  111.  414;  McDaniel  v.  James, 

23  id.  407;  Armstrong  v.  Cooper,  11  id.  540. 

Whether  filed  for  error  of  law,   or  for  newly  discovered 

matter,  it  should  be  filed  as  soon  as  it  reasonably  may  be. 

Story's  Equity  PI.  sec.  423;  Adams'  Equity,  790,  and  notes; 

2  Daniell's  Chancery  Pr.  1584-5. 
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A  bill  of  review  will  not  lie  after  the  time  for  bringing  a 
writ  of  error.  Story's  Equity  PI.  sec.  410,  and  notes ;  Puter- 
baugh's  Chancery  PI.  259;  2  Darnell's  Chancery  Pr.  1580, 
and  note ;  Lyons  v.  Bobbins,  46  111.  276 ;  Sale  v.  Pike,  54  id. 
292 ;  Boyd  v.  Vandercamp,  1  Barb.  Ch.  273 ;  Jenkins  v. 
Prewitt,  5  Blackf.  7;  same  case,  6  id.  237. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

The  case  shown  upon  this  record  is  that  of  a  bill  of  review, 
or  a  bill  in  the  nature  of  a  bill  of  review,  brought  by  Nancy 
A.  Sloan,  of  the  State  of  Ohio,  against  William  A.  Sloan,  of 
the  State  of  Kansas.  The  bill  was  filed  in  the  Superior  Court 
of  Cook  county,  August  25,  1879,  seeking  to  annul  and  set 
aside,  for  fraud,  a  decree  of  divorce  rendered  in  that  court  at 
its  August  term,  1872,  granting  to  her  a  divorce  from  defend- 
ant. This  bill  seeking  to  set  aside  the  former  decree  was 
heard  at  the  November  term,  1880,  and,  on  hearing,  was 
dismissed.  On  error  to  the  Appellate  Court  for  the  First 
District  the  decree  dismissing  the  bill  of  review  was  affirmed. 
The  complainant  brings  the  case  here  on  error,  for  review. 

The  allegations  of  the  bill  upon  which  it  is  sought  to  set 
aside  the  decree  of  1872  are,  that  complainant  had  no  knowl- 
edge of  the  proceeding  whatever,  and  never,  in  any  manner, 
gave  any  authority  to  the  lawyer  who  prosecuted  in  her  name 
the  suit  for  a  divorce,  and  in  her  name  procured  the  decree. 
The  excuse  alleged  for  the  delay  in  bringing  this  suit  is,  that 
complainant  had  no  knowledge  of  the  fact  that  any  divorce 
proceedings  were  ever  had  in  this  regard,  until  about  one 
month  before  this  bill  was  filed.  All  these  allegations  are 
denied  in  the  answer,  and  it  is  also  shown  that  some  time  in 
1872  defendant  married  another  woman  in  Iowa,  and  that 
they  have  two  children,  the  fruits  of  the  latter  marriage. 

It  is  a  general  rule  that  a  bill  of  review  will  not  be  enter- 
tained, unless  brought  within  the  time  allowed  by  statute  for 
the  suing  out  of  a  writ  of  error.     In  this  case  about  seven 
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years  intervened  after  the  entering  of  the  decree  of  divorce 
before  the  filing  of  this  bill.  In  the  absence  of  some  cogent 
reason  to  the  contrary,  this  proceeding  must  be  regarded  as 
barred  by  mere  lapse  of  time.  The  allegation  of  the  utter 
ignorance  of  the  proceedings  can  not  in  such  case  prevail, 
unless  clearly  and  satisfactorily  proven.  Complainant  her- 
self swears  very  positively  that  she  had  no  such  knowledge 
and  no  suspicion  of  such  proceedings,  and  many  incidents  of 
her  conduct,  proven  as  part  of  the  current  of  affairs,  seem  to 
corroborate  her  statement.  On  the  contrary,  several  wit- 
nesses swear  positively  that  before  the  divorce  proceedings 
she  had  presented  to  her,  for  her  signature,  a  paper  which  she 
was  told  was  a  paper  which,  if  signed  by  her,  would  bring  a 
divorce  from  her  husband,  and  that  upon  such  representation 
she  did  sign  the  paper.  Several  witnesses  also  swear  that 
another  paper  was  received  by  her  father-in-law  in  Ohio, 
(where  she  lived,)  said  to  be  a  power  of  attorney  from  Chi- 
cago, sent  to  Ohio  for  her  signature ;  that  it  was  represented 
to  the  complainant  that  the  first  paper  was  not  sufficient, 
because  not  executed  before  a  notary  public,  and  that  com- 
plainant consented  to  sign  and  acknowledge  the  second  paper. 
John  Sloan,  the  father  of  the  defendant,  swears  that  com- 
plainant went  with  him  before  a  notary  public  and  there  did 
sign  the  second  paper,  and  that  he  and  the  notary  both  signed 
the  same  as  witnesses.  The  notary  public  swears  that  com- 
plainant did  sign  the  paper  in  his  presence,  and  that  he  made 
known  to  her  its  contents,  and  that  he,  and  Sloan,  the  father- 
in-law  of  complainant,  signed  the  same  as  witnesses,  and 
that  she  knew  when  she  signed  it  that  it  authorized  a  lawyer 
named,  in  Chicago,  to  take  the  necessary  steps  to  procure  for 
her  a  divorce.  Sloan,  the  father  of  the  defendant,  swears 
that  after  the  decree  of  divorce  was  rendered,  a  copy  of  the 
same  was  sent  to  him  in  Ohio,  and  that  he  produced  it  to 
complainant,  and  told  her  the  decree  for  the  divorce  had 
come,  and  she  thereupon  requested  him  to  keep  it,  and  not 
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to  let  the  mother  of  complainant  know  anything  upon  the 
subject. 

While  there  are  many  things  in  the  record  which  compel 
us  to  doubt  the  truth  of  some  of  these  statements,  still  the 
cause  for  disregarding  the  general  rule  is  not  so  clearly  estab- 
lished by  proof  as  to  require  or  authorize  the  court  to  depart 
therefrom  in  this  case.  It  may  be  that  the  real  truth  in  this 
case  is  with  the  complainant,  and  if  so,  a  most  wicked  and 
flagrant  wrong  has  been  done  to  her.  Such  is  not  shown  to 
be  so,  so  clearly  as  to  demand  that  the  general  rule  against 
entertaining  bills  of  review  after  the  lapse  of  five  years, 
should  be  disregarded.  It  is  a  wholesome  rule,  although  in. 
some  cases  it  may  result  unfavorably  to  the  real  justice 
between  the  parties. 

Under  these  views  the  judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


Thomas  M.  Watson  et  al. 

v. 

John  Saxer. 

Filed  at  Springfield  March  28,  1882. 

1.  Homestead — of  the  nature  of  the  title  to  which  it  may  attach.  Under 
the  Homestead  act  of  1872,  a  tenant  holding  a  leasehold  interest  in  premises 
may  claim  the  benefit  of  the  statute,  as  well  as  if  he  were  the  owner  of  the 
fee;  and  the  holder  of  any  possessory  interest  in  lands,  without  regard  to  the 
extent  of  title,  may  invoke  the  aid  of  the  statute.  The  holder  of  land  under 
a  contract  of  purchase,  under  that  act,  as  well  as  under  the  act  of  1851, 
occupying  the  same  as  a  residence  with  his  family,  is  entitled  to  a  homestead 
right  in  the  premises  to  the  value  of  $1000,  as  against  all  creditors,  except 
his  vendor  for  the  unpaid  purchase  money. 

2.  Same — new  one  bought  from  proceeds  of  sale  of  former  one.  Where 
a  person  lawfully  entitled  to  a  homestead  in  premises  sells  his  interest 
therein,  and  out  of  the  proceeds  of  the  sale  within  one  year  purchases  a 
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house  and  lot  for  a  residence  for  himself  and  family,  which  does  not  cost  or 
exceed  in  value  $1000,  and  goes  into  its  actual  occupancy,  by  residence,  in 
four  or  five  days  afterwards,  such  house  and  lot  will  constitute  his  homestead, 
and  any  sale  thereof  on  execution  against  him  will  be  a  nullity,  and  the 
sheriff's  deed  will  pass  no  title. 

Appeal  from  the  Circuit  Court  of  Pike  county;  the  Hon. 
S.  P.  Shope,  Judge,  presiding. 

Mr.  J.  S.  Irwin,  for  the  appellants: 

Homestead  right  may  be  set  up  and  relied  upon  in  an 
action  of  ejectment.     Stevens  v.  Hollinsivorth,  74  111.  202. 

A  judgment  is  not  a  lien  on  the  homestead.  Green  v. 
Marks  et  al.  25  111.  221 ;  Bonnell  v.  Smith  et  al.  53  id.  376 ; 
Shackelford  v.  Todhunter,  4  Bradw.  271. 

The  rights  of  parties  to  homesteads  depend  upon  the  laws 
in  force  at  the  time  of  the  rendition  of  judgment  upon  the 
contract.     Derby  v.  Dickson,  4  Bradw.  187. 

A  homestead  right  may  be  claimed  in  a  less  estate  than  a 
fee — may  be  in  an  equitable  estate.  Tomlin  v.  Hilliard,  43 
111.  300 ;  Blue  v.  Blue,  38  id.  9 ;  Allen  v.  Hawley,  66  id.  168. 

Tenant  by  the  curtesy  may  claim.  Potts  v.  Davenport  et  al. 
79  111.  456. 

Any  one  owning  an  estate  in  tail — for  life,  for  years — by 
the  curtesy  or  in  dower,  may  claim  homestead.  Deere  v. 
Chapman,  25  111.  612;  Conklin  v.  Foster,  57  id.  104;  McClur- 
ken  v.  McClurken,  46  id.  327. 

If  the  estate  owned  by  the  debtor  is  such  an  interest  in 
land  as  may  be  sold  under  execution,  he  may  claim  a  home- 
stead in  it,  and  this  is  the  test.  Deere  v.  Chapman,  25  111. 
610;  Conklin  v.  Foster,  57  id.  107;  McClurken  v.  McClurken, 
46  id.  327;  Shackelford  v.  Todhunter,  4  Bradw.  274;  Thomp- 
son on  Homesteads,  sees.  165-66;  Vogler  v.  Montgomery,  54 
Mo.  584. 

A  possessory  title  may  be  sold  under  execution.  Thomp- 
son v.  Bowman,  29  111.  426;  Same  case,  30  id.  84;  Colwell  v. 
Carper,  15  Ohio  St.  285. 
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Homestead  act  to  be  construed  liberally.  Turney  v.  Saun- 
ders, 45  S.  C.  527;  French  v.  Carr,  2  Gilm.  664;  Deere  v. 
Chapman,  25  111.  610 ;  Loch  v.  McMahon,  89  id.  487. 

There  may  be  a  homestead  against  all  strangers,  although 
not  against  the  vendor  or  owner  of  the  paramount  title. 
Thompson  on  Homesteads,  sees.  165-6,  334,  n.  2;  Spencer  v. 
Geisman,  37  Cal.  99 ;  Clark  v.  Twanick,  56  Ga.  359 ;  Brooks 
v.  Hyde,  37  Cal.  373 ;  Smith  v.  Whittle,  50  Ga.  626 ;  Garaty 
v.  DuBose,  5  S.  C.  493 ;  McHendley  v.  Reilly,  13  Cal.  75 ; 
McClurken  v.  McClurken,  46  111.  327 ;  Hopper  v.  Parkinson, 
5  Nev.  233;  Allen  v.  Haivley,  66  111.  169;  Peoj9^  v.  Stitt,  7 
Bradw.  298. 

Even  before  the  Homestead  act  of  1872,  by  a  fair  con- 
struction of  prior  acts,  moneys  arising  from  the  sale  of  the 
homestead  were  exempt  from  execution.  Walsh  v.  Horine, 
36  111.  238;  Cole  v.  Green,  21  id.  104;  Green  v.  Marks,  25 
id.  223 ;   Vaughn  v.  Thompson,  17  id.  80. 

And  the  proceeds  being  exempt  in  his  hands,  may  be 
exchanged  or  converted  into  a  new  homestead.  Vaughn  v. 
Thompson,  17  111.  80 ;  Shackelford  v.  Todhunter,  4  Bradw. 
271 ;  People  v.  Stitt,  7  id.  299 ;  Watkins  v.  Blatschiniski,  40 
Wis.  347;  Thompson  on  Homesteads,  sees.  395,  399. 

Messrs.  Orr  &  Crawford,  and  Mr.  J.  S.  Bailey,  for  the 
appellee : 

A  judgment  against  a  party  attaches  to  real  estate  as  soon 
as  it  is  acquired  by  him,  and  although  he  is  not  in  possession 
when  the  conveyance  is  delivered  to  him,  the  lien  attaches, 
and  the  taking  of  possession  afterwards,  and  residence  there- 
on, will  not  divest  such  lien  which  attached  before  the 
acquisition  of  a  homestead.  Tourville  v.  Pierson,  39  111.  447  ; 
Reinbach  v.  Walter,  27  id.  393. 

The  Homestead  law  of  this  State,  until  July  1,  1872,  con- 
tained no  clause  exempting  the  proceeds  of  a  voluntary  sale 
of  a  homestead  from  execution,  and  if  the  law  in  force  when 
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the  cause  of  action  accrued  is  to  govern  the  rights  of  the  par- 
ties, then  Beynolds'  exemption  ceased  when  he  disposed  of 
his  interest  in  the  farm,  and  the  proceeds  of  such  sale,  if 
converted  into  real  estate,  became  liable  for  the  payment  of 
his  debts.  Bronson  v.  Kinzie,  1  How.  311 ;  1  Kent's  Com. 
419,  note  n;  Derby  v.  Dixon,  4  Bradw.  190. 

Counsel  also  contended,  from  the  evidence  and  facts,  that 
Beynolds  had  no  homestead  in  the  Gray  farm,  and  especially 
after  the  rescission  of  his  contract  of  purchase, — that  he  had 
no  interest  therein  that  could  be  sold  on  execution. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  John  Saxer,  in 
the  circuit  court  of  Pike  county,  against  appellants,  to  recover 
the  possession  of  two  certain  lots  in  Griggsville.  On  a  trial 
of  the  cause  in  the  circuit  court  plaintiff  obtained  a  judgment 
for  the  possession  of  the  property,  and  defendants  appealed. 

Both  parties  claim  title  to  the  premises  through  Daniel  B. 
Beynolds,  who  purchased  of  one  Greene,  on  the  18th  day  of 
April,  1873.  The  plaintiff  claimed  under  a  judgment  ren- 
dered against  Beynolds  in  the  circuit  court  of  Pike  county, 
on  the  7th  day  of  April,  1873,  upon  which  the  property  was 
sold,  and  after  the  time  for  redemption  had  expired  a  deed 
was  made.  The  defendants  claimed  under  deed  from  Bey- 
nolds, executed  after  the  rendition  of  judgment,  basing  their 
right  to  hold  under  the  deed  upon  the  alleged  fact  that  the 
property  was  the  homestead  of  Beynolds,  worth  less  than 
$1000,  and  as  such,  subject  to  sale  free  from  the  lien  of 
plaintiff's  judgment.  It  is  not  claimed  that  the  property  is 
worth  more  than  $1000,  and  had  Beynolds  owned  and  occu- 
pied it  with  his  family  at  the  time  the  judgment  was  rendered, 
no  lien  would  have  been  created  by  the  rendition  of  the  judg- 
ment. On  the  other  hand,  a  sale  and  conveyance  by  Beynolds 
would  pass  the  title  to  his  grantee,  regardless  of  the  judg- 
ment.   Beynolds  did  not,  however,  obtain  the  property  until 
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ten  or  eleven  days  after  the  judgment  was  rendered,  and  did 
not  move  on  the  premises  until  four  or  five  days  thereafter. 
It  is,  however,  claimed  by  the  defendants,  that  Eeynolds  pos- 
sessed a  homestead  in  a  certain  quarter-section  of  land  in 
Pike  county,  which  he  sold  for  $3000,  and  within  one  year 
thereafter  purchased  the  premises  in  question  for  a  home- 
stead, paying  for  the  same  with  the  money  derived  from  the 
sale  of  such  homestead. 

Section  6  of  the  Homestead  act  declares :  "When  a  home- 
stead is  conveyed  by  the  owner  thereof,  such  conveyance  shall 
not  subject  the  premises  to  any  lien  or  incumbrance  to  which 
it  would  not  have  been  subject  in  the  hands  of  such  owner, 
and  the  proceeds  thereof,  to  the  extent  of  the  amount  of 
$1000,  shall  be  exempt  from  execution  or  other  process  for 
one  year  after  the  receipt  thereof  by  the  person  entitled  to 
the  exemption ;  and  if  reinvested  in  a  homestead,  the  same 
shall  be  entitled  to  the  same  exemption  as  the  original  home- 
stead." 

It  is  clear,  from  the  evidence,  that  in  August  or  September, 
1869,  Eeynolds  purchased  of  Gray  a  farm  in  Pike  county, 
consisting  of  160  acres ;  that  he  obtained  a  bond  for  a  deed, 
under  which  he  went  into  possession  of  the  land,  agreeing  to 
pay  therefor  $8000.  Eeynolds  moved  on  this  land  with  his 
family,  and  occupied  it  as  a  home,  from  September,  1869, 
until  August,  1872.  During  the  time  Eeynolds  occupied  the 
land  he  erected  a  house,  and  made  other  improvements  of  the 
value  of  $3000,  but  paid  no  part  of  the  purchase  money.  It 
also  appears  that  the  bond  for  a  deed  was  surrendered  to 
Gray  in  the  winter  of  1871  or  spring  of  1872,  and  on  the  first 
day  of  July,  1872,  a  written  contract  was  made  between  Eey- 
nolds and  Gray,  under  which  Eeynolds  agreed  to  surrender 
the  possession  of  the  land  to  Gray  on  or  before  September  5, 
1872,  and  he  also  agreed  to  deliver  to  Gray  two-fifths  of  all 
crops  raised  on  the  land  that  season,  and  in  consideration 
of  the  improvements  and  work  done  on  the  premises  Gray 
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agreed  to  pay  Eeynolds  $3000, — first  paying  such  debts  as 
Eeynolds  owed  upon  which  Gray  was  surety,  and  the  balance 
to  be  paid  to  Eeynolds.  Under  this  arrangement  Eeynolds 
received  a  note  on  one  McMahon,  for  $830.  This  note,  and 
$170  in  cash,  paid  for  the  lots  in  question.  It  is  true  that 
Gray  testified  that  before  the  first  crop  was  matured  .after 
Eeynolds  went  on  the  land,  he  became  his  tenant,  and  con- 
tinued to  occupy  the  land  as  such  until  he  left,  in  1872,  under 
a  verbal  contract.  This  is,  however,  denied  by  Eeynolds. 
But  without  stopping  to  determine  what  the  precise  character 
of  the  arrangement  was  between  these  two  parties,  the  fact 
remains  that  Eeynolds  went  into  the  possession  of  the  land 
as  a  purchaser,  and  made  valuable  improvements,  and  never 
relinquished  his  rights  as  a  purchaser  until  July  1,  1872, 
when  he  sold  out  his  improvements  and  interest  in  the  land 
for  $3000.  This  contract  was  reduced  to  writing,  and  speaks 
for  itself,  and  it  establishes  the  fact,  beyond  dispute,  that 
up  to  the  time  it  was  executed  Eeynolds  retained  a  valuable 
interest  in  the  premises.  If  at  the  time  the  contract  was 
made  Eeynolds  had  no  interest  in  the  land,  as  Gray  testified, 
and  no  right  or  title  to  it,  it  is  very  strange  that  Gray  was 
willing  to  pay  him  $3000  for  nothing. 

,  The  question  then  arises  whether  Eeynolds  had  such  right, 
title  or  interest  in  the  Pike  county  farm  as  could  be  set  up 
by  him  under  the  homestead  laws  of  the  State  as  exempt 
from  attachment,  judgment,  levy,  or  execution  sale  for  the 
payment  of  his  debts.  If  he  had,  then  the  property  in  ques- 
tion, purchased  with  $1000,  the  proceeds  of  the  sale  of  such 
homestead,  would  be  entitled  to  the  same  exemption  under 
the  statute. 

The  Homestead  act  of  1851  provided  that  the  lot  of  ground, 
and  the  buildings  thereon,  occupied  as  a  residence  and  owned 
by  the  debtor,  should  be  exempt.  Under  this  statute,  which 
seemed  to  require  the  debtor  to  own  the  property,  in  Deere  v. 
Chapman,  25  111.   610,  it  was  held  that  a  debtor  was  not 
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required  to  own  an  estate  in  fee  in  the  property  in  order  to 
claim  the  protection  of  the  statute.  It  is  there  said:  "The 
object  of  the  law  most  clearly  is  to  secure  the  head  of  the 
family  in  the  possession  and  enjoyment  of  the  lot  and  build- 
ings for  the  maintenance  and  shelter  of  himself  and  family 
as  a  home,  without  any  special  regard  to  the  extent  of  the 
estate  or  title  by  which  he  owned  it. " 

It  will  be  observed  that  the  first  section  of  our  present 
Homestead  act  is  far  more  liberal  as  to  the  ownership  of  the 
land  occupied  as  a  homestead,  than  the  old  statute  under 
which  the  decision  cited  was  rendered.  The  language  of  the 
present  statute  is:  "That  every  householder  having  a  family 
shall  be  entitled  to  an  estate  of  homestead,  to  the  extent  in 
value  of  $1000,  in  the  farm  or  lot  of  land  and  buildings 
thereon  owned  or  rightfully  possessed,  by  lease  or  otherwise, 
by  him  as  a  residence."  Under  this  statute  a  tenant  holding 
a  leasehold  interest  in  premises  may  claim  the  benefit  of  the 
statute  as  well  as  the  owner  of  the  fee.  Indeed,  the  holder 
of  any  possessory  interest  in  lands,  without  regard  to  the 
extent  of  title,  may  invoke  the  aid  of  the  statute.  If  we  are 
correct  in  the  construction  of  the  statute,  it  is  a  matter  of  no 
moment  whether  Eeynolds  occupied  the  farm  as  a  purchaser 
or  as  a  tenant, — in  either  event  he  fell  within  the  provision  of 
the  Homestead  act.  It  is  true  that  Eeynolds  could  not  claim 
a  homestead  in  the  farm  as  against  Gray,  his  vendor,  but 
that  fact  does  not  affect  the  question, — it  was  enough  that  he 
could  avail  of  the  statute  as  against  creditors. 

It  is,  however,  contended  that  section  6  of  the  Homestead 
act,  which  exempts  $1000,  proceeds  of  a  homestead  conveyed, 
for  one  year,  can  have  no  bearing  on  this  case,  as  appellee's 
debt  was  contracted  in  1870,  and  the  law  was  not  in  force 
until  1872.  The  Homestead  act  makes  no  distinction  between 
debts  contracted  before  or  after  its  passage,  and  we  do  not 
regard  it  necessary  in  this  case  to  determine  whether  the  law 
should  only  apply  to  debts  contracted  after  its  passage,  as  in 
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our  judgment  a  fair  construction  of  the  law  in  force  when  the 
debt  was  contracted  would  exempt  $1000  derived  from  a  sale 
of  a  homestead,  for  one  year.  Section  5,  of  the  act  of  1851, 
in  express  terms  provides  that  where  a  homestead  shall  be 
sold  under  legal  process,  and  $1000  shall  be  paid  to  the  party 
holding  such  homestead,  the  money  shall  be  exempt  for  one 
year.  There  is  no  difference  in  principle  between  a  sale  made 
under  the  process  of  court,  and  a  voluntary  sale,  and  whether 
the  $1000  is  secured  one  way  or  the  other  can  make  no 
difference.  If  it  is  derived  from  a  sale  of  the  homestead, 
and  represents  that  estate,  the  spirit  of  the  statute  exempts 
it  for  one  year. 

After  a  careful  consideration  of  the  evidence  we  are  of 
opinion  that  the  judgment  should  have  been  in  favor  of  the 
defendants.  Keynolds  purchased  this  property  for  a  home- 
stead with  money  derived  from  a  sale  of  a  homestead.  Within 
four  or  five  clays  after  the  purchase  he  moved  on  the  prop- 
erty and  occupied  it  with  his  family.  Under  such  circum- 
stances we  are  of  opinion  that  the  judgment  upon  which  the 
property  was  sold,  and  under  which  the  plaintiff  derived  his 
title,  did  not  become  a  lien  on  the  property,  and  that  the 
sale  under  the  judgment  was  a  nullity,  and  no  title  passed. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Henry  H.  Gage 

v. 

Christian  G.  Busse  et  al. 

Filed  at  Ottawa  March  28,  1882. 

1,  Tax  &  Kite— judgment  in  excess  of  proper  amount — redemption  by 
owner.  If  a  judgment  against  land  for  taxes  may  be  inquired  into  on  bill  in 
chancery,  and  it  may  be  shown  that  part  of  the  taxes  included  in  the  judgment 
is  illegal,  the  owner  should  be  allowed  to  redeem  from  the  sale  by  paying  the 
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redemption  money  allowed  by  the  statute  had  the  judgment  and  sale  been 
for  the  proper  amount  of  taxes. 

2.  Costs — on  bill  to  set  aside  tax  sale.  Where  a  lot  owner  knows  of  an 
application  for  judgment  against  his  lot  for  taxes,  fails  to  pay  the  taxes  prop- 
erly assessed,  and  lies  by  and  permits  judgment  for  the  taxes,  embracing  an 
erroneous  tax,  to  be  entered,  and  permits  another  in  good  faith  to  purchase 
on  the  faith  of  the  judgment,  and  not  offering  before  suit  to  pay  the  redemp- 
tion money  necessary  had  the  erroneous  taxes  been  omitted,  it  is  not  proper, 
on  bill  filed  to  set  aside  the  sale,  to  require  the  purchaser  to  pay  the  costs. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;   the  Hon.  John  A.  Jameson,  Judge,  presiding. 

Certain  lots  in  Chicago,  owned  by  appellees,  were  sold  for 
taxes  for  the  year  1875,  at  a  sale  made  in  October,  1876, 
under  a  judgment  of  the  county  court,  upon  due  notice,  as 
required  by  the  statute.  The  owners  did  not  appear  or  inter- 
pose any  objections  to  the  rendering  of  such  judgment.  The 
certificate  of  sale  was  duly  made,  and  afterwards  was  assigned 
to  the  appellant,  who  paid  all  taxes  assessed  and  levied  upon 
these  lots  after  the  taxes  for  1875. 

This  is  a  suit  in  chancery,  brought  by  appellees,  to  set 
aside  this  tax  sale,  and  enjoin  the  issue  of  a  tax  deed  to  the 
appellant.  The  bill  was  filed  October  10,  1878, — a  short 
time  before  the  expiration  of  the  time  allowed  by  statute  for 
redemption  from  such  sales.  The  sale  of  each  half  of  one  of 
the  lots  (lot  13,  block  16,  Wolcott's  addition  to  Chicago,)  was 
for  $144.09,  embracing  as  a  portion  thereof  certain  city 
taxes  which  were  not  lawful  charges  upon  the  property. 
The  amount  for  which  the  sale  was  made,  consisted  of 
$143.69  for  taxes,  and  forty  cents  costs.  The  portion  of 
this  tax  which  was  unauthorized  by  law,  but  was  embraced" 
in  the  judgment  and  in  the  sale,  was  about  $39.18.  Com- 
plainants offered  to  refund  or  pay  to  appellant  the  amount 
of  lawful  taxes  embraced  in  the  judgment,  and  all  subsequent 
taxes  paid  by  him,  with  six  per  cent  interest.  On  final  hear- 
38—102  III. 
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ing  the  relief  sought  was  granted,  on  the  terms  stated.  This 
decree,  on  appeal,  was  affirmed  in  the  Appellate  Court.  Gage 
appeals  to  this  court. 

Mr.  Augustus  N.  Gage,  and  Mr.  F.  H.  Kales,  for  the 
appellant : 

The  rule  of  res  judicata  applies  to  a  judgment  for  taxes 
the  same  as  to  any  other,  and  such  judgment  can  not  be 
attacked  collaterally.  Chestnut  v.  Marsh,  12  111.  1T3  ;  Mayo 
v.  AhLoy,  32  Cal.  479;  Porter  v.  Purely,  29  N.  Y.  106; 
People  v.  Brislin,  SO  111.  423  ;  Chicago  and  Northwestern  R.  R. 
Co.  v.  People,  83  111.  467;  Andrews  v.  People,  84  111.  28; 
Graceland  Cemetery  Co.  v.  People,  92  111.  619 ;  Griffith  v. 
Bogart,  18  How.  158 ;  Gray  v.  Brignardello,  1  Wall.  627. 

As  to  the  binding  force  and  conclusiveness  of  judgments 
in  rem,  see  Starkie  on  Evidence,  sec.  380 ;  Grandson  v. 
Leonard,  4  Cranch,  434;  Galston  v.  Hoyt,  13  Johns.  561; 
3  Wheat.  246;  Graceland  Cemetery  Co.  v.  People,  92  111.  619; 
McCahil  v.  Insurance  Co.  26  N.  J.  Eq.  531 ;  Monroe  v.  Doug- 
las, 4  Sanclf.  Ch.  134;  People  v.  Brislin,  80  111.  423;  Lehmer 
v.  People,  80  id.  601 ;  Prout  v.  People,  83  id.  154. 

If  the  county  court  had  the  right  to  proceed  and  render 
judgment  for  any  amount  of  the  taxes  claimed,  its  judgment 
can  not  be  attacked  collaterally  for  error  in  giving  it  for 
too  much.     Law  v.  People,  87  111.  385. 

Mr.  Edwaed  G.  Mason,  and  Mr.  Alfred  Bishop  Mason,  for 
the  appellees : 

No  court  has  jurisdiction  to  enter  judgment  for  an  illegal 
tax,  and  a  judgment  for  a  legal  one  is  conclusive  only  upon 
a  person  who  appears  and  objects.  Belleville  Nail  Co.  v. 
People,  98  111.  399;  Campbell  v.  State,  41  id.  455 ;  Allen  v. 
Peoria  R.  R.  Co.  44  id.  85 ;  McLaughlin  v.  Thompson,  55  id. 
249;  McVeigh  v.  Winser,  3  Otto,  274;  Cooley  on  Taxation, 
344;  Blackwell  on  Tax  Titles,  160. 
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The  property  having  been  sold  under  a  joint  execution 
issued  upon  all  the  judgments  for  the  sum  of  all  the  taxes, 
the  owner  could  not  have  redeemed  from  any  portion  of  the 
sale,  but  only  from- the  whole.     Rev.  Stat.  ch.  120,  sec.  210. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Assuming  that  the  judgment  under  which  this  sale  for 
taxes  was  made  may  be  inquired  into,  it  is  not  perceived  that 
equity  requires  that  appellant  should  be  shorn  of  his  rights 
under  the  purchase  to  any  greater  extent  than  in  so  far  as 
they  are  affected  by  the  amount  of  taxes  erroneously  included 
in  the  judgment.  On  that  hypothesis  the  decree  ought  to 
have  been  that  complainants  be  allowed  to  redeem  from  the 
sale  by  paying  the  redemption  money  allowed  by  the  statute 
had  the  judgment  and  sale  been  for  the  proper  amount  of 
taxes,  which  can  be  readily  ascertained  by  deducting  the 
erroneous  tax  from  the  amount  of  the  judgment.  It  does 
not  seem  just,  either,  that  under  the  circumstances  the  pur- 
chaser at  a  tax  sale  ought  to  be  compelled  to  pay  the  costs 
of  this  suit.  It  is  not  shown  that  complainants  did  not  in 
fact  know  that  the  suit  for  taxes  was  pending.  For  aught 
that  appears  in  this  record  these  complainants  had  full 
knowledge  of  the  pendency  of  the  proceedings  for  the  collec- 
tion of  the  taxes  due  on  their  land.  They  failed  to  pay  the 
taxes  which  were  properly  assessed.  They  were  first  at  fault. 
They  lay  by  without  objection,  and  permitted  the  judgment 
for  the  taxes,  embracing  the  erroneous  tax,  to  be  entered, 
and  permitted  the  complainant  in  good  faith  to  purchase,  on 
the  faith  of  that  judgment.  They  did  not,  before  beginning 
this  suit,  offer  to  pay  the  amount  of  redemption  money  which 
would  have  been  necessary  had  the  erroneous  taxes  not  been 
included  in  the  judgment.  If  they  wish  the  aid  of  a  court 
of  equity  to  relieve  them  from  the  injury  they  are  about  to 
suffer,  they  ought  to  treat  that  as  having  been  done  which 
ought  to  have  been  done.    To  permit  parties  with  full  knowl- 
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edge  to  lie  by,  neglect  to  pay  the  true  amount  of  their  taxes, 
neglect  to  assert  their  objections  when  judgment  is  sought 
against  their  land,  having  a  full  opportunity  to  do  so,  and, 
after  another  has  invested  his  money  on  the  faith  of  such 
judgment,  to  come  into  a  court  of  chancery,  and  escape  by 
paying,  at  this  late  day,  simply  the  taxes  which  they  ought 
to  have  paid,  and  six  per  cent  interest  thereon,  would  be  to 
invite  men  to  omit  to  pay  their  taxes,  and  to  speculate,  with- 
out danger  of  losing  their  land,  upon  the  chances  of  showing 
some  erroneous  tax  embraced  in  the  judgment  for  taxes. 
Public  policy  demands  that  this  should  not  be. 

The  judgment  of  the  Appellate  Court  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Judgment  reversed. 


Saeah  0.  Hanna  et  al. 

v. 

Susannah  M.  Eead  et  al. 

Filed  at  Ottawa  March  28,  1882. 

1.  Former  adjudication — how  far  conclusive.  A  decree  of  a  court  of 
competent  jurisdiction  in  the  State  of  Indiana,  finding  that  a  deceased  grantor 
of  lands  was,  at  the  time  of  making  a  conveyance  of  lands  in  that  State,  insane, 
and  incapable  of  doing  business,  and  setting  such  conveyance  to  his  wife 
aside,  is  not  only  competent  evidence  to  establish  the  fact  of  the  grantor's 
insanity,  in  a  suit  between  substantially  the  same  parties,  to  avoid  a  convey- 
ance of  lands  in  this  State,  made  by  the  same  grantor  and  at  the  same  time 
the  deed  was  made  to  the  Indiana  lands,  to  a  trustee,  who  immediately  con- 
veyed to  the  grantor's  wife,  but  when  properly  pleaded  and  relied  on,  is 
conclusive  upon  the  defendants  in  the  latter  suit,  as  to  that  fact. 

2.  "When  the  former  adjudication  is  relied  on  as  an  answer  and  bar  to  the 
whole  cause  of  action,  or,  in  other  words,  when  it  is  claimed  to  be  an  answer 
to  all  the  questions  involved  in  the  subsequent  action,  then  it  must  appear 
that  the  cause  of  action  and  thing  sought  to  be  recovered  are  the  same  in  both 
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suits.     The  former  adjudication  in  such  case  is  known  as  an  estoppel  by 
judgment,  and  the  judgment  itself  is  a  bar  to  the  action. 

3.  But  when  some  specific  fact  or  question  has  been  adjudicated  and 
determined  in  a  former  suit,  and  the  same  fact  or  question  is  again  put  in 
issue  in  a  subsequent  suit  between  the  same  parties,  its  determination  in  the 
former  suit,  if  properly  presented  and  relied  on,  will  be  held  conclusive  upon 
the  parties  in  the  latter  suit,  without  regard  to  whether  the  cause  of  action  is 
the  same  in  both  suits  or  not.  This  is  known  as  an  estoppel  by  verdict,  and 
is  equally  available  to  a  plaintiff  in  support  of  his  action,  when  the  circum- 
stances warrant  it,  as  when  offered  by  a  defendant  as  matter  of  defence. 

4.  Same — as  to  identity  of  parties.  It  is  sufficient  to  make  a  former 
adjudication  as  to  any  material  fact  determined,  an  estoppel,  that  the  parties 
be  substantially  the  same.  The  fact  that  in  the  second  suit  one  is  made  a 
party  who  was  not  a  party  in  the  first  action,  will  not  defeat  the  application 
of  the  rule  of  estoppel  when  such  person  is  a  mere  formal  party,  having  no 
interests  that  can  be  affected. 

5.  Judgment — can  not  be  attacked  collaterally.  The  force  and  effect 
of  a  decree  of  a  sister  State,  when  set  up  as  an  estoppel  to  deny  a  fact  neces- 
sarily found  by  it,  can  not  be  avoided  by  showing  that  the  defendant  in  such 
former  suit,  and  against  whom  the  finding  is  offered,  was  insane  at  the  time 
such  proceedings  were  had  therein.  The  effect  of  such  decree  can  be  obvi- 
ated only  by  a  direct  proceeding  in  the  courts  of  such  State  to  impeach  or  set 
it  aside. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  William  H.  Barnum,  Judge,  presiding. 

Messrs.  Walker  &  Carter,  for  the  plaintiffs  in  error: 

The  judgment  of  a  court  of  a  sister  State  is  entitled  to  the 
same  force  and  effect  as  in  the  State  where  it  was  rendered. 
Sec.  1,  art.  4,  Constitution  of  United  States ;  Mills  v.  Duryee, 
1  Cranch,  481 ;  Andrews  v.  Montgomery  et  al.  19  Johns.  162 ; 
Baker  v.  Palmer,  83  111.  568. 

Every  judgment  is  conclusive  between  parties  and  privies 
as  to  such  facts  in  issue  upon  which  a  judgment  is,  on  its 
face,  conditioned,  as  were  actually  decided  by  the  court. 
Freeman  on  Judgments,  sec.  252. 

That  a  decision  upon  any  material  point  is  conclusive, 
though  the  subject  matter  of  the  two  suits  be  different : 
Freeman  on  Judgments,  sec.  253 ;  Spencer  v.  Dearth,  43  Vt. 
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98;  Belts  v.  Starr,  5  Conn.  550;'Doty  v.  Brown,  4  N.  Y.  71; 
Williams  v.  Fitzhugh,  44  Barb.  321 ;  Walker  v.  Chase,  53  Me. 
258;  Davis  v.  Brown,  4  Otto,  423. 

A  judgment  is  conclusive  not  only  as  to  the  subject  matter 
in  suit,  but  as  to  all  other  suits,  which,  though  concerning 
other  subject  matter,  involve  the  questions  in  controversy. 
Freeman  on  Judgments,  sec.  253  ;  Gardner  v.  Buckbee,  3  Cow. 
120 ;  Boucliaud  v.  Bias,  3  Denio,  238 ;  Babcock  v.  Campbell, 
12  Ohio  St.  11 ;  Sawyer  v.  Woodbury,  7  Gray,  449 ;  Merriam 
v.  Whittemore,  5  id.  316 ;  Caperton  v.  Sclimidt,  26  Cal.  479 ; 
Eastman  v.  Cooper,  15  Pick.  276;  Sage  v.  McAlpin,  11  Cush. 
165;  Beloit  v.  Morgan,  7  Wall.  619;  San  Antonio  v.  Lane, 
32  Tex.  411. 

If  the  same  evidence  will  support  both  actions,  a  judgment 
in  the  one  is  conclusive  upon  the  same  issue  in  the  second 
suit,  though  the  cause  of  action  be  different.  Doty  v.  Brown, 
4  Comst.  (N.  Y.)  71 ;  Taylor  v.  Castle,  42  Cal.  371 ;  Cannon 
v.  Brame,  45  Ala.  262;  Percy  v.  Foote,  36  Conn.  102;  Gunn 
v.  Howell,  27  Ala.  663. 

As  to  the  effect  which  the  courts  in  Indiana  would  give  the 
judgment  offered  and  excluded,  see  24  Ind.  156;  57  id.  56; 
1  Blackf.  360;  55  Ind.  584;  51  id.  329;  46  id.  350;  45  id. 
489. 

As  to  the  question  how  far  the  contravening  or  subsisting 
insanity  of  a  judgment  defendant  affects  the  judgment  when 
it  comes  up  collaterally,  we  assert  that  it  does  not  affect  it 
at  all,  and  cite  Freeman  on  Judgments,  sec.  152;  63  Pa.  St. 
320;  50  Md.  214;  1  Gill,  (Md.)  347;  31  Ohio  St.  247. 

Messrs.  Wilson,  Martin  &  Cook,  for  the  defendants  in 
error : 

To  make  a  matter  decided  res  judicata,  there  must  be  a 
concurrence  of  the  following  four  conditions  :  Identity  in  the 
thing  sued  for,  identity  in  the  cause  of  action,  and  identity 
of  persons  and  of  parties.     Bouvier's  Law  Die.  467 ;  Miller 
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v.  McMannis,  57  111.  126;  Gray  v.  Gillilan,  15  id.  456; 
Van  Alstyne  v.  Ind.,  Pitts,  and  Cleav.  B.  R.  Co.  34  Barb.  28 ; 
Mersereau  v.  Pearsall,  19  N.  Y.  108. 

A  former  decree  is  neither  conclusive  nor  admissible, 
unless  both  suits  are  between  the  same  parties.  1  Green- 
leaf  on  Evidence,  sees.  522,  524;  Maule  v.  Brice  2  C.  P. 
Cooper,  (Temp.  Cott.)  215 ;  Baring  v.  Fanning,  1  Paine, 
549 ;  Duchess  of  Kingston's  case,  20  How.  St.  Trials,  369 ; 
Thomas'  Trustees  v.  Brashear,  4  T.  B.  Mon.  65 ;  Owings  v. 
Hull,  9  Pet.  607;   Gates  v.  Woodson,  2  Dana,  454. 

The  former  case  was  not  fairly  tried  on  its  merits.  Where 
this  happens  from  the  sudden  incapacity  of  the  defendant, 
he  is  not  concluded  by  the  former  judgment.  1  Greenleaf 
on  Evidence,  sec.  530. 

It  is  competent  to  show  the  state  of  facts  which  existed  on 
this  point  at  the  trial.     Cromwell  v.  Sac  County,  4  Otto,  356. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Ezra  B.  Bead,  on  the  26th  clay  of  April,  1877,  was  the 
owner  in  fee  of  a  large  amount  of  real  estate,  situate  in  Vigo 
county,  Indiana,  where  he  then  resided  with  his  family.  He 
was  also,  at  the  same  time,  the  owner  of  other  valuable  real 
property  in  Chicago,  this  State,  being  the  same  now  in  con- 
troversy. On  the  day  above  mentioned,  at  his  residence  in 
Vigo  county,  he  executed  two  deeds,  embracing  the  whole  of 
his  estate,  by  one  of  which  he  conveyed  directly  to  his  wife, 
Susannah  M.  Bead,  the  Indiana  lands,  and  by  the  other, 
under  the  advice  of  counsel,  he  conveyed  the  Chicago  prop- 
erty to  Marvin  M.  Hickox,  who  thereupon,  in  pursuance  of  a 
previous  understanding  between  the  parties  to  that  effect, 
conveyed  the  same  property  to  Bead's  wife,  so  that  by  means 
of  the  three  deeds  she  became  clothed  with  the  apparent  legal 
title  to  all  her  husband's  lands. 

On  the  10th  of  the  following  month  Bead  died  intestate, 
leaving  the  said  Susannah  M.  Bead,  his  widow,  and  Sarah 
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0.  Hanna,  Jonathan  T.,  Kenton  C,  Broady,  and  Parke 
Bead,  his  children  and  only  heirs  at  law.  The  first  three  of 
the  children  above  mentioned  were  by  his  first  wife,  and  the 
other  two,  Broady  and  Parke,  by  his  second  wife.  Shortly 
after  the  death  of  Bead  his  children  by  his  first  wife,  the 
present  plaintiffs  in  error,  commenced  a  suit  in  the  circuit 
court  of  Vigo  county,  against  the  widow  and  her  two  children, 
Broady  and  Parke,  for  the  purpose  of  having  Bead's  deed  to 
his  wife  of  the  Indiana  lands  set  aside  and  canceled,  on  the 
alleged  ground  that  at  the  time  of  making  the  conveyances 
above  mentioned  he  was  insane,  and  on  the  further  ground 
that  said  conveyances  were  obtained  through  the  fraud  and 
undue  influence  of  the  grantee. 

The  defendants,  having  been  duly  served  with  process, 
appeared  in  court,  and  by  their  answer  distinctly  denied  the 
charges  of  insanity  and  undue  influence,  and  upon  the  issues 
thus  formed  the  cause  was  heard  and  determined  upon  the 
merits  at  the  November  term,  1877,  of  the  Yigo  county  cir- 
cuit court,  resulting  in  a  judgment  and  decree  setting  aside 
the  deed  to  the  Indiana  lands.  As  a  basis  of  that  decree  the 
court  specifically  found  that  Ezra  B.  Bead  executed  the  deed 
because  of  the  undue  influence  and  fraudulent  conduct  of  the 
said  Susannah  M.  Bead,  and  that  at  the  time  he  so  executed 
these  deeds,  on  the  26th  of  April,  1S77,  "he  was  of  unsound 
mind,  and  incapable  of  making  said  instruments."  The  decree 
and  specific  findings  of  the  circuit  court  of  Vigo  county  are 
still  in  full  force  and  effect. 

Plaintiffs  in  error,  assuming  the  adjudication  in  the  Indi- 
ana court  was  conclusive  upon  the  question  of  Bead's  mental 
condition  at  the  time  of  making  the  deeds  in  question,  filed 
the  present  bill  against  the  defendants  in  error,  alleging,  as 
was  done  in  the  former  case,  the  insanity  of  Bead  and  the 
undue  influence  and  fraud  of  his.  wife,  and  also  setting  up 
the  proceedings  in  the  Vigo  county  circuit  court,  including 
the  decree  and  findings  in  said  cause  as  heretofore  stated, 
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and  relied  upon  the  transcript  of  the  record  of  that  case  as 
evidence  to  sustain  the  hill  in  the  present  case.  The  circuit 
court,  however,  refused  to  admit  the  transcript  in  evidence, 
and  plaintiffs  in  error  not  offering  any  other  or  further  evi- 
dence with  respect  to  the  insanity  of  Eeed  or  the  undue 
influence  and  fraud  of  his  wife,  the  court  entered  a  decree 
dismissing  the  bill,  to  reverse  which  the  complainants  in  the 
bill  bring  the  case  to  this  court  by  writ  of  error. 

The  immediate  question  presented  by  the  record  for  our 
determination  is,  whether  the  court  below  erred  in  excluding 
from  its  consideration  as  evidence  the  transcript  of  the  pro- 
ceedings in  the  Vigo  county  circuit  court,  and  the  solution  of 
this  question  of  course  depends  upon  what,  if  any,  effect  must 
be  given  to  the  record  of  those  proceedings  as  an  instrument 
of  evidence  in  the  present  suit  for  the  purpose  of  establish- 
ing the  alleged  insanity  of  Eead,  or  the  fraud  and  undue 
influence  of  his  wife.  Since  the  proof  of  either  of  these  facts 
would  fully  warrant  the  relief  sought  by  the  bill, — and  it  is 
clear  if  the  record  be  competent  evidence  to  establish  the 
one,  it  is  the  other, — it  will  only  be  necessary  to  consider  the 
question  so  far  as  it  relates  to  the  mental  capacity  of  Eead 
at  the  time  of  executing  the  deeds. 

On  the  one  hand,  it  is  insisted  by  defendants  in  error  that 
all  the  conditions  essential  to  the  admissibility  of  such  evi- 
dence are  wanting, — that  there  is  neither  identity  in  the  thing 
sued  for,  in  the  cause  of  action,  nor  of  the  parties  in  the  two 
actions,  and  hence  they  conclude  the  evidence  was  properly 
excluded.  On  the  other  hand,  plaintiffs  in  error  maintain 
that  in  the  former  suit  the  mental  capacity  of  Eead  at  the 
time  of  the  execution  of  these  deeds  was  directly  put  in  issue 
by  the  pleadings,  fully  considered,  and  expressly  determined 
by  the  court,  as  appears  from  the  pleadings  and  decree  in 
that  cause ;  that  within  the  meaning  of  the  law  relating  to  a 
former  adjudication,  when  operating  as  an  estoppel,  the  par- 
ties to  the  present   and  former  actions  are  the  same,  and 
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hence,  although  there  is  a  want  of  identity  in  the  thing 
sought  to  be  recovered  and  the  cause  of  action  in  the  two 
suits,  the  record  of  the  decree  in  the  former  suit,  which 
specifically  finds  that  Eead  at  the  time  in  question  was 
insane  and  incapable  of  making  a  conveyance,  was  not  only 
competent  evidence  to  establish  that  fact  in  the  present  suit, 
but  was  absolutely  conclusive  of  it, — and  in  this  position  we 
are  of  opinion  plaintiffs  in  error  are  sustained  by  the  decided 
weight  of  authority. 

The  contention  of  defendants  in  error  that  before  an  adju- 
dication in  a  former  suit  can  be  made  available  as  an  estop- 
pel, it  must  appear  that  the  thing  sought  to  be  recovered 
and  the  cause  of  action  in  both  suits  are  the  same,  is  not 
universally  true.  A  careful  examination  of  the  subject  will 
show  there  is  a  diversity  in  the  cases  in  this  respect  which, 
if  kept  in  view,  will  satisfactorily  explain  what  would  other- 
wise appear  to  be  irreconcilable  statements  of  different  courts 
of  the  highest  respectability  in  discussing  the  law  of  estoppel 
by  judgment  or  verdict.  Where  the  former  adjudication  is 
relied  on  as  an  answer  and  bar  to  the  whole  cause  of  action, 
or,  in  other  words,  where  it  is  claimed  to  be  an  answer  to  all 
the  questions  involved  in  the  subsequent  action,  then  it  must 
appear,  as  claimed  by  defendants  in  error,  that  the  cause  of 
action  and  thing  sought  to  be  recovered  are  the  same  in  both 
suits.  The  former  adjudication  in  cases  of  this  class  is 
technically  known  as  an  estoppel  by  judgment,  and  the  judg- 
ment itself  is  commonly  characterized  as  a  bar  to  the  action ; 
but  where  some  specific  fact  or  question  has  been  adjudicated 
and  determined  in  a  former  suit,  and  the  same  fact  or  ques- 
tion is  again  put  in  issue  in  a  subsequent  suit  between  the 
same  parties,  its  determination  in  the  former  suit,  if  properly 
presented  and  relied  on,  will  be  held  conclusive  upon  the  par- 
ties in  the  latter  suit,  without  regard  to  whether  the  cause  of 
action  is  the  same  in  both  suits  or  not.  This  species  of 
estoppel  is  known  to  the  law  as  an  estoppel  by  verdict,  and 
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is  equally  available  to  a  plaintiff  in  support  of  his  action, 
when  the  circumstances  warrant  it,  as  when  offered  by  a 
defendant  as  matter  of  defence.  The  estoppel  relied  on  in 
the  present  case  clearly  belongs  to  the  class  last  considered, 
so  it  is  unimportant  whether  the  cause  of  action  is  the  same 
in  both  cases  or  not.  Although  there  is  the  diversity  in  the 
two  classes  of  cases  we  have  mentioned,  it  is  apprehended 
there  is  no  material  difference  in  the  principles  by  which  they 
are  governed. 

Whether  the  adjudication  relied  on  as  an  estoppel  goes  to 
a  single  question,  or  all  the  questions  involved  in  a  cause,  the 
fundamental  principle  upon  which  it  is  allowed  in  either  case 
is,  that  justice  and  public  policy  alike  demand  that  a  matter, 
whether  consisting  of  one  or  many  questions,  which  has  been 
solemnly  adjudicated  by  a  court  of  competent  jurisdiction, 
shall  be  deemed  finally  and  conclusively  settled  in  any  subse- 
quent litigation  between  the  same  parties,  where  the  same 
question  or  questions  arise,  except  where  the  litigation  is  a 
direct  proceeding  for  the  purpose  of  reversing  or  setting  aside 
such  adjudication.  The  foregoing  view  of  the  law  on  this 
subject  is  believed  to  be  fully  sustained  by  the  following 
authorities :  Betts  v.  Starr,  5  Conn.  550 ;  Parker  v.  Standish, 
3  Pick.  288;  Van  Rensselaer  v.  Akin,  22  Wend.  549;  Aurora 
City  v.  West,  7  Wall.  82;  Young  v.  Black,  7  Cranch,  565; 
Miller  v.  Maurice,  6  Hill.  114;  White  v.  Coatsworth,  2  Selden, 
137;  Eastman  v.  Cooper,  15  Pick.  276;  Gardner  Y.Buckbee, 
3  Cow.  120 ;  Bouchaud  v.  Diets,  3  Den.  243 ;  Hayes  v.  Gucly- 
kunst,  1  Jones,  221 ;  Cromwell  v.  County  of  Sac,  94  U.  S. 
(4  Otto,)  526 ;  Davis  v.  Brown,  id.  423 ;  Duchess  of  King- 
ston's case,  2  Smith's  L.  C.  424;  Outram  v.  Moorewood,  3 
East,  346;  Moonott  v.  Hampton,  7  T.  K.  269;  Arlin  v. 
Parkin,  2  Burr.  665. 

It  is  not  denied  that  the  decree  and  findings  in  the  In- 
diana case  conclusively  establish  the  insanity  of  Bead  at  the 
time  of  making  the  conveyance  to  the  Indiana  lands,  but  it 
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is  suggested  that  notwithstanding  the  evidence  conclusively 
shows  that  the  making  of  the  deed  to  the  Illinois  land  was  at 
the  same  time,  and  that  the  execution  of  these  conveyances 
constituted  one  and  the  same  transaction,  still,  of  necessity, 
there  must  have  heen  a  moment  of  time  intervening  between 
the  execution  of  the  two  deeds,  and  hence  it  is  maintained 
we  can  only  arrive  at  the  conclusion  the  grantor  was  insane 
at  the  time  of  making  the  deed  to  the  Illinois  land  by  mere 
argument  or  inference,  which  is  not  permitted  in  applying 
the  doctrine  of  res  judicata.  We  regard  this  position  as  too 
technical  and  refined  for  any  practical  purpose.  To  adopt  it 
would  be  to  lose  sight  of  the  real  substance  of  the  transac- 
tion, and  to  go  in  pursuit  of  its  shadow.  It  would  place  the 
court  in  direct  antagonism  with  a  number  of  the  cases  above 
cited,  and  afford  a  striking  illustration  of  what  is  known  as 
"sticking  in  the  bark." 

That  the  mental  condition  of  Eead  at  the  time  of  making 
these  deeds  was  put  directly  in  issue  by  the  pleadings,  and 
expressly  decided  by  the  decree  in  the  former  suit,  we  think 
clear,  beyond  all  doubt.  Both  deeds  were  made  exhibits  to 
the  bill  in  that  case,  and  in  referring  to  these  deeds  it  is 
expressly  charged  in  the  bill  "that  at  the  time  of  executing 
said  deeds  said  Ezra  B.  Bead  was  of  insane  mind,  and  said 
supposed  deeds  were  not  his  deeds. "  This  allegation  was 
put  directly  in  issue  by  the  answer  of  the  defendants,  which 
was  a  general  denial  of  all  the  allegations  in  the  bill.  Upon 
the  issue  thus  formed,  the  cause  was  submitted  to  a  jury, 
and  was  tried  upon  the  merits.  The  jury  returned  a  general 
verdict  for  the  complainants,  and  thereupon  the  court,  in 
pursuance  of  the  verdict,  entered  a  formal  judgment,  wherein 
it  was  adjudged  and  decreed,  "that  the  matters  and  things 
alleged  in  the  complaint,  and  each  paragraph  thereof,  are 
true  as  therein  alleged. "  One  of  these  allegations  thus  found 
by  the  decree  to  be  true,  as  we  have  just  seen,  is  that  Bead, 
at  the  time  of  making  these  deeds,  was  of  "insane  mind." 
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It  is  thus  clear,  both  from  the  pleadings  and  decree,  that  the 
insanity  of  Bead  was  fixed,  and  conclusively  established,  at 
the  time  of  making  these  deeds.  Their  execution  being 
concurrent  acts,  and  constituting  but  one  transaction,  his 
insanity  could  not,  in  the  very  nature  of  things,  have  been 
shown  as  to  one  deed  without  showing  it  as  to  the  others 
also,  and  the  mere  fact  that  that  court  had  no  power  to  enter 
a  decree  directly  affecting  the  title  to  the  Chicago  property, 
does  not  at  all  affect  the  conclusiveness  of  its  finding  as 
respects  Bead's  insanity  at  the  time  of  making  these  deeds. 

It  is  further  objected  that  the  parties  to  the  former  and 
present  suits  are  not  the  same.  This  objection  we  do  not 
regard  as  tenable.  It  is  sufficient  for  the  purposes  of  the 
rule  relating  to  a  former  adjudication,  when  relied  on  as  an 
estoppel,  that  the  parties  be  substantially  the  same,  and  so 
we  regard  them  in  the  present  case.  Thompson  v.  Roberts, 
24  How.  233;  7  Bob.  Prac.  137;  Drake  v.  Perry,  58  111.  122. 
In  the  case  last  cited,  the  holder  of  a  note  indorsed  in  blank 
brought  an  action  upon  it  before  a  justice  of  the  peace,  in 
the  name  of  the  payee,  for  his  use,  in  which  a  judgment  was 
rendered  for  the  defendant.  The  holder,  without  taking  an 
appeal,  subsequently  withdrew  the  note  from  the  justice, 
filled  up  the  blank  indorsement  with  his  own  name,  and  insti- 
tuted another  suit  upon  it  in  his  name  as  indorsee,  and  it 
was  held  the  judgment  in  the  first  action  was  a  bar  to  the 
second.  There,  although  the  parties  were  nominally  different, 
nevertheless  the  doctrine  of  res  judicata  was  applied,  on  the 
ground  the  parties  in  interest  were  the  same. 

It  is  not  important  to  determine  whether  Hickox  is  a 
necessary  or  even  a  proper  party  to  the  present  suit.  The 
utmost  that  can  be  claimed  is,  that  he  is  a  mere  formal 
party,  having  no  interests  that  can  be  affected  by  the  result 
of  the  litigation,  let  it  go  as  it  may.  In  fact,  by  his  answer 
he  disclaims  all  interest  in  the  subject  matter  of  the  suit, 
and  shows,  as  is  conceded,  that  he  was  used  in  the  transac- 
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tion  merely  as  one  of  the  instrumentalities  by  which  Read 
attempted  to  convey  the  Illinois  lands  to  his  wife.  Had 
Read  been  of  sound  mind,  Hickox  would  have  subserved  the 
purpose  of  a  mere  conduit,  through  which  the  title  to  the 
lands  would  have  passed  from  him  to  his  wife,  and  nothing 
more.  The  bill,  in  this  case,  seeks  no  relief  whatever  of 
Hickox,  and  if  he  has  any  possible  interest  in  this  question 
of  estoppel,  it  is  clearly,  in  the  light  of  his  own  answer,  in 
favor  of  sustaining  the  former  adjudication.  But,  as  before 
stated,  we  do  not  regard  him  as  having  any  legal  interest  in 
the  subject  matter  of  this  suit,  or  the  vital  question  upon 
which  it  depends. 

The  further  point  is  made,  that  even  conceding  the  general 
current  of  authority  upon  the  subject  of  estoppel,  so  far  as 
it  affects  the  present  controversy,  to  be  as  we  have  stated, 
still  it  is  claimed  that  under  the  decisions  of  Indiana. the 
adjudication  in  question  would  not  be  conclusive  of  Read's 
insanity  in  a  subsequent  suit  like  the  present,  in  that  State. 
If  this  claim  is  justified  by  the  actual  decisions  of  that  State, 
it  must  be  confessed  that  it  affords  a  conclusive  answer  to 
the  chief  ground  upon  which  the  present  decree  is  assailed. 
The  case  mainly  relied  on  in  support  of  this  position  is 
Roberts  v.  Robeson,  27  Ind.  454,  and  it  must  be  conceded  that 
if  that  was  the  only  evidence  of  the  rule  in  that  State  upon  the- 
subject,  the  case  would  seem  to  justify  the  conclusion  which 
defendants  in  error  draw  from  it ;  but  we  regard  that  case 
not  only  unsound  on  principle,  but  as  inconsistent  with  both 
the  previous  and  subsequent  decisions  of  the  same  court. 
Reeves  et  al.  v.  Plough,  46  Ind.  350 ;  Bates  et  al.  v.  Spooner 
et  al.  45  id.  489 ;  Pressler  et  al.  v.  Turner  et  al.  57  id.  56 ; 
Davenport  v.  Barnett,  51  id.  329. 

In  the  case  last  cited  a  junior  mortgagee  filed  a  complaint 
to  foreclose,  making  a  senior  mortgagee  a  party,  and  alleging 
the  latter  had  been  paid  the  amount  of  his  mortgage,  but 
that,   notwithstanding  such  payment,   he  was    fraudulently 
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confederating  with  others  to  enforce  payment  again  out  of  the 
mortgaged  estate,  for  the  purpose  of  defeating  the  claim  of 
the  complainant.  The  senior  mortgagee  made  no  defence  to 
this  action,  and  there  was  a  decree  or  judgment  pro  confesso 
rendered  against  him.  Subsequently  the  latter  brought  an 
action  to  foreclose  his  own  mortgage,  making  the  junior 
mortgagee  a  party,  who  set  up,  by  way  of  defence,  the  adju- 
dication in  the  former  suit,  and  the  decree  in  that  case  was 
held  conclusive  upon  the  question  of  payment  of  the  senior 
mortgage.  In  that  case  it  was  urged,  as  it  is  in  the  one 
before  us,  that  the  doctrine  of  res  judicata  should  not  apply, 
for  the  reason  the  parties  were  not  the  same  in  the  former 
as  in  the  subsequent  suit ;  but  the  objection  did  not  prevail, 
and  the  court  laid  down  the  general  rule,  which  is  in  perfect 
harmony  with  the  current  of  authority  on  the  subject,  that 
"any  of  the  parties  to  an  action  between  whom  issues  have 
been  formed  and  determined,  may,  in  a  subsequent  action, 
where  the  same  issues  are  tendered,  plead  a  former  adjudica- 
tion as  between  them,  although  the  parties  to  the  different 
actions  may  not  all  be  the  same  persons."  It  will  be  also 
perceived  that  neither  the  causes  of  action  nor  the  objects  of 
the  two  suits  were  the  same.  In  the  former  suit  the  debt 
secured  by  the  junior  mortgage  was  the  cause  of  action,  and 
the  object  was  to  foreclose  that  mortgage  by  making  it  a 
prior  and  first  lien.  The  object  of  the  second  suit  was  to 
enforce  the  older  mortgage  as  a  superior  and  subsisting  lien 
on  the  mortgaged  property,  and  the  cause  of  action  was  the 
alleged  existing  debt  secured  by  the  older  mortgage.  Yet 
the  question  whether  the  first  mortgage  debt  had  been  in  fact 
paid  was  presented  in  both  cases,  and  hence  its  determina- 
tion in  the  former  suit  was  conclusive  of  it  in  the  latter.  So 
in  the  case  before  us,  while  there  is  no  unity  in  the  causes 
of  action  or  of  the  objects  of  the  two  suits,  and  only  a  partial 
unity  as  to  the  parties,  yet,  as  in  the  cases  just  considered, 
the  question  whether  Eead,  at  the  time  of  making  the  deeds 
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in  question,  was  insane  or  not,  was  involved  in  both  suits, 
and  its  determination  in  the  first  must  be  accepted  as  con- 
clusive of  it  in  the  second,  and  this  conclusion  is  fully  sus- 
tained by  Davenport  v.  Barnett,  supra. 

It  is  .sought,  also,  in  the  present  case,  to  avoid  the  effect  of 
the  Indiana  decree,  on  the  alleged  ground  that  Mrs,  Bead 
herself  was  insane  at  the  time  these  proceedings  were  had, 
and  that  by  reason  thereof  a  misunderstanding  arose  between 
her  and  her  counsel,  which  resulted  in  preventing  a  fair  trial 
on  the  merits.  It  is  clear,  on  authority,  such  a  defence  can 
not  be  made  available  in  a  collateral  proceeding  like  this. 
If  what  is  claimed  be  true,  doubtless  an  original  bill  of  com- 
plaint would  lie  in  the  court  where  that  decree  was  rendered, 
for  the  purpose  of  impeaching  it,  on  the  grounds  stated,  or 
there  may  be  other  means  of  redress  afforded  by  the  law  of 
that  State ;  yet  we  are  aware  of  no  principle  that  will  sanc- 
tion the  attacking  of  a  judgment  or  decree  of  a  sister  State 
for  such  cause  in  a  mere  collateral  proceeding,  as  is  sought 
to  be  clone  here.  It  is  true  a  few  cases  may  be  found  where 
this  has  been  permitted,  yet  we  do  not  regard  them  as  sound 
in  principle,  and  they  are  in  direct  conflict  with  the  general 
current  of  authority  on  the  subject.  It  is  conceded  that  the 
circuit  court  of  Yigo  county  had  jurisdiction  both  of  the  par- 
ties to  the  suit  and  the  subject  matter  of  litigation,  and  such 
being  the  case,  the  decree  there  must  be  held  conclusive  on 
the  parties  until  reversed  or  otherwise  set  aside  by  some 
direct  proceeding  for  that  purpose.  It  is  not  claimed  or  pre- 
tended that  the  decree  could  be  thus  collaterally  attacked  in 
the  State  where  it  was  rendered,  and  to  permit  it  to  be  clone 
here  would  be  to  wholly  disregard  that  provision  of  the 
national  constitution,  and  the  act  of  Congress  carrying  it  into 
effect,  which  provide  that  the  record  of  a  judgment  of  a 
sister  State,  when  properly  authenticated,  shall  be  entitled, 
when  offered  as  evidence  in  another  State,  to  the  same  faith 
and  credit  which  it  is  entitled  to  in  the  State  from  which  it 
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is  taken.  This,  of  course,  is  not  permissible.  This  conclu- 
siveness which  is  uniformly  given  to  the  judgments  of  a  sister 
State,  is  now,  by  the  weight  of  modern  authority,  extended 
to  the  judgments  of  foreign  countries,  and  the  rule  has  been 
fully  recognized  by  this  court. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Decree  reversed. 

Mr.  Justice  Scott,  dissenting: 

The  questions  presented  by  this  record  are  of  unusual 
importance,  and  I  therefore  feel  at  liberty  to  state  fully  my 
views  concerning  them.  The  discussion  of  them  by  counsel 
presents  a  wide  field  for  investigation.  The  decisions  bear- 
ing on  the  questions  discussed  present  a  great  contrariety  of 
reasoning,  and  it  must  be  admitted  it  is  not  always  consist- 
ent. Much  of  what  has  been  said  by  text  writers  and  courts 
in  their  discussions,  was  no  doubt  induced  in  many  instances 
by  the  peculiar  equities  of  the  cases  under  consideration. 
An  analysis  of  all  the  cases  to  which  the  attention  of  the 
court  has  been  directed,  would  involve  no  inconsiderable 
labor.  Nothing  more  will  be  attempted  than  to  state  briefly 
the  conclusions  I  have  reached  from  a  consideration  of  the 
numerous  cases  cited  bearing  directly  or  remotely  on  the 
questions  involved. 

Concerning  many  of  the  principal  facts  both  parties  agree. 
On  the  26th  day  of  April,  1877,  Ezra  Kead,  since  deceased, 
then  a  resident  of  Vigo  county,  in  the  State  of  Indiana,  dur- 
ing what  proved  to  be  his  last  illness,  conveyed,  for  a  nom- 
inal consideration,  the  real  estate  which  is  the  subject  of  this 
litigation,  and  which  is  situated  in  Cook  county,  in  this  State, 
to  Marvin  M.  Hickox.  On  the  same  day  Hickox,  for  a  like 
nominal  consideration,  conveyed  and  warranted  to  Susannah 
M.  Kead,  wife  of  Ezra  Eead,  the  same  property  by  the  same 
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description.  The  conveyance  to  Hickox  was  made  with  a 
view  to  have  him  convey  the  same  property  to  the  wife  of  his 
grantor,  and  for  no  other  purpose.  It  is  also  an  admitted 
fact  that  on  the  same  day  the  conveyances  in  this  case  were 
made,  Ezra  Eead  conveyed  certain  real  estate,  which  he  then 
owned  in  Yigo  county,  directly  to  his  wife.  The  property  so 
conveyed,  directly  and  indirectly,  to  his  wife,  was  of  consid- 
erable value,  and  comprised  nearly  all  the  valuable  property 
the  grantor  then  owned.  The  transaction  took  place  shortly 
before  the  death  of  the  grantor. 

A  bill  was  filed  in  the  proper  court  in  Vigo  county,  in  Indi- 
ana, to  set  aside  the  deed  from  Ezra  Eead  to  his  wife,  Susan- 
nah M.  Eeacl,  for  the  real  estate  situated  in  that  county.  In 
that  bill  it  was  charged,  in  one  paragraph,  that  for  over  a 
year  before  the  making  of  the  deeds,  and  at  the  time  of 
making  the  same,  defendant  had  and  used  great  and  extra- 
ordinary influence  over  the  mind  of  her  husband ;  that  when 
such  instruments  were  made  he  was  old  and  infirm,  and 
greatly  enfeebled  in  body  and  mind,  so  as  to  be  easily  influ- 
enced and  controlled  by  defendant,  and  was  from  such  weak- 
ness of  body  and  mind  incapable  of  making  a  fair  disposition 
of  property,  and  by  means  of  threats,  persecutions  and 
importunities,  and  by  personal  violence  towards  her  husband, 
not  only  at  the  time  of  making  such  deeds,  but  for  a  long 
time  prior,  and  by  threats  to  burn  and  destroy  his  property, 
he  was  induced,  by  the  undue  and  improper  influence  of 
defendant,  to  make  and  deliver  to  her  the  deeds  for  the  prop- 
erty described  in  the  bill.  In  another  paragraph  it  is  charged, 
the  grantor,  at  the  time  of  executing  the  deed,  was  of  unsound 
mind,  and  for  that  reason  the  deeds  were  void.  The  bill  in 
that  case  was  filed  by  the  present  complainants,  who  are  the 
children  of  Ezra  Eead  by  a  former  wife,  except  the  husband 
of  Sarah  0.  Hanna  did  not  join  with  her  jn  the  suit,  and  was 
against  Susannah  M.  Eead,  widow,  and  Broady  and  Parke 
Eead,  minor  children  of  the  same  father  by  his  surviving 
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wife.  The  case  seems  to  have  been  tried  before  the  court 
and  a  jury.  No  particular  fact  was  found, — the  jury  simply 
returned  they  "find  for  the  plaintiffs,"  without  stating  what 
they  found.  On  the  coming  in  of  the  verdict  it  was  "ordered, 
considered  and  adjudged  by  the  court  that  the  matters  and 
things  alleged  in  the  complaint,  and  in  each  paragraph 
thereof,  are  true  as  therein  alleged."  It  was  then  further 
adjudged  and  decreed  that  Ezra  Bead  conveyed  the  real 
estate  described  in  the  bill  as  being  situated  in  Vigo  county, 
to  defendant  Margarette  S.  Bead;  that  he  executed  such 
conveyance  because  of  the  undue  influence  and  fraudulent 
conduct  of  defendant,  and  that  when  he  so  made  and  exe- 
cuted such  deed  he  was  of  unsound  mind,  and  was  from  that 
cause  incapable  of  making  and  executing  such  an  instru- 
ment. 

The  bill  in  the  case  now  before  this  court  was  filed  in  the 
circuit  court  of  Cook  county,  in  which  county  the  property  in 
controversy  is  situated,  by  the  same  complainants  as  in  the  bill 
in  the  State  court  of  Indiana,  except  the  husband  of  Sarah  0. 
Hanna  is  joined  with  her  as  a  co-complainant,  and  is  against 
the  same  defendants  and  Marvin  M.  Hickox,  and  is  to  set 
aside  the  deed  made  by  Ezra  Bead  to  Hickox,  and  the  deed 
from  Hickox  to  defendant  Susannah  M.  Bead.  As  a  ground 
of  relief  it  is  set  forth  that  defendant,  by  "wiles  and  devices, " 
completely  subordinated  her  husband  to  her  will,  and  by 
threats  that  if  he  did  not  convey  to  her  all  his  property  she 
would  destroy  the  same,  defendant  so  worked  on  his  mind 
that  on  the  26th  of  April,  1877,  while  prostrated  with  disease 
and  completely  under  her  control,  and  while  complainants 
were  by  her  orders  excluded  from  his  presence,  he  conveyed 
the  Cook  county  real  estate,  described  in  the  bill,  to  defend- 
ant, who  now  claims  title  under  that  deed.  It  is  further 
charged  that  at  the  time  of  making  and  delivering  such  deeds 
the  grantor  was,  and  continued  thereafter  until  his  death, 
wholly  insane,   and  incapable  of  making  any  instrument  or 
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conveyance  whatever.  A  copy  of  the  bill  and  of  the  decree 
in  the  case  in  the  State  court  of  Indiana  are  made  a  part  of 
this  bill.  There  was  a  suggestion  of  the  death  of  Marvin  M. 
Hickox  and  of  the  insanity  of  Susannah  M.  Bead,  and  the 
administrator  of  Hickox  and  the  guardian  of  Mrs.  Bead  were 
made  defendants,  both  of  whom  answered  the  bill.  The 
answer  of  the  guardian  of  Mrs.  Bead  submits  if  it  shall  be 
proved  that  Ezra  Bead  conveyed  the  property  in  question  to 
Susannah  M.  Bead,  he  will  insist  such  conveyance  was  made 
for  the  purpose  of  providing  maintenance  after  his  death  for 
his  wife  and  her  children,  because  he  had  made  large  gifts  of 
property  to  complainants,  and  that  he  made  the  convey- 
ances to  equalize  the  gifts  which  he  had  bestowed ;  that  if  the 
circuit  court  of  Yigo  county  made  such  a  decree  as  is  alleged, 
he  will  insist  it  was  not  upon  a  full  and  fair  hearing,  and 
that,  either  by  reason  of  an  insane  condition  of  mind  or  from 
some  unknown  cause,  his  ward  would  not  permit  her  counsel 
to  present  her  side  of  the  case,  but  directed  them  to  with- 
draw from  the  case,  and  in  fact  to  allow  the  finding  and 
decree  to  be  entered  as  by  default. 

Evidence  was  offered  by  complainants,  on  the  hearing  of 
this  cause  in  the  circuit  court  of  Cook  county,  to  show  the 
parties  in  the  present  suit  were  identical  with  the  parties  in 
the  suit  in  the  circuit  court  in  Indiana.  A  witness  familiar 
with  all  the  parties  in  interest,  stated  the  parties  are  identi- 
cal, except  the  husband  of  complainant  Hanna  is  joined  with 
her  in  this  suit  as  a  co-complainant,  and  was  not  in  the  suit 
in  Indiana.  Proof  was  also  made  that  the  deeds  for  the  real 
estate  situated  in  Indiana  and  in  Illinois  were  all  executed  on 
the  same  day,  and  perhaps  within  a  few  minutes  of  each 
other.  No  evidence  was  offered  by  complainants  to  sustain 
the  allegations  contained  in  the  bill,  of  undue  influence  exer- 
cised by  defendant  over  the  grantor  in  the  deeds,  or  as  to  the 
allegation  touching  his  insanity,  other  than  the  certified 
record  of  the  circuit  court  of  Vigo  county,  Indiana,  to  set 
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aside  the  deed  to  the  lands  in  that  State,  but  the  court  sus- 
tained the  objection  to  its  admission. 

Touching  the  mental  condition  of  the  grantor,  defendants 
introduced  testimony  that  showed  he  was  at  the  time  of  the 
execution  of  the  deeds  in  the  full  possession  of  his  mental 
faculties,  and  had  hitherto  been,  and  fully  understood  the 
effect  of  the  deeds  he  was  making.  On  this  branch  of  the 
case  the  testimony  is  quite  full,  and  is  very  satisfactory.  His 
attending  physician  was  present  when  the  deed  to  the  Chi- 
cago property  was  executed,  and  says  he  signed  it  as  a  wit- 
ness, and  that  there  was  nothing  wrong  about  the  grantor's 
mind,  and  that  he  was  perfectly  capable  of  transacting  busi- 
ness. Other  intelligent  witnesses  present  at  the  time  express 
the  same  opinion.  The  grantor  was  himself  a  physician,  and 
the  proof  is,  he  practiced  his  profession  up  to  and  during 
his  last  illness.  It  is  proven  Mrs.  Bead  was  incompetent  to 
understand  or  manage  the  defence  of  the  suit  brought  against 
her  and  her  children  in  the  State  of  Indiana,  and  that  in  a 
fit  of  excitement  she  refused  to  proceed,  and  directed  her 
lawyers  managing  the  case  for  her  to  withdraw  from  the 
case.  One  of  her  counsel,  long  before  the  case  was  tried, 
refused  to  act  for  her  because  he  considered  Mrs.  Head 
insane,  and  incapable  of  controlling  her  litigation.  On  the 
evidence  submitted  the  court  dismisssed  the  bill,  and  com- 
plainants bring  the  case  to  this  court. 

The  only  ground  relied  on  for  a  reversal  of  the  decree  of 
the  court  below  is,  that  the  circuit  court  improperly  excluded 
the  record  of  the  circuit  court  of  Indiana,  when  offered  as 
evidence  to  sustain  the  allegations  of  complainants'  present 
bill.  It  is  insisted  the  parties  are  identically  the  same  in  both 
proceedings,  that  the  property  in  their  present  suit  is  the 
same  mentioned  in  the  proceedings  in  the  Vigo  county  circuit 
court,  and  that  the  execution  of  the  deeds  was  one  and  the 
same  transaction,  and  hence  it  is  said,  as  the  record  of  the 
Yigo  circuit  court  is  conclusive  evidence  of  the  facts  found 
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by  the  decree  of  that  court,  it  is  also  conclusive  evidence 
of  the  same  facts  alleged  in  the  bill  in  this  suit.  It  will  be 
perceived  the  argument  assumes,  first,  the  parties  in  both 
suits  are  identically  the  same ;  and  second,  that  the  subject 
matter  of  the  suits  is  the  same.  Neither  proposition  is  war- 
ranted by  the  record.  Literally  the  parties  are  not  the  same. 
In  the  case  now  before  this  court,  the  husband  of  one  of 
complainants  is  a  co-complainant  with  her,  and  Marvin  M. 
Hickox  was,  and  since  his  death  his  administrator  is,  a 
defendant,  neither  of  whom  was  a  party  to  the  bill  in  the  suit 
in  Indiana.  Nor  is  it  correct  to  say  the  parties  in  interest 
are  the  same.  It  may  be  conceded  the  husband  of  complain- 
ant is  a  mere  nominal  party,  and  has  no  interest  in  the 
subject  of  the  litigation  ;  but  it  is  not  so  with  Hickox.  He  had 
an  interest  in  the  subject  of  the  suit,  as  to  which  he  ought 
not  to  be  barred  without  a  day  in  court.  It  will  be  remem- 
bered he  conveyed  and  warranted  the  property  in  Chicago  to 
Mrs.  Bead,  and  it  was  his  privilege  to  be  heard  in  the  defence 
of  whatever  covenants  his  warranty  implies.  The  present 
suit  presents  the  first  opportunity  he  ever  had  to  be  heard  in 
the  defence  of  the  matters  alleged  against  the  validity  of 
his  deeds.  Nor  is  it  any  more  accurate  to  say  the  subject 
matter  of  both  suits  is  the  same.  The  bill  in  the  circuit 
court  in  Indiana  was  to  cancel  and  set  aside  a  deed  made 
by  Ezra  Bead  to  Margarette  S.  Bead,  for  property  situated 
in  that  State,  and  the  bill  in  this  State  is  to  have  declared 
void  a  deed  made  by  the  same  grantor  to  Marvin  M.  Hickox, 
for  property  situated  in  this  State,  and  property  which,  of 
course,  was  never  within  the  jurisdiction  of  the  court  in  the 
State  of  Indiana.  The  deed  made  by  Hickox  to  Mrs.  Bead 
was  a  valid  deed,  if  he  took  anything  under  his  to  convey. 
As  the  deed  to  Hickox  shall  be  determined  to  be  valid  or 
invalid,  his  deed  to  Mrs.  Bead  will  be  permitted  to  stand 
or  be  set  aside.  It  matters  not  the  reasons  for  challenging 
the  deeds  in  both  cases  may  be  essentially  the  same.     The 
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reasons  assigned  why  the  deeds  are  invalid,  are  in  no  sense 
the  cause  of  action. 

It  is  familiar  law  that  a  judgment  or  decree  of  a  court 
of  a  sister  State  will  have  given  to  it  in  the  courts  of  all 
the  States  the  same  force  and  effect  as  in  the  State  where 
rendered.  Every  judgment  rendered  in  any  State  will,  under 
the  constitution  and  law  of  Congress,  be  held  to  be  con- 
clusive in  any  other  State,  when  the  suit  is  between  the 
same  parties  and  for  the  same  cause  of  action.  Certain 
identities  must  appear :  First,  identity  of  persons  and  parties 
in  the  same  capacity ;  second,  of  cause  of  action ;  and  third, 
that  the  judgment  proceed  from  a  court  having  jurisdiction. 
When  all  these  identities  concur,  the  matter  in  litigation  is 
said  to  be  res  judicata.  Applying  these  general  principles, 
it  is  clear  the  adjudication  of  the  circuit  court  in  Indiana, 
upon  setting  aside  the  deed  to  the  lands  in  that  State,  is 
conclusive  in  all  courts  as  to  that  particular  question,  and 
no  further  litigation  concerning  it  will  again  be  permitted 
between  the  same  parties  anywhere,  or  in  any  court.  But 
the  court  in  Indiana  did  not  assume  to  adjudicate  concerning 
the  lands  in  Illinois,  and  had  it  done  so,  it  is  as  well  under- 
stood as  is  any  truism,  its  decree  could  have  no  extra- 
territorial effect.  If  it  be  conceded  the  parties  in  interest 
are  identical  in  both  suits,  it  must  be  admitted  the  subjects 
of  the  litigation  are  different.  In  one  suit  the  litigation 
concerns  the  title  to  lands  in  the  State  of  Indiana,  and  in 
the  other  it  is  as  to  lands  in  Illinois. 

It  therefore  follows,  if  the  record  in  the  case  in  the  court 
in  Indiana  can  be  admitted  at  all  in  this  suit,  it  must  be 
because  it  operates  by  way  of  estoppel  in  an  action  between 
the  same  parties  concerning  a  different  matter  in  controversy. 
Even  on  that  ground  it  is  not  admissible  in  evidence  in  the 
present  case.  The  rule  usually  observed  on  this  subject  is, 
that  a  judgment,  when  offered  in  evidence  in  a  subsequent 
action  between  the  same  parties  upon  a  different  cause  of 
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action,  operates  as  an  estoppel  only  as  to  matters  actually  at 
issue  and  determined  in  the  former  action,  and  it  is  some- 
times held  when  such  matters  are  not  disclosed  by  the 
pleadings,  the  same  may  be  shown  by  evidence  aliunde. 
Accordingly  it  is  understood,  a  judgment  rendered  by  default 
admits,  for  the  purpose  of  that  action,  the  validity  of  the 
claim  or  thing  demanded,  but  does  not  make  the  allegations 
of  the  complaint  evidence  in  another  suit,  even  between  the 
same  parties,  as  to  another  cause  of  action.  The  rule  rests 
on  the  plainest  principles  of  natural  justice.  A  party  is  not 
barred  unless  he  has  once  litigated  the  facts  alleged  against 
him.  This  doctrine  has  its  application  to  the  case  in  hand, 
and  a  pertinent  inquiry  is,  what  questions  other  than  the 
validity  of  the  deed,  which  was  directly  challenged  by  the 
pleadings,  were  litigated  in  the  suit  in  Indiana?  Was  it 
the  question  of  the  undue  influence  of  the  grantee  over  the 
grantor  in  that  deed,  or  was  it  the  unsoundness  of  the  mind 
of  the  grantor?  As  respects  these  inquiries  the  record  is 
silent.  The  jury  found  no  fact  whatever,  and  upon  what 
testimony  the  verdict  and  the  decree  of  the  court  were  based 
does  not  appear.  Besides,  there  is  affirmative  testimony  by 
parol,  which  is  allowable,  that  by  reason  of  insanity  defend- 
ant was  incapable  of  making  any  defence,  and  directed,  in  a 
sudden  fit  of  excitement,  her  counsel  to  withdraw  from  the 
case.  As  well  might  the  decree  have  been  rendered  by  default, 
or  upon  ex  parte  testimony.  It  is  idle  to  say  there  was  any 
trial,  as  that  term  is  used  in  the  law,  as  to  the  matters  and 
things  alleged  against  defendant.  An  insane  person  is  in- 
capable of  instituting  or  defending  a  suit  understandingly, 
and  to  hold  an  insane  person  estopped  by  the  allegations  in 
the  complaint  in  a  former  suit,  when,  by  reason  of  mental 
incapacity,  such  person  was  unable  to  make  a  defence  of 
any  kind  in  an  action  involving  a  different  subject  matter, 
although  between  the  same  parties,  would  be  to  carry  the 
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doctrine  of  estoppel  to  an  extent  not  warranted  by  reason  or 
authority. 

On  neither  ground  suggested  was  the  record  of  the  court 
in  Indiana  admissible  in  evidence  to  prove  the  allegations  of 
complainants'  bill,  and  the  decree  of  the  circuit  court,  in  my 
opinion,  ought  to  be  affirmed. 


Samuel  P.  Parmly 

v. 

William  Walker  et  al. 


Filed  at  Ottawa  May  12,  1882. 

1.  Sale  under  deed  of  trust — sufficiency  of  notice — as  to  date.  A 
sale  of  real  estate  under  a  deed  of  trust  will  not  be  set  aside  on  the  ground 
that  in  the  notice  of  the  sale  no  year  is  named  in  which  the  sale  is  to  be 
made,  when  the  newspaper  containing  the  notice  bears  the  proper  date  of  its 
issue.  The  date  of  the  paper  will  fix  the  year  of  the  sale  with  sufficient 
certainty. 

2.  Same — sale  before  maturity  of  debt  as  originally  fixed  in  the  con- 
tract— on  default  in  payment  of  interest.  Where  a  deed  of  trust  securing  a 
debt,  due  in  five  years,  provides,  that  upon  default  in  the  payment  of  interest 
the  principal  debt  shall,  upon  the  election  of  the  holder  of  the  note,  become 
due,  a  sale  made  upon  a  failure  to  pay  interest  for  the  whole  debt  before  the 
expiration  of  the  original  term  of  credit,  will  not  be  set  aside. 

3.  Same — inadequacy  of  price.  The  fact  that  city  property  was,  four 
years  before  a  sale  under  a  deed  of  trust,  taken  as  security  for  $10,000,  and 
three  years  after  the  sale  sold  for  $18,200,  is  not  evidence  of  inadequacy  of 
price  in  a  sale  of  the  premises  for  about  $6000. 

4.  Same — misdescription  of  property  in  trustee's  deed — correction  by 
trustee.  A  misdescription  of  the  property  sold,  in  a  trustee's  deed,  will  not 
affect  the  validity  of  the  sale  fairly  and  properly  made,  and  the  trustee  may 
correct  the  mistake  by  making  another  deed  to  the  purchaser. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 
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Briefs  of  Counsel. 

Mr.  E.  S.  Williams,  for  the  appellant: 

The  property  was  sold  at  an  inadequate  price.  There  was 
no  proper  legal  notice  of  the  sale.  The  notice  was  without 
date,  and  specified  no  year  in  which  the  sale  should  take 
place.  It  was  not  enough  that  there  should  have  been  a 
possibility  of  ascertaining  when  the  sale  was  to  be.  .  The 
notice  should  have  been  such  that  any  prudent  purchaser 
could  have  been  satisfied  he  was  acquiring  a  good  title.  This 
defect  may  have  kept  persons  from  bidding. 

These  sales  will  be  set  aside  upon  the  slightest  proof  of 
fraud  or  unfair  conduct,  or  a  departure  from  the  power. 
Longivith  et  al.  v.  Butler,  3  Gilm.  44;  Bloom  v.  Kensellm 
et  al.  15  111.  507. 

Any  error  in  the  announcement  of  the  sale  which  would 
naturally  mislead  the  public,  or  deter  persons  from  attending 
the  sale,  and  bidding,  will  invalidate  the  sale.  2  Jones  on 
Mortgages,  sec.  1852. 

The  trustee  making  the  sale  employed  an  agent  to  buy  for 
the  purchaser.  This  double  relation  of  seller  and  purchaser 
the  law  will  not  permit.  Ex  parte  Bennett,  10  Vesey,  383 ; 
2  Perry  on  Trusts,  (2d  ed.)  sec.  602,  pp.  165,  166,  173;  Dyer 
v.  Shurtliff,  112  Mass.  165 ;  DeCaters  v.  DeChaumont,  3 
Paige,  178 ;  Building  Association  v.  Caldwell,  25  Md.  420 ; 
Chambers  v.  State,  3  Humph.  241 ;  McLeod  v.  McCall,  3 
Johns.  87. 

Mr.  Henry  Burry,  and  Messrs.  Washburne  &  Bobbins,  for 
the  appellees : 

The  notice,  taken  in  connection  with  the  paper,  was  suffi- 
cient to  inform  the  public  when  the  sale  would  be  made. 
Any  omission  not  calculated  to  mislead  is  immaterial.  Jones 
on  Mortgages,  sec.  1854. 

A  person  reading  this  notice,  with  a  view  to  being  present 
at  the  sale,  could  not  be  misled  by  this  omission ;  and  the 
notice  is  sufficient,  as  has  been  decided  in  the  following  cases : 
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Waite  v.  Dennison,  51  111.  321;  Finch  v.  Link,  46  id.  169; 
Goudy  v.  Hall,  36  id.  316;  Moore  v.  Neil,  39  id.  261;  Gray 
v.  Howard,  14  Mo.  345. 

Mr.  Chief  Justice  Craig  delivered  the  opinion  of  the  Court : 

On  the  8th  clay  of  July,  1874,  Helen  G.  and  Paul  Cornell 
executed  a  trust  deed  to  Van  H.  Higgins,  trustee,  on  certain 
property  in  Hyde  Park,  Cook  county,  to  secure  the  payment 
of  a  note  of  $10,000,  due  in  five  years,  with  ten  per  cent 
interest,  payable  semi-annually.  The  deed  of  trust  contained 
a  provision  that  upon  default  in  the  payment  of  interest 
the  principal  debt  should,  upon  the  election  of  the  creditor, 
become  due.  The  Cornells  having  failed  to  pay  two  install- 
ments of  interest,  the  trustee,  in  the  month  of  July,  1878, 
gave  notice,  by  publication  in  the  "Daily  News, "  a  newspaper 
published  in  Chicago,  that  he  would,  on  "Wednesday,  28th 
of  August,  at  11  o'clock  in  the  forenoon,  sell"  the  property. 
At  the  sale  the  property  was  bid  off  by  William  Walker,  for 
the  benefit  of  Caroline  Walker,  who  owned  the  notes  and 
trust  deed.  On  the  29th  day  of  July,  1881,  the  Cornells,  by 
deed  of  that  date,  conveyed  the  property  to  appellant,  who 
brought  this  bill  to  set  aside  the  trustee's  sale,  and  to  redeem. 

It  is  contended,  first,  that  the  property  was  sold  for  an 
inadequate  price.  This  position  is  not  predicated  upon  the 
testimony  of  witnesses  who  knew  the  value  of  the  property  at 
the  time  it  Was  sold,  as  none  were  called  by  complainant  to 
testify  upon  that  point,  but  it  is  said  the  fact  that  Higgins 
loaned  Cornell  $10,000  on  the  property  in  1874,  and  as 
agent  of  Mrs.  Walker  sold  the  property  in  June,  1881,  for 
$18,200,  is  proof  sufficient  to  establish  the  fact  that  $5965 
was  not  a  fair  cash  value  in  1878,  when  the  sale  occurred. 
It  does  not  follow  from  the  fact  that  the  property  may  have 
been  good  security  for  $10,000  in  1874,  that  it  would  be 
worth  more  than  $6000  in  1878.  The  value  of  real  estate, 
especially  in  a   city,   is   constantly  fluctuating.      It  might, 
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and  probably  did,  during  these  four  years  decrease  one-half. 
Again,  during  the  three  years  following  the  sale  it  may  have, 
and  doubtless  did,  largely  increase  in  value.  At  all  events, 
we  do  not  regard  the  facts  relied  upon  sufficient  to  overcome 
the  evidence  of  Mr.  Higgins,  who  testified  that  the  price  paid 
at  the  trustee's  sale  was  the  fair  value  of  the  property  at  that 
time. 

It  is  next  urged  that  the  notice  of  sale  was  insufficient,  as 
it  was  not  dated,  and  specified  no  year  in  which  the  sale 
should  occur.  The  facts  in  regard  to  the  notice  were  admit- 
ted on  the  trial,  and  were  substantially  the  following :  It  was 
admitted  by  the  parties  that  a  notice  of  the  sale  by  defend- 
ant Higgins,  as  trustee  of  the  property  mentioned  in  the 
trust  deed  set  up  in  the  bill  of  complaint,  was  published  in 
twenty-eight  successive  editions  of  the  "Daily  News,"  a  news- 
paper published  in  the  city  of  Chicago,  and  of  general  circu- 
lation in  Chicago  and  vicinity,  the  date  of  the  first  paper 
containing  the  notice  being  July  22,  1878,  and  the  last, 
August  22,  1878,  there  being  no  Sunday  issue  of  the  paper; 
that  the  notice  had  no  date  affixed  to  it,  and  the  time  fixed 
for  the  sale  was  "on  Wednesday,  28th  of  August,  at  11 
o'clock  in  the  forenoon."  It  did  not  specify  the  year  in 
which  said  sale  was  to  take  place,  but  that  each  paper  con- 
taining the  notice  bore  date  the  day  of  its  issue. 

The  object  of  a  notice  is  mainly  to  apprise  the  public  when 
and  where  the  sale  will  occur,  in  order  that  all  who  desire 
may  be  present  and  participate  in  the  sale.  (Jones  on  Mort- 
gages, sec.  1854.)  It  will  be  observed  that  the  notice  was 
published  in  the  daily  paper  issued  each  day,  beginning 
July  22,  1878,  and  ending  August  22,  1878,  and  announced 
that  the  sale  would  take  place  "on  Wednesday,  28th  of 
August. "  What  would  a  reasonable  person,  in  the  exercise 
of  his  ordinary  faculties,  reading  this  notice,  conclude  ?  Not 
that  the  sale  would  occur  in  1877  or  1879,  but  that  it  would 
take  place  in  1878.     We  think  any  person  reading  the  notice 
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and  looking  at  the  date  of  the  paper  would  be  fully  advised 
that  the  sale  would  occur  on  the  28th  day  of  August,  1878. 
This  view  is  fully  sustained  by  the  former  decisions  of  this 
court,  where  the  validity  of  similar  notices  came  before  the 
court  for  consideration.  Finch  v.  Sink,  46  111.  169 ;  Waite 
v.  Dennison,  51  id.  319;   Goucly  v.  Hall,  36  id.  316. 

The  next  objection  urged  against  the  sale  is,  that  Higgins, 
the  trustee,  was  both  seller  and  purchaser.  There  is  no 
evidence  in  the  record  to  sustain  this  position.  Higgins,  the 
trustee,  sold  the  property  at  public  vendue.  It  was  bid  off 
by  a  person  who  attended  the  sale  as  an  agent  for  the 
Walkers.  So  far  as  the  evidence  shows,  the  trustee  had 
nothing  to  do  with  the  purchase  of  the  property.  He  made 
the  sale  under  the  power  contained  in  the  deed  of  trust,  and 
Walker  became  the  purchaser,  as  he  had  the  right  to  do,  in 
satisfaction  of  a  portion  of  the  debt  held  by  his  wife.  The 
sale  was  public,  and  all  had  an  opportunity  to  bid  who  saw 
proper,  and  so  far  as  the  trustee  is  concerned,  there  is  noth- 
ing to  show  that  he  acted  improperly  or  with  partiality. 

It  is  said  the  sale  was  made  before  the  principal  debt 
became  due.  This  is  a  misapprehension  of  the  deed  of  trust. 
By  its  terms,  if  the  interest  was  not  paid  at  maturity,  the 
holder  of  the  indebtedness  had  the  right  to  declare  the  whole 
debt  due,  and  compel  a  sale  of  the  property.  This  election 
was  properly  exercised. 

It  is  also  urged  that  there  was  a  misdescription  of  the 
property  in  the  deed  made  by  the  trustee.  Suppose  there 
was,  that  did  not  affect  the  validity  of  the  sale.  If  the  trustee 
made  any  mistake  in  the  deed  he  made  to  the  purchaser,  he 
had  the  right  to  correct  the  mistake  by  making  another  deed. 

Perceiving  no  error  in  the  record,  the  decree  of  the  circuit 
court  dismissing  the  bill  will  be  affirmed. 

Decree  affirmed. 
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Syllabus* 

Lucius  B.  Otis,  Eeceiver, 

v. 

Susan  B.  Spencer. 

Filed  at  Ottawa  May  12,  1882. 

1.  Delivery  op  deed — necessary,  to  pass  title.  To  render  a  deed  of 
conveyance  operative  to  pass  the  title  there  must  be  an  unconditional  delivery, 
or  a  delivery  in  escrow. 

2.  Same — what  will  constitute  a  delivery.  To  constitute  the  act  of  a 
grantor  a  delivery  of  a  deed,  it  must  be  such  as  to  manifest  an  intention  on 
his  part  to  make  a  delivery,  and  to  part  with  the  possession  and  control  of  the 
instrument.  This  intention  may  be  gathered  from  acts  or  words,  or  from  both, 
and  it  is  not  essential  that  the  deed  be  delivered  to  the  grantee,  but  it  may  be 
to  an  agent  or  another  person  for  the  grantee. 

3.  Where  a  man,  a  few  days  before  his  marriage,  handed  a  deed  of  prop- 
erty to  his  intended  wife,  saying  there  was  the  deed  for  the  house  which  he 
had  conveyed  to  her  in  accordance  with  his  promise  and  the  conditions  they 
had  talked  of  before,  and  the  wife  testified  that  before  the  marriage  the  grantor 
handed  her  the  deed,  and  after  some  conversation  respecting  it  she  returned 
it  to  him  for  the  purpose  of  having  it  recorded,  and  to  take  care  of  for  her: 
Held,  that  in  the  absence  of  any  evidence  contradicting  this  testimony,  or 
impeaching  it,  or  any  circumstance  throwing  suspicion  on  their  evidence, 
this  very  clearly  showed  a  valid  delivery  of  the  deed. 

4.  Witness — competency — husband  and  wife.  On  a  creditor's  bill  to 
set  aside  a  deed  made  by  a  debtor  in  contemplation  of  marriage  to  one  whom 

.  he  afterwards  married,  the  grantor  in  the  deed  is  a  competent  witness  in 
behalf  of  his  wife  to  testify  to  transactions  and  conversations  relating  to  the 
property,  which  occurred  before  the  marriage. 

5.  Same — of  matters  affecting  credibility  of  witness.  The  fact  that 
husband  and  wife,  in  their  depositions  in  a  suit  to  set  aside  a  conveyance  of 
the  former  to  the  latter  in  contemplation  of  marriage,  on  the  ground  of  fraud 
as  to  creditors,  failed  to  testify  as  to  the  delivery  of  the  deed,  while  in  their 
subsequent  deposition  they  do  so  testify  after  an  amendment  of  the  bill 
charging  that  the  conveyance  was  never  delivered,  will  not  afford  any  just 
ground  for  discrediting  their  testimony. 

6.  Fraudulent  conveyance — post-nuptial  conveyance  to  wife  by 
debtor.  A  voluntary  post-nuptial  conveyance  or  settlement  upon  a  wife  will 
be  set  aside  in  favor  of  preexisting  creditors  of  the  grantor,  if  he  does  not 
retain  ample  means  to  discharge  his  indebtedness. 

7.  Same — marriage — as  a  sufficient  consideration.  Marriage  is  a  suffi- 
cient consideration  to  support  a  conveyance  of  land  or  marriage  settlement, 
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and  the  grantee  is  entitled  to  the  same  protection,  when  taking  without  an 
intent  to  aid  the  grantor  in  defrauding  his  creditors,  as  a  purchaser  who  has 
paid  the  full  value  of  the  land. 

8.  Same — insolvency  of  grantor  not  of  itself  sufficient  to  avoid  his  con- 
veyance. The  insolvency  of  the  grantor  at  the  time  of  making  a  conveyance 
of  land  to  a  purchaser,  or  intended  wife  in  consideration  of  her  marrying  the 
grantor,  does  not  of  itself  render  the  conveyance  fraudulent  as  to  creditors, 
when  the  grantee  had  no  notice  or  knowledge  of  such  fact,  and  is  not  charge- 
able with  fraudulent  intent. 

9.  Same — as  to  facts  to  put  grantee  upon  inquiry.  The  statement  of 
counsel  to  the  parties  to  a  deed  executed  in  consideration  of  a  marriage  agree- 
ment, that  the  conve}~ance  would  be  good  unless  the  grantor  was  indebted 
beyond  his  means,  but  it  was  doubtful  whether  it  could  be  sustained  against 
creditors,  without  stating  any  fact  relating  to  the  grantor's  condition  or  sol- 
vency, or  that  he  was  indebted  at  all,  or  that  the  attorney  even  believed  or 
suspected  he  was,  is  not  sufficient  to  put  the  grantee  upon  inquiry  as  to  the 
grantor's  solvency,  and  hence  is  no  notice  of  that  fact. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  H.  Barnum,  Judge,  presiding. 


Mr.  J.  L.  High,  for  the  appellant: 

Spencer  was  not  a  competent  witness,  under  the  ruling  in 
Mueller  v.  Rebhan,  94  111.  142,  as  the  very  question  in  dis- 
pute is,  whether  the  property  is  the  separate  estate  of  the 
wife.  The  statute  has  not  changed  the  common  law  rule, 
except  where  the  litigation  concerns  her  separate  property. 
The  exclusion  at  common  law  does  not  rest  upon  the  ground 
of  interest  of  the  parties,  but  is  based  upon  grounds  of  public 
policy.  1  Phillips  on  Evidence,  77,  and  notes ;  2  Starkie  on 
Evidence,  550  ;  Reeves  v.  Herr,  59  111.  81 ;  Neubrecht  v.  Sant- 
meyer,  50  id.  74. 

To  constitute  a  delivery  of  a  deed  there  must  be  an  exist- 
ing intention  upon  the  part  of  the  grantor  that  the  act  shall 
have  such  effect,  and  such  intention  must  be  evidenced  by 
an  actual  delivery  to  the  grantee,  or  some  person  in  his 
behalf,  and  the  grantor  must  part  with  all  control  over  the 
instrument.  These  three  elements  must  combine  to  make  a 
valid  delivery,  and  the  absence  of  either  element  is  fatal. 
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Cook  v.  Brown,  34  N.  H.  460 ;  Maynard  v.  Maynard,  10  Mass. 
456 ;  Wilson  v.  Cassidy,  2  Ind.  562 ;  Dearmond  v.  Dearmond, 
10  id.  191 ;  Berg  v.  Anderson,  22  id.  36;  Prutzman  v.  Baker, 
30  Wis.  644;  Wiggins  v.  LwsA;,  12  111.  132;  Gunnell  v. 
Cockerill,  84  id.  319. 

If  it  should  be  contended  that  the  delivery  to  Loonris,  or 
to  the  vendor,  operated  to  pass  title,  reference  is  made  to 
the  following  authorities  as  conclusive  against  the  position : 
Herbert  v.  Herbert,  Breese,  354;  Bryan  v.  Wash,  2  Gilm.  557; 
Hulick  v.  Scovill,  4  id.  159 ;  Kingsbury  v.  Bumside,  58  111. 
310. 

Counsel  also  argued  at  considerable  length  that  Spencer 
being  insolvent  at  the  time  of  the  conveyance,  and  the  facts 
and  circumstances  were  such  (as  to  give  the  grantee  notice  of 
his  insolvency,  or  at  least  put  her  on  inquiry,  it  was  fraudu- 
lent as  to  the  grantor's  creditors,  citing  sees.  4  and  5  of  the 
Statute  of  Frauds,  and  Columbine  v.  Penhall,  1  Sm.  &  Grif. 
228 ;  Compton  v.  Cotton,  17  Yes.  264 ;  Buhner  v.  Hunter, 
L.  K.  8  Eq.  46;  Bump  on  Fraudulent  Conveyances,  310; 
Emerson  v.  Bemis,  69  111.  537 ;  Norton  v.  Norton,  5  Cush. 
524;  Eddy  v.  Baldwin,  23  Mo.  538;  Hackett  v.  Bailey,  86 
111.  74. 

Mr.  Henry  B.  Mason,  and  Mr.  Owen  F.  Alms,  for  the 
appellee : 

Delivery  was  for  the  first  time  put  in  issue  at  the  rehearing 
in  the  circuit  court.     Spencer  v.  Otis,  96  111.  570. 

Kecord  and  acknowledgment  are  prima  facie  evidence  of 
delivery.  Himes  v.  Keighblingher,  14  111.  469 ;  McConnell  v. 
Johnson,  2  Scam.  522. 

In  addition  to  this  we  have  the  positive  testimony  of  both 
grantor  and  grantee  that  there  was  delivery  in  apt  time,  and 
there  is  absolutely  no  evidence  to  the  contrary. 

David  D.  Spencer  is  a  competent  witness  for  his  wife  on 
two  grounds,  either  one  of  which  is  sufficient,  and  both  com- 
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bine  in  this  case,  viz :  the  litigation  concerns  her  separate 
property,  and  his  testimony  relates  to  conversations  and 
transactions  occurring  prior  to  marriage.  Hurd's  Stat.  1881, 
sees.  1,  5,  "Evidence  and  Depositions;"  McNail  v.  Ziegler, 
6S  111.  224;  Mueller  v.  Rebhan,  94  id.  142. 

The  conveyance  was  made  in  consideration  of  marriage, 
which  is  a  valuable  consideration,  and  valid  against  the 
grantor's  creditors.  Rockafellow  v.  Neivcomb,  57  111.  186; 
Rose  v.  Sanderson,  38  id.  247 ;  North  v.  Ansell,  2  P.  Wins. 
618;  Barroiv  v.  Barrow,  2  Dickens,  504;  Partridge  v.  Gopp, 
1  Eden,  163  ;  Cadegan  v.  Kennett,  2  Cow.  432 ;  Compton  v. 
Cotton,  17  Ves.  Jr.  264;  Ex  parte  Mayor,  Montague,  293; 
Hardy  v.  Green,  12  Beav.  182;  FraserY.  Thompson,  1  Gifard, 
49 ;  Magniac  v.  Thompson,  7  Peters,  361 ;  Frank's  Appeal, 
59  Pa.  St.  190;  Jones'  Appeal,  62  id.  324;  Smith  v.  Allen, 
5  Allen,  454 ;  Andrews  v.  Jones,  10  Ala.  400 ;  Marshall  v. 
Morris,  16  Ga.  368;  Bank  v.  Marchand,  Charlton,  247; 
Bunnell  v.  Witherow,  29  Ind.  123  ;  Bonser  v.  Miller,  5  Oregon, 
110 ;  Eppes  v.  Randolph,  2  Cal.  103 ;  Herring  et  at.  v.  Wick- 
ham  et  ux.  29  Gratt.  629 ;  Prewit  v.  Wilson,  13  Otto,  22. 

Grantee  had  no  notice  of  any  fraudulent  intent  or  insol- 
vency of  the  grantor,  nor  was  she  put  upon  inquiry.  Prewit 
v.  Wilson,  13  Otto,  22 ;  Herring  et  al.  v.  Wickham  et  ux.  29 
Gratt.  629. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  the  failure  of  the  State  Savings  Institution  of  Chicago, 
appellant  was  appointed  receiver  of  its  assets,  by  a  decree  of 
court.  He,  as  such  receiver,  filed  a  bill  to  subject  the  prop- 
erty, the  title, to  which  is  in  controversy,  to  the  payment  of 
the  debts  of  the  insolvent  institution.  The  bill  alleges  that 
David  D.  Spencer,  one  of  appellees,  who  was  at  the  time, 
and  had  been  some  years  previously,  the  president  of  the 
institution,  was  indebted  to  it  on  a  note  for  $39,240.73 ; 
that  appellant,  as  such  receiver,  had  sued  on  it,  and  recovered 
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a  judgment ;  that  a  part  of  the  indebtedness  was  incurred  as 
early  as  the  last  of  December,  1875.  The  bill  also  alleges 
Spencer's  insolvency ;  that  the  premises  were  his  homestead, 
in  which  he  and  his  family  resided  up  to  the  time  of  the 
failure  of  the  bank. .  Being  wholly  insolvent,  and  in  contem- 
plation of  a  marriage  subsequently  solemnized  between  him 
and  Mrs.  Spencer,  then  Susan  A.  Dennis,  he,  on  the  23d 
day  of  November,  1876,  made  and  acknowledged  a  deed  con- 
veying his  homestead  to  her;  that  the  deed  was  made  to 
hinder,  delay  and  defraud  his  creditors.  Service  was  had 
by  publication.  There  being  no  answers  filed,  the  bill  was 
taken  as  confessed,  and  the  relief  prayed  was  granted. 
Defendants  subsequently,  on  leave,  under  the  statute,  filed 
an  answer.  A  hearing  was  had,  resulting  in  a  decree  in 
favor  of  complainant.  The  case  was  brought  to  this  court, 
and  the  decree  of  the  court  below  was  reversed,  and  the  cause 
remanded.  It  will  be  found  reported  in  96  111.  570.  The  bill 
was  amended  by  alleging  that  the  deed  of  conveyance  for  the 
property  was  never  delivered,  and  therefore  no  title  passed 
under  it.  Another  hearing  was  had,  and  the  bill  was  dis- 
missed, and  the  case  is  again  brought  to  this  court. 

It  is  first  insisted,  that  D.  D.  Spencer,  being  the  husband, 
was  not  a  competent  witness  in  favor  of  the  wife,  and  his 
evidence  should  not  be  considered.  It  is  urged  that  he, 
under  the  statute,  could  not  testify  in  her  favor,  except  in 
case  her  separate  property  was  concerned, — that  whether  or 
not  this  is  her  property,  is  the  question  here  litigated.  Had 
counsel  taken  the  trouble  to  turn  to  the  case  of  McNeil  v. 
Ziegler,  68  111.  224,  he  would  have  found  that  the  same  point 
was  presented,  and  decided  adversely  to  his  position,  and  he 
most  probably  would  not  have  urged  the  point.  If  he  had 
turned  to  the  case  of  Mueller  v.  Rebhan,  94  111.  149,  he  would 
have  found  that  even  if  her  separate  property  was  not  con- 
cerned, he  was  a  competent  witness,  and  might  testify  to 
transactions  and  conversations  occurring  before  the  marriage. 
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The  testimony  of  the  husband  related  only  to  such  transac- 
tions and  conversations,  in  this  case.  We  are  satisfied  with 
the  construction  there  given,  and  do  not  have  the  slightest 
disposition  to  overrule  or  modify  those  cases. 

Having  disposed  of  this  preliminary  question,  we  shall  pro- 
ceed to  the  consideration  of  the  important  questions  of  the 
case.  The  fact  that  the  deed  was  made,  acknowledged  and 
recorded,  is  not  contested,  but  it  is  denied  it  ever  became 
effective,  for  the  want  of  a  sufficient  delivery.  From  the  long 
line  and  numerous  decisions  of  this  court  the  rule  is  well 
settled,  without  referring  to  the  decisions  of  other  courts, 
that  to  render  a  deed  of  conveyance  operative  to  pass  the 
title,  there  must  be  an  unconditional  delivery,  or  a  delivery 
in  escrow.  This  has  been  announced  in  almost  every  volume 
of  our  reports,  and  if  it  had  not  been,  the  rule  is  so  element- 
ary as  to  require  the  citation  of  no  adjudged  case  for  its 
support.  We  are  not  aware  that  the  rule  has  ever  been 
denied.  But  what  acts  constitute  such  a  delivery  has  been 
the  subject  of  much  controversy/  and  we  have  held  in  many 
cases  that  the  act  must  be  such  as  to  manifest  an  intention 
by  the  grantor  to  make  a  delivery,  and  to  part  with  the  pos- 
session and  control  of  the  instrument ;  and  it  has  been  said 
that  intention  may  be  gathered  by  acts,  by  words,  or  by  both. 
It  has  been  said  it  is  not  essential  that  the  deed  be  delivered 
to  the  grantee,  but  may  be  to  an  agent  or  another  for  the 
grantee.  This  has  been  so  repeatedly  said  that  it  should  be 
familiar  to  the  entire  profession,  hence  we  refrain  from 
referring  to  the  cases. 

Was  the  deed  delivered  by  the  grantor  to  the  grantee  in 
this  case,  is  the  first  and  an  important  question.  Mrs. 
Spencer  swears  that  on  the  11th,  12th  or  13th  of  December, 
1876,  he  handed  her  the  deed,  and  after  some  conversation 
relating  to  it,  she  returned  it  to  him  for  the  purpose  of  hav- 
ing it  recorded,  and  to  take  care  of  it  for  her ;  that  she  did 
not  remember  seeing  it  after  he  gave  it  to  her  on  the  date 
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referred  to,  until  the  26th  of  August,  1877,  when  she  gave  it 
to  Judge  Grant,  her  attorney,  with  some  other  papers  and 
her  will,  to  take  care  of  in  her  absence ;  that  she  was 
extremely  busy  preparing  for  the  wedding,  and  for  that  rea- 
son did  not  remember  the  details ;  that  she  was  positive  she 
saw  the  deed  at  that  time.  Her  husband  testifies  that  on  the 
12th  or  13th  of  December,  1876,  "I  gave  her  the  deed,  say- 
ing to  her,  'there  is  the  deed  of  the  house  on  Thirty-ninth 
street,  which  I  have  conveyed  to  you  in  accordance  with  my 
promise  and  the  conditions  we  have  talked  of,'  or  words  to 
that  effect, "  and  the  testimony  shows  that  he  was  to  convey 
to  her  this  property  if  she  would  marry  him.  This  evidence 
most  assuredly  is  clear  and  distinct,  and  if  entitled  to  belief, 
proves  that  the  deed  was  delivered.  The  evidence  is  not 
contradicted.  It  is  not  improbable  or  unreasonable.  It  is 
consistent,  and  bears  no  marks  that  should  condemn  it  as 
untrue.  It  occurred  as  we  would  naturally  expect  under 
such  circumstances.  Had  it  been  more  formal,  it  would  have 
been  urged  that  it  was  so  done  to  prevent  suspicion  of  fraud. 
It  is  true  that  the  parties  have  a  large  interest  in  the  event 
of  the  suit ;  but  the  legislature  has  said  that  the  testimony  is 
competent,  and  we  are  compelled  to  so  receive  it,  and  we  have 
no  right  to  reject  or  disregard  it  unless  contradicted  or  over- 
come by  other  testimony  or  circumstances.  There  is  the 
evidence  of  no  witness  that  impeaches  their  character  for 
truth,  or  rebuts  their  testimony. 

It  is,  however,  urged,  that  this  evidence,  in  their  second 
depositions,  is  different  from  that  when  they  testified  before. 
They,  in  their  last  depositions,  testify  as  to  the  delivery  of 
the  deed,  because  that  had  been  made  an  issue  in  the  case 
after  their  first  depositions  had  been  taken.  Why  should 
they,  when  they  first  testified,  when  the  delivery  of  the  deed 
was  virtually  conceded  by  the  bill  then  on  file  ?  This  does 
not  tend,  in  the  slightest  degree,  to  impair  or  throw  on  their 
evidence  the  slightest  suspicion.     Appellant  seems  to  think 
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that  in  some  manner  its  weight  is  impaired,  because  they 
knew,  when  they  testified,  that  to  recover,  a  delivery  of  the 
deed  must  be  proved.  We  fail  to  appreciate  the  force  of  the 
objection.  If  this  were  a  ground  for  disregarding  evidence, 
it  would  overcome  that  of  most,  if  not  all,  intelligent  wit- 
nesses, as  such  witnesses  know  the  relevancy  and  importance 
of  their  evidence  at  the  time  they  testify.  It  would  be  to 
place  a  higher  estimate  on  the  evidence  of  the  ignorant  than 
the  intelligent,  and  to  render  the  evidence  of  attorneys 
worthless,  because  they  would  know,  when  testifying,  the 
issue  in  the  case,  and  the  importance  of  their  evidence. 
There  can  be  no  pretense  that  this  knowledge  impaired  the 
credibility  of  these  witnesses.  We  fail  to  find  anything  in 
the  attending  circumstances  that  overcomes,  or  requires  us 
to  disregard,  their  evidence,  and  it  proves  that  after  the  deed 
was  prepared,  signed  by  Spencer,  witnessed  by  a  clerk  in  the 
bank  and  acknowledged  by  him,  and  certified  by  a  notary 
public,  he  handed  the  deed  to  the  grantee,  his  intended  wife, 
but  a  day  or  two  before  their  marriage. 

Then  what  was  the  purpose  of  Spencer  in  giving  the  deed 
to  appellee  ?  He  specified  no  other  purpose  than  a  delivery 
of  a  deed  by  a  grantor  to  his  grantee.  Is  it  not  the  natural, 
if  not  the  inevitable,  conclusion,  when  a  grantor,  after  mak- 
ing a  sale  of  real  estate  to  another,  and  prepares  a  deed  con- 
veying the  premises,  and  gives  it  to  the  grantee  without 
stating  it  is  for  a  different  purpose,  that  it  is  done  as  a 
delivery  of  the  deed  ?  Is  it  possible,  even  when  nothing  is 
said  accompanying  the  act,  for  any  reasonable  mind  to  resist 
the  conclusion  that  such  was  the  purpose  ?  It  would  seem  it 
could  not.  Had  he  intended  it  for  a  different  purpose,  can 
any  one  suppose  he  would  not  have  stated  it?  She  was 
unconditionally  placed  in  possession  and  unrestricted  control 
of  the  instrument,  and  that  was  a  delivery  sufficient  to,  and 
did,  vest  the  title  to  the  property  in  her,  and  whatever  after- 
wards became  of  the  deed  could  not  affect  the  title  thus  vested 
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in  her.  After  its  delivery  it  was  only  evidence  of  the  title 
thus  conveyed. 

Marriage,  from  the  earliest  period  of  the  common  law, 
has  ever  been  held  to  be  a  sufficient  consideration  to  sup- 
port a  conveyance  of  land,  and  such  conveyances  have  ever 
been  regarded  as  entitled  to  as  full  protection  as  convey- 
ances made  on  the  most  ample  pecuniary  considerations, — 
that  the  grantee  is  entitled  to  hold  the  property  precisely 
as  if  she  had  paid  in  money  the  full  value  of  the  property. 
This  being  true,  and  this  conveyance,  as  all  concede,  having 
been  made  in  consideration  that  the  grantee  would  marry  the 
grantor,  that  was  a  sufficient  consideration  to  make  it  valid 
and  binding  on  all  parties,  including  creditors,  if  it  can  not 
be  assailed  on  other  grounds.  These  are  plain  and  familiar 
propositions,  that  require  the  citation  of  no  authorities  for 
their  support.  Some  propositions  must  be  considered  as 
axiomatic,  and  these  are  of  that  character. 

It  is,  however,  urged,  that  Spencer  was  at  the  time  hope- 
lessly insolvent,  and  that  he,  in  making  this  conveyance, 
intended  to  perpetrate  a  fraud  on  his  creditors.  If  this  were 
conceded  to  be  true,  will  it  be  contended  that  a  purchaser, 
paying  a  full  pecuniary  consideration  for  the  property,  and 
not  intending  to  aid  or  assist  Spencer  in  committing  the 
fraud,  would  not  be  protected,  and  would  be  compelled  to 
surrender  the  property  to  the  creditors,  and  lose  the  money 
he  paid  in  good  faith  for  it  ?  Surely  not.  While  the  law  is 
vigilant  in  protecting  creditors  against  the  fraud  of  their 
debtors,  it  never  despoils  or  confiscates  the  property  of  inno- 
cent purchasers  for  their  benefit.  Such  purchasers  have  the 
same  right  of  protection  in  their  rights  as  have  creditors, 
and  it  must  be  remembered  that  Mrs.  Spencer  is  entitled  to 
the  same  protection  as  had  she  been  a  cash  purchaser,  and 
had  paid  every  dollar  the  property  was  worth.  If,  under  the 
circumstances,  such  a  purchaser  would  be  protected,  she 
must  be. 
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It  is,  however,  insisted,  that  as  the  husband  of  appellee 
was  utterly  insolvent,  if  she  knew  or  was  charged  with  notice, 
we  must  presume  she  was  a  party  to  the  fraud,  and  as  to 
creditors  the  deed  is  void.  If  this  were  true,  which  we  do 
not  concede,  where  is  the  evidence  that  she  had  notice  of  the 
fact  ?  We  fail  to  find  it  in  this  record.  She  denies  all  knowl- 
edge of  it.  She  says  that  from  what  she  heard  in  general 
conversations  with  her  uncle,  with  whom  she  lived,  and  who 
was  a  trustee  in  the  bank  of  which  Spencer  was  the  president, 
she  supposed  he  was  a  man  of  wealth  and  of  high  pecuniary 
and  social  position,  and  of  the  hundreds  of  thousands  of  per- 
sons residing  in  the  city,  and  of  the  twelve  or  thirteen  thou- 
sand creditors  of  the  bank,  there  is  not  one  shown  to  have 
even  suspected  his  solvency,  much  less  to  have  known  he 
was  a  bankrupt.  Then  why  require  of  her  a  knowledge  of 
that  which  no  one  else  even  suspected  ?  It  is  true  that  eight 
or  nine  months  after,  she  and  all  others  knew  that  he  was 
then  a  bankrupt,  and  they  may  have  suspected  he  was  when 
the  deed  was  made. 

But  it  is  said  that  Judge  Grant,  who  was  attorney  for  her 
husband  as  well  as  herself,  said  to  Spencer,  when  consulted 
as  to  whether  he  could  make  a  conveyance  of  the  homestead 
to  her  as  his  contemplated  wife,  informed  Spencer  such  a 
conveyance,  unless  he  was  indebted  beyond  his  means  to  pay, 
would  be  good,  but  it  was  doubtful  whether  it  could  be  sus- 
tained as  good  against  creditors.  He  thinks,  but  does  not 
positively  say,  that  he  in  substance  afterwards  stated  the 
same  to  her.  She,  on  the  contrary,  testifies  she  had  no 
recollection  of  such  a  conversation.  .  But  if  it  were  conceded, 
would  that  be  notice  of  any  fact,  if  pursued,  that  would  have 
led  to  notice,  as  appellant's  counsel  insists  it  was?  The 
witness  stated  no  fact.  He  did  not  say  that  Spencer  was 
indebted  a  dollar,  or  that  he  believed  or  even  suspected  he 
was.  He  did  not  say  it  was  so  rumored,  or  had  been  sug- 
gested by  any  one.     He  named  no  fact  calculated  to  arouse 
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a  suspicion  that  Spencer  was  indebted  to.  any  one,  much  less 
that  he  was  insolvent.  We  are  unable  to  see  why  this  should 
have  put  her  on  inquiry.  Even  if  notice  would  affect  the 
validity  of  the  deed,  none  is  shown,  actual  or  constructive. 

That  marriage  is  a  sufficient  consideration  to  support  a 
deed  or  marriage  settlement,  has  become  a  rule  of  property, 
and  it  has  everywhere  been  regarded  and  acted  upon  as 
unquestioned  law,  and  no  one  can  say  the  extent  of  values 
that  would  be  changed  and  titles  destroyed  were  it  now  held 
that  marriage  is  not  a  consideration  to  support  a  conveyance 
of  real  estate.  If  it  is  necessary  to  change  the  rule,  let  it  be 
done  by  the  legislature,  and  its  action  will  be  prospective, 
and  not  retroactive,  to  unsettle  titles  and  deprive  men  of 
their  estates  honestly  acquired.  They  should  not  be  deprived 
of  their  property  as  a  class,  that  the  creditors  in  this  case, 
however  meritorious,  may  get  the  proceeds  of  this  property. 

It  is  urged  that  a  person  indebted  can  not  make  a  valid 
marriage  settlement ;  that  although  not  so  in  form,  this  con- 
veyance was  in  substance  such  a  settlement ;  that  Spencer 
being  hopelessly  insolvent,  it  was  a  fraud  on  his  creditors  to 
make  this  deed.  The  power  for  a  debtor  to  do  so  is  sanc- 
tioned by  a  long  line  of  decisions  coming  down  from  an  early 
period,  with  the  single  limitation  that  the  grantee  shall  not 
receive  the  grant  to  aid  or  assist  the  grantor  to  defraud  his 
creditors.  The  books  abound  in  cases  that  support  the  doc- 
trine, with  scarcely  an  opposing  decision.  Such  was  the  rule 
of  the  common  law  of  England  when  it  was  adopted  by  our 
legislature,  and  no  reason  is  perceived  why  it  is  not  adapted 
to  our  condition,  and  it  is  not  repugnant  to  our  institutions. 
It  is  not  repugnant  to,  but  coincides  with,  a  sound  public 
policy,  to  permit  a  woman,  before  assuming  the  marriage 
relation,  to  insist  that  a  suitable  provision  shall  be  made  for 
herself  and  the  helpless  offspring  of  the  marriage.  The  pub- 
lic has  a  deep  interest  in  the  welfare  of  all  of  its  members, 
and  especially  the  tender  and  the  helpless.     Justice  does  not 
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demand  that  all  other  public  interests  shall  yield  to  that  of 
the  creditor  class.  It  has  a  right  to  be  fully  protected  in  all 
of  its  rights,  but  has  no  right  to  demand  that  all  other  inter- 
ests shall  be  disregarded  for  the  advancement  of  their  inter- 
ests. Community  must  be  regarded  by  government  as  a 
whole,  and  its  varied,  if  not  infinite,  interests  are  all  equally 
entitled  to  protection  at  its  hands.  But  this  question  is,  in 
principle,  settled  when  it  is  held  that  marriage  is  a  sufficient 
consideration  to  support  a  conveyance,  and  that  it  must  be 
protected  precisely  as  a  conveyance  based  on  a  full,  valuable 
consideration.  Post-nuptial  settlements  and  conveyances 
depend  on  entirely  different  considerations.  In  such  cases 
there  is  no  consideration  to  support  the  conveyance.  The 
marriage  has  already  been  consummated,  and  that  can  form 
no  consideration  to  support  such  a  settlement.  In  such  cases 
the  conveyance  is  voluntary,  and  a  man  must  be  honest  before 
he  is  generous.  Hence  in  such  cases  he  must  be  free  from 
debt,  or,  if  indebted  at  the  time  of  the  settlement,  he  must 
retain  ample  means  to  discharge  his  indebtedness,  or  the 
settlement  will  be  held  fraudulent  as  to  existing  creditors. 
Ante  and  post-nuptial  settlements  depend  on  entirely  differ- 
ent principles.  The  one  is  made  on  a  sufficient  considera- 
tion, and  the  other  without  any  consideration. 

On  a  full  and  careful  consideration  of  all  of  the  objections 
urged  against  the  decree  we  fail  to  perceive  any  error,  and  it 
is  affirmed. 

Decree  affirmed. 
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Filed  at  Ottawa  May  12,  1882. 

1.  Contract — of  the  parties  thereto — whether  the  obligation  of  a  cor- 
poration, or  the  individual  obligation  of  the  officer  executing  the  same — 
estoppel.  Where  a  person,  in  his  dealings  with  a  corporation,  has  accepted 
a  promissory  note  for  money  due  him  from  the  corporation,  and  subsequently, 
in  a  suit  upon  the  note,  against  the  corporation  as  such,  recovers  judgment, 
he  ought  to  be  forever  thereafter  estopped  to  assert  that  the  note  was  the 
individual  obligation  of  the  officer  executing  it  on  behalf  of  the  corporation. 

2.  Same — admissibility  of  extrinsic  evidence  to  show  who  ought  to  be 
bound.  A  party  will  not  be  permitted  to  show  by  oral  testimony  that  his 
written  agreement,  understandingly  entered  into,  was  not  in  fact  to  be  bind- 
ing on  him.  So  it  has  been  held,  where  trustees  of  a  church  corporation 
made  a  note  in  their  individual  names,  although  they  described  themselves 
as  trustees  of  the  church,  parol  evidence  was  inadmissible  to  show  it  was  the 
intention  of  the  parties  that  it  was  to  be  the  note  of  the  church  corporation, 
and  not  that  of  the  trustees  executing  it ; — the  principle  being  that  such 
instruments  will  be  construed  as  the  parties  made  them,  without  the  aid  of 
extrinsic  evidence. 

3.  But  there  is  another  principle: — that  where  a  person  signs  his  name  as 
cashier  or  agent  for  a  banking,  railroad  or  other  corporation,  in  drawing- 
drafts  and  bills,  or  in  accepting  drafts  or  other  evidences  of  indebtedness,  in 
its  ordinary  business,  if  it  appears,  or  is  made  to  appear,  it  is  the  obligation 
of  the  company,  and  the  cashier  or  agent  or  other  officer  had  authority  to 
bind  the  corporation,  he  is  not  personally  liable,  and  the  facts, — collateral 
though  they  may  sometimes  be, — may  be  shown  by  extrinsic  evidence,  in 
order  that  it  may  appear  whose  obligation  it  is. 

4.  In  this  case,  assumpsit  was  brought  upon  a  promissory  note,  against 
A  B,  who,  it  was  alleged,  made  the  note  jointly  with  C  D.  The  note  sued 
upon  was  as  follows:  "Ninety  days  after  date  we  promise  to  pay  to  the  order 
of"  E  F,  a  certain  sum  of  money,  at  a  specified  place,  and  was  signed  under- 
neath, at  the  right  hand,  A  B,  "Pres't  Chicago  Keady  Koofing  Company,"  and 
at  the  left  hand,  at  the  usual  place  for  the  signature  of  an  attesting  witness, 
it  was  signed  C  D,  "Sec'y,"  with  the  seal  of  the  "Chicago  Beady  Koofing 
Company"  attached.  The  defence  was  that  the  note  was  the  obligation  of  the 
"Chicago  Ready  Roofing  Company,"  claimed  to  be  a  corporation,  and  not  the 
individual  obligation  of  the  officers  who  executed  the  same.  It  was  held  to 
be  competent  for  the  defendant  to  prove  that  the  "  Chicago  Ready  Roofing 
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Company"  was  a  corporation  existing  under  the  laws  of  this  State,  and  the 
character  of  the  tmsiness  carried  on  by  it,  and  other  extrinsic  facts  and  cir- 
cumstances attending  the  transaction,  as  tending  to  show  whether  the  note 
was  that  of  the  corporation,  or  of  the  persons  whose  names  were  signed  to  it. 

5.  Same — and  herein,  as  to  the  sufficiency  of  the  proof.  Upon  the 
question  as  to  the  proof  required  in  such  case  to  establish  the  existence  of 
the  corporation,  its  legality  not  being  in  issue,  it  would  seem,  for  the  pur- 
poses of  the  defence  interposed,  it  was  sufficient  to  show  it  was  a  de  facto 
corporation,  actually  engaged  in  the  business  for  the  carrying  on  of  which  it 
purported  to  have  been  organized,  and  this  was  sufficiently  proven  by  the  fact 
that  the  plaintiff  had  transacted  business  with  it  as  a  corporation,  and  in  that 
way  recognized  its  existence. 

6.  So  taking  all  the  facts  appearing, — the  existence  of  the  corporation;  its 
engaging  in  the  business  for  which  it  purported  to  have  been  organized;  the 
dealings  of  the  plaintiff  with  it  as  a  corporation;  the  fact  the  note  was  for  a 
balance  due  from  the  corporation  for  materials  sold  to  it  by  the  plaintiff;  that 
the  signers  were  the  president  and  secretary  of  the  company,  and  known  to 
the  plaintiff  to  be  such;  taking  a  note  executed  by  the  officers  of  the  company, 
with  its  corporate  seal  attached,  and  finally,  suing  upon  the  note  as  the  obli- 
gation of  the  corporation,  and  recovering  judgment  thereon, — they  abundantly 
show  the  real  character  of  the  instrument  as  that  of  the  corporation,  and  not 
of  the  individuals  who  signed  it. 

7.  Same — whether  extrinsic  proof  required  at  all.  But,  in  determining 
the  question  of  liability  upon  this  particular  note,  it  was  considered  as  appar- 
ent on  the  face  of  it  that  it  was  executed  by  the  signers  in  their  capacity  as 
officers  of  the  corporation, — their  official  character  or  designation,  and  the 
corporate  seal  being  attached, — and  no  extrinsic  facts  were  necessary  to  be 
shown. 

8.  Nor  need  any  importance  be  attached  to  the  use  of  the  words  "we" 
promise  to  pay,  in  the  body  of  the  note.  The  word  "we"  may  not  improperly 
be  used  to  denote  a  corporation  aggregate,  such  as  this  is,  and  in  the  connec- 
tion in  which  it  is  used  in  this  note  it  may  more  appropriately  be  regarded  as 
referring  to  the  corporation  rather  than  the  persons,  as  individuals,  who 
signed  the  instrument. 

9.  Law  and  fact — as  to  legal  existence  of  a  corporation.  Whether  a 
corporation  is  legally  constituted,  involves  questions  of  fact  and  of  law.  The 
things  done  under  the  statute,  in  and  about  the  organization,  are,  of  course, 
facts  susceptible  of  direct  proof,  but,  whether  the  things,  when  done,  consti- 
tute a  legal  corporation,  is  a  question  of  law. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;    the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 
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Mr.  M.  W.  Fuller,  for  the  appellant : 

The  proper  inquiry  is,  by  whom  does  the  promise  purport 
to  be  made  from  the  face  of  the  paper?  If  the  promise  pur- 
ports to  be  made  by  or  in  behalf  of  the  corporation,  it  alone 
is  bound.     Mott  v.  Hicks,  1  Cow.  515. 

Where  there  are  no  words  in  the  note  importing  an  under- 
taking on  the  part  of  the  corporation,  the  signers  thereof, 
though  described  as  officers  of  the  corporation,  will  be  held 
liable,  and  not  the  corporation.  Barker  v.  Mechanics'1  Lis. 
Co.  3  Wend.  94;  Hypes  v.  Griffin,  89  111.  134;  Trustees,  etc. 
v.  Rautenberg,  88  id.  219 ;  Little  v.  Bailey,  87  id.  239 ;  Bur- 
lingame  v.  Brewster,  79  id.  515;  New  Market  Savings  Bank  v. 
Gillet,  100  id.  254;  Gillett  v.  Bank,  7  Bradw.  499;  Stobie  v. 
Dills,  62  111.  432;  Duncan  v.  Niles,  32  id.  532;  Morrell 
v.  Codding,  4  Allen,  403  ;  Packard  v.  Nye,  2  Mete.  47  ;  Simons 
v.  Heard,  23  Pick.  130;  Fisk  v.  Eldridge,  12  Gray,  474; 
Haverhill  M.  F.  Ins.  Co.  v.  Newhall,  1  Allen,  130 ;  Seaver  v. 
Coburn,  10  Cush.  324 ;  Barlow  v.  Cong.  Society  in  Lee,  8  Allen, 
460;  Williams  v.  Bobbins,  16  Gray,  77;  De  Witt  et  al.  v. 
Walton,  5  Seld.  571 ;  Moss  v.  Livingston,  4  Comst.  208 ; 
Hills  v.  Bannister,  8  Cow.  31 ;  Leach  v.  Blow,  8  S.  &  M.  221 ; 
Sturdivant  v.  Hull,  59  Maine,   172. 

Where,  upon  the  face  of  a  note,  the  signer  appears  to  be 
personally  liable,  extrinsic  evidence  to  show  it  is  the  note  of 
a  corporation,  and  not  that  of  the  signer,  is  inadmissible,  as 
its  effect  is  to  change  the  legal  effect  of  the  instrument  by 
parol  testimony.  Hypes  v.  Griffin,  Admr.  89  111.  134;  Stur- 
divant v.  Hill,  59  Maine,  172;  Andrews  v.  Estes,  11  id.  270; 
Hancock  v.  Fairfield,  30  id.  299 ;  Slaivson  v.  Loring,  5  Allen, 
342 ;  Draper  v.  Mass.  Steam  Heating  Co.  id.  338 ;  Barlow  v. 
Cong.  Society  in  Lee,  8  id.  460 ;  T.  M.  Co.  v.  Fairbanks,  98 
Mass.  105,  and  cases  cited ;  Savage  v.  Rix,  9  N.  H.  269 ; 
Simons  v.  Heard,  23  Pick.  120. 

If  it  is  contended  that  this  is  a  case  of  principal  and  agent, 
and  that  parol  evidence  is  always  admissible  to  charge  an 
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alleged  principal,  and  that  it  therefore  follows  it  is  equally 
so  to  discharge  the  alleged  agent,  the  position  is  erroneous 
upon  two  grounds : 

First — That  it  does  not  follow  in  those  cases  where  parol 
evidence  is  admissible  to  charge  an  alleged  principal,  it  is 
therefore  admissible  to  discharge  an  alleged  agent.  Higgins 
v.  Senior,  8  M.  &  W.  834 ;  Huntington  v.  Knox,  7  Cush.  374 ; 
H.  M.  F.  Ins.  Co.  v.  Newhall,  1  Allen,  130 ;  Hypes  v.  Griffin, 
89  111.  137. 

Second — That  so  far  as  negotiable  paper  is  concerned,  parol 
evidence  is  not  admissible  to  charge  an  undisclosed  principal, 
or  to  discharge  the  agent.  Bank  v.  Hooper,  5  Gray,  567 ; 
Nash  v.  Town,  5  Wall.  689 ;  Beckham  v.  Drake,  9  M.  &  W. 
79;  Williams  v.  Bobbins,  16  Gray,  77;  DeWitt  v.  Walton, 
5  Seld.  573. 

The  suit  and  judgment  against  the  company  created  no 
estoppel,  nor  has  the  doctrine  of  "election"  any  application. 
The  doctrine  of  election  can  be  invoked  only  in  cases  where 
the  question  is  material  to  whom  the  credit  was  given. 

The  defendant  can  not  say  that  the  note  is  the  note  of  the 
Eeady  Eoofing  Company,  and  that  concern  having  no  legal 
existence,  he  is  personally  bound.  So  if  an  agent  acts  with- 
out authority,  or  transcends  his  authority  so  that  the  princi- 
pal can  not  be  held,  the  act  is  his  own,  and  he  is  personally 
liable.  Wheeler  v.  Beed,  36  111.  91 ;  Mott  v.  Hicks,  1  Cow. 
536  ;  Draper  v.  Massachusetts  Steam  Heating  Co.  5  Allen,  338. 

Messrs.  Schuyler  &  Follansbee,  for  the  appellee : 
The  note  is  signed  by  the  president,  with  the  name  of  the 
company  attached  to  his  signature.  It  is  also  countersigned 
by  the  secretary,  as  secretary  of  the  company,  and  he  has 
attached  the  official  seal  of  the  corporation.  The  evidence 
shows  that  this  was  done  as  a  part  of  the  execution  of  the 
note,  in  the  presence  of  the  plaintiff,  and  before  delivery,  and 
the  law  presumes  it  to  have  been  an  official  act,  for  the  bene- 
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fit  of  the  company.  Angell  &  Ames  on  Corp.  (9th  ed.)  p. 
196,  sec.  224;  Reed  v.  Bradley,  17  111.  321;  Means  v.  Swom- 
stedt,  32  Ind.  87;  Hoveij  v.  McGill,  2  Conn.  680;  Story  on 
Prom.  Notes,  sec.  69 ;  Hood  v.  Hallenback,  7  Hun,  567 ;  Lin- 
dus  v.  Melrose,  3  Hurl.  &  N.  176 ;  New  Market  Savings  Bank 
v.  Gillet,  100  111.  254.  See,  also,  Gillet  v.  New  Market 
Savings  Bank,  7  Bradw.  499 ;  Melledge  v.  Boston  Iron  Co.  5 
Cush.  158;  Page  v.  Wright,  14  Allen,  182;  Carpenter  v. 
Farnsworth,  106  Mass.  561 ;  Rathborn  v.  Budlong,  16  Johns. 
1 ;  Randall  v.  Van  Vechten,  19  id.  60;  Chipman  v.  Foster,  119 
Mass.  189 ;  Andrews  v.  Estes,  2  Fair,  267 ;  Mann  v.  Chandler, 
9  Mass.  335  ;  Barlow  v.  Cong.  Society,  8  Allen,  460 ;  Johnson 
v.  Smith,  21  Conn.  627 ;  Draper  v.  Massachusetts  Steam  Heat- 
ing Co.  5  Allen,  339;  .Fisfte  v.  Eldridge,  12  Gray,  474;  Fuller 
v.  Hooper,  3  id.  334  ;  Waugh  v.  SWer,  3  Braclw.  274 ;  v466ei/  v. 
Chase,  6  Cush.  56;  Tripp  v.  £*tw^  Co.  13  Pick.  291;  Lefts 
v.  For/^  4  Cush.  371;  £/^fott  v.  Darling,  2  Conn.  435; 
Magill  v.  Hinsdale,  6  id.  465;  Bank  of  A.  v.  Breillat,  6 
Moore,  152;  Lewis  v.  Nicholson,  18  Q.  B.  503;  Green  v. 
Tfo^e,  18  C.  B.  549;  Brockway  v.  yl/Zc?i,  17  Wend.  40; 
Drake  v.  Llewellen,  33  Ala.  106 ;  Lazarus  v.  Shearer,  2  id. 
718;  Lee  v.  M.  S.  Church,  52  Barb.  116;  Stanton  v.  Oa?7?^, 

4  id.  274 ;  Blanchard  v.  Kaull,  44  Cal.  440 ;  Pitman  v.  Kintee, 

5  Blackf.  250;  Dow  v.  Moore,  47  N.  H.  419;  i^asM  v.  Cor- 
ms/i,  13  Cal.  45;  Lorn/  v.  Cobum,  11  Mass.  97;  i£e?/s,  .E#r. 
v.  Parahan,  6  Har.  &  J.  418;  Hall  v.  Pierce,  35  Md.  327; 
Minard  v.  Mead,  7  Wend.  68 ;  Story  on  Prom.  Notes,  sec. 
67;  Ballon  v.  Talbot,  16  Mass.  461. 

The  cashier  of  a  bank,  indorsing  its  paper  in  his  own  name 
with  the  simple  appendage  of  cashier,  is  not  personally  liable. 
Bank  of  Geneseo  v.  Patchen  Bank,  19  N.  Y.  312;  Babcock  v. 
Bowman,  11  id.  200 ;  Olcott  v.  Tioga  R.  R.  Co.  27  id.  546 ; 
Hypes  v.  Griffin,  89  111.  138. 

Where  the  question  is  one  of  the  intention  of  the  parties, 
parol  evidence  of  the  circumstances  and  facts  connected  with 
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and  surrounding  the  transaction,  is  always  admissible.  Par- 
melee  v.  Hambleton,  24  111.  605 ;  Sanford  v.  Readings,  43  id. 
92 ;  Nash  v.  Town,  5  Wall.  689 ;  Barkens  v.  Edwards,  1  Iowa, 
431 ;  Shire  v.  Nelson,  9  CI.  &  Fin.  559 ;  Barreda  et  al.  v. 
Slllsbee,  21  How.  161. 

When,  therefore,  a  party  attaches  any  description  to  his 
name  in  the  execution  of  a  promissory  note,  tending  to  show 
on  whose  behalf  it  was  made,  the  weight  of  authority  is,  that 
it  is  competent  for  him  to  show  by  evidence  aliunde  that  he 
was  acting  for  another,  and  thus  relieve  himself  from  lia- 
bility. Western  Union  R.  R.  Co.  v.  Smith,  75  111.  496; 
Bowells  v.  Lambert,  54  id.  237;  Stookey  v.  Hughes,  18  id.  55; 
Mechanics'  Bank  v.  Bank,  5  Wheat.  326  ;  Allen  v.  Brochvay, 
17  Wend.  40 ;  Horton  v.  Garrison,  23  Barb.  176 ;  Haight  v. 
Snhler,  30  id.  218;  Winship  v.  Smith;  61  Me.  118;  McClellan 
v.  Reynolds,  40  Mo.  312;  Randall  v.  Van  Vechten,  19  Johns. 
59 ;  Drake  v.  Llewellen,  33  Ala.  106 ;  Melledge  v.  Boston  Iron 
Co.  5  Cush.  158. 

The  note  was  merged  in  the  judgment  against  the  corpora- 
tion, and  can  not  therefore  be  set  up  as  a  claim  against  this 
defendant.  Warren  v.  McNulty,  2  Gilm.  555 ;  Wayman  v. 
Cochrane,  35  111.  152;  Runnamaker  v.  Cor  dray,  54  id.  302; 
Emery  v.  Fowler,  29  Maine,  326. 

A  person  is  estopped  from  denying  the  existence  of  a  cor- 
poration with  whom  he  has  had  dealings  as  such.  Lombard 
v.  Chicago,  64  111.  477 ;  Eppes  v.  Mississippi  River  Co.  14 
Johns.  238 ;  Angell  &  Ames  on  Corp.  (9th  ed.)  sec.  635. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  2d  day  of  August,  1873,  John  Scanlan  commenced 
this  suit  against  Samuel  L.  Keith.  The  action  is  assumpsit, 
and  originally  the  declaration  contained  only  the  common 
counts,  to  which  defendant  filed  the  plea  of  non-assumpsit. 
Afterwards,  on  the  5th  clay  of  January,  1880,  plaintiff,  by 
leave  of  court,  amended  his  declaration  by  adding  a  count  on 
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a  promissory  note,  alleged  to  have  been  made  by  defendant 
jointly  with  one  W.  H.  Kretzinger.  To  the  additional  count 
defendant  pleaded  non-assumpsit,  verified  by  affidavit,  and 
also  a  special  plea ;  but  to  the  special  plea  a  demurrer  was 
sustained,  and  thereafter  nothing  seems  to  have  been  done 
in  relation  to  it.  On  the  trial  in  the  Superior  Court  the  issues 
were  found  for  defendant,  and  judgment  rendered  against 
plaintiff  for  costs.  That  judgment  was  affirmed  in  the  Appel- 
late Court  for  the  First  District,  and  plaintiff  brings  the  case 
to  this  court  on  appeal. 

Omitting  the  signatures  and  date,  the  following  is  a  copy 
of  the  note  in  suit:  "Ninety  days  after  date  we  promise  to 
pay  to  the  order  of  John  Scanlan  twenty-four  hundred  and 
eighty  J^L-  dollars,  at  the  Third  National  Bank  of  Chicago, 
for  value  received,  with  interest  at  10%."  It  was  signed 
underneath,  at  the  right  hand,  "Sam'l  L.  Keith,  Pres't 
Chicago  Keady  Eoof'g  Co.,"  and  at  the  left  hand,  at  the 
usual  place  for  the  signature  of  an  attesting  witness,  it  is 
signed,  "W.  H.  Kretzinger,  Sec'y, "  with  the  seal  of  the 
"Chicago  Eeady  Koofing  Company"  attached.  The  ques- 
tion made  is,  whether  the  note  thus  signed  and  executed  is 
the  note  of  Samuel  L.  Keith,  or  that  of  the  "Chicago  Eeady 
Eoofing  Company. "  In  all  cases  of  notes  or  bills,  executed 
as  this  one  is,  it  is  a  question  of  vital  importance  what  was 
the  intention  of  the  parties  thereto, — whether  it  is  the  indi- 
vidual undertaking  of  the  persons  signing  it  as  officers,  or 
whether  it  is  the  note  of  the  corporation.  On  this  subject 
the  plaintiff  in  this  suit  certainly  had  as  much  knowledge  as 
any  one  else  as  to  what  was  the  intention  of  the  parties  at 
the  time  of  the  execution  of  the  note  which  is  the  basis  of 
the  action,  and  the  court  might  be  justified  in  treating  it,  as 
the  plaintiff  himself  did,  as  the  note  of  the  "Chicago  Eeady 
Eoofing  Company,"  executed  by  its  officers  on  behalf  of  the 
corporation.  This  he  did  by  bringing  suit  on  the  note  at  an 
early  day,  after  it  became  due,  against  the  corporation,  alleg- 
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ing  it  was  the  maker  of  the  note,  and  prosecuting  the  suit  to 
final  judgment.  The  payee  having  elected  to  treat  it  as  the 
note  of  the  corporation,  made  through  the  instrumentality  of 
its  officers,  by  obtaining  a  judgment  against  the  corporation,  it 
would  seem  he  ought  not  to  be  allowed  or  permitted  to  obtain 
another  judgment  on  it  against  the  officers,  who  were  the 
mere  agents  acting  on  behalf  of  the  corporation,  as  upon  a 
personal  undertaking  by  them.  Having  obtained  a  judgment 
against  the  corporation  on  the  note,  he  ought  to  be  concluded 
by  his  election,  and  be  forever  thereafter  estopped  to  assert 
it  was  the  individual  note  of  the  officers  executing  it  on  behalf 
of  the  corporation.  A  case  analogous  in  principle  is  main- 
tained with  great  force  of  reasoning  in  Melledge  v.  The  Boston 
Iron  Company,  5  Cush.  158. 

But  it  is  better  the  decision  should  be  placed  on  broader 
grounds, — on  grounds  having  the  sanction  of  commercial 
usage,  as  well  as  authority!  The  impossible  task  of  recon- 
ciling the  decisions  on  this  branch  of  the  law  will  not  be 
attempted,  nor  would  it  subserve  any  good  purpose  to  review 
any  considerable  number  of  the  cases  in  other  courts  on  this 
subject.  They  will  be  found  to  be  as  conflicting  as  the  cases 
are  numerous.  Much  of  the  contrariety  observed  in  the 
decisions,  both  in  the  American  States  and  in  England,  no 
doubt  arises  out  of  the  equities  of  each  case,  and  of  an  effort 
on  the  part  of  courts  to  carry  out  what  was  supposed  to  be 
the  intention  of  the  parties  executing  such  notes  or  bills. 
Each  State  in  this  country  has  its  decisions  on  this  branch 
of  the  law,  and  when  a  rule  has  been  once  established  it  is 
far  better  for  commercial  interests  it  should  be  adhered  to. 
Beyond  the  decisions  of  this  court  it  will  not  be  necessary  to 
go  to  ascertain  principles  that  will  afford  a  solution  of  the 
questions  arising  in  the  case  now  being  considered. 

"Whatever  may  be  the  decisions  elsewhere  on  analogous 
questions,  the  authorities  in  this  State  are  full  to  the  point  a 
party  will  not  be  permitted  to  show,  by  oral  testimony,  that 
41—102  III. 
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his  written  agreement,  understandingly  entered  into,  was  not 
in  fact  to  be  binding  on  him.  Accordingly,  it  was  held  in 
Hypes  v.  Griffin,  89  111.  134,  mainly  on  the  authority  of 
Powers  v.  Briggs,  79  111.  493,  that  where  trustees  of  a  church 
corporation  made  a  note  in  their  individual  names,  although 
they  described  themselves  as  trustees  of  the  church,-  parol 
evidence  was  inadmissible  to  show  it  was  the  intention  of  the 
parties  it  was  to  be  the  note  of  the  church  corporation,  and 
not  the  note  of  the  trustees  executing  it.  The  principle  run- 
ning through  that  and  other  cases  in  this  court  is,  that  such 
instruments  will  be  construed  as  the  parties  made  them, 
without  the  aid  of  extrinsic  evidence.  That  rule  of  interpre- 
tation would  seem  to  be  as  well  settled  in  this  State  as  any 
rule  can  be.  But  there  is  another  principle  declared  in 
Hypes  v.  Griffin,  that  has  more  immediate  application  to  the 
case  in  hand.  It  is,  that  where  a  party  signs  his  name  as 
cashier  or  agent  for  a  banking,  railroad  or  other  corporation, 
in  drawing  drafts  and  bills,  or  in  accepting  drafts  or  other 
evidences  of  indebtedness,  in  its  ordinary  business,  if  it 
appears,  or  is  made  to  appear,  it  is  the  obligation  of  the 
corporation,  and  the  cashier  or  agent  or  other  officer  had 
authority  to  bind  the  corporation,  he  is  not  personally  liable, 
and  the  facts  may  be  shown  by  extrinsic  evidence.  Most 
generally  there  is  that  on  the  face  of  the  instrument  itself, 
and  especially  where  the  execution  is  witnessed  by  the  seal 
of  the  corporation  attached  thereto,  that  indicates  unmis- 
takably it  is  the  obligation  of  the  corporation.  It  is  seldom 
any  one  takes  such  paper  under  the  belief  it  is  the  obligation 
of  the  officers  executing  it  on  behalf  of  the  corporation.  But 
parol  testimony  is  admissible  to  establish  the  facts,  collateral 
though  they  may  sometimes  be,  that  will  make  it  appear 
past  all  doubt  whose  obligation  it  is.  In  this  case  it  was 
quite  proper  defendant  should  prove  the  "Chicago  Beady 
Boofing  Company"  was  a  corporation  existing  under  the  laws 
of  this  State,  and  the  character  of  the  business  transacted  by 
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it.  Such  evidence  throws  much  light  on  the  question  at 
issue.  Whether  defendant  was  bound  to  do  more  than  prove 
the  "Chicago  Keady  Roofing  Company"  was  a  cle  facto  corpo- 
ration, doing  business  under  the  laws  of  this  State,  is  by  no 
means  certain.  The  legality  of  the  corporation  was  not  put 
at  issue  by  the  pleadings,  and  on  principle  it  would  seem  it 
were  necessary  for  the  defence  interposed,  defendant  should 
do  no  more  than  prove  it  was  a  cle  facto  corporation,  actually 
engaged  in  the  business  for  which  it  purports  to  have  been 
organized.  This  was  sufficiently  proven  by  the  fact  plaintiff 
did  business  with  the  corporation,  and  in  that  way  recognized 
its  existence.  But  if  it  were  necessary  defendant  should 
prove  it  was  a  corporation  legally  organized  in  conformity 
with  the  laws  of  this  State,  the  evidence  introduced  must  be 
regarded  as  quite  sufficient  for  that  purpose.  Whether  a 
corporation  is  legally  constituted,  involves  questions  of  fact 
and  law.  The  things  done  under  the  statute  in  and  about 
the  organization  of  the  corporation,  are,  of  course,  facts  sus- 
ceptible of  direct  proof,  but  whether  the  things,  ivlien  done, 
constitute  a  legal  corporation,  is  a  question  of  law.  Since 
the  trial  court  found  the  issues  for  defendant,  it  may  be 
assumed  it  found  every  fact  the  evidence  tends  to  prove 
against  plaintiff.  An  affirmance  of  the  judgment  of  the  trial 
court  by  the  Appellate  Court  implies  a  finding  of  the  facts 
the  same  way,  which,  under  the  statute,  is  conclusive  on  this 
court.  Assuming,  then,  as  may  be  rightfully  done,  that 
everything  the  evidence  tends  to  show  was  done  touching  the 
organization  of  the  corporation,  it  sufficiently  appears,  as  a 
matter  of  law,  the  "Chicago  Ready  Roofing  Company"  is  a 
corporation  existing  under  the  laws  of  this  State. 

The  powers  such  a  corporation  could  exercise  were  dis- 
tinctly defined  by  the  general  law  under  which  it  was  organ- 
ized and  had  its  existence.  It  is  apparent,  then,  the  "Chicago 
Ready  Roofing  Company"  was  a  corporation  transacting 
business,  with  power  under  the  law  to  do  whatever  pertains 
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legitimately  to  the  business  specified  in  its  certificate  of 
organization.  It  is  inconceivable  a  person  familiar  with  the 
business  transacted  by  a  corporation,  taking  a  note  executed 
by  its  officers  under  its  corporate  seal,  should  believe  he  was 
obtaining  the  individual  note  of  the  officers  whose  names  are 
attached  to  it.  It  needs  no  extrinsic  evidence  to  show  such 
a  note  is  the  obligation  of  the  corporation.  Such  is  the  com- 
mon understanding  from  what  appears  on  the  face  of  the 
instrument  itself.  A  most  unreasonable  conclusion  it  would 
be  to  hold  that  a  secretary  of  a  corporation  who  attests  such 
an  instrument  by  his  signature  and  the  corporate  seal,  thereby 
becomes  a  joint  maker.  That  is  precisely  the  case  here. 
Kretzinger  was  secretary  of  the  corporation,  and  for  aught 
that  appears  in  this  record  he  did  nothing  more  than  attest 
the  execution  of  the  note  and  affix  the  seal  of  the  corporation. 
Should  that  act,  by  judicial  construction,  be  held  to  consti- 
tute him  a  joint  maker  of  the  instrument  to  which  his  name 
is  attached,  it  would  be  to  make  a  note  for  him  which  the 
party  himself  certainly  never  had  the  remotest  intention  of 
doing.  The  same  reasoning  applies  with  equal  force  to 
defendant,  who  made  the  note  as  president  of  the  corporation, 
in  connection  with  the  secretary,  using  the  seal  of  the  corpo- 
ration. So  far  as  defendant  is  concerned,  the  case  is  pre- 
cisely within  the  principle  stated  in  Hypes  v.  Griffin.  It  is 
apparent  on  the  face  of  the  note  itself,  it  was  executed  by 
him  as  an  officer  of  the  corporation,  and  if  it  were  not  so 
apparent,  it  is  admissible  to  show  the  attendant  facts  and 
circumstances  by  extrinsic  evidence,  from  which  there  can 
not  be  the  slightest  doubt  it  was  the  obligation  of  the  corpo- 
ration. As  has  been  seen,  plaintiff  himself  so  treated  it,  and 
obtained  a  judgment  on  it  against  the  corporation.  It  is 
shown  the  note  was  given  for  the  balance  due  from  the  cor- 
poration for  materials  sold  to  it  by  plaintiff.  Dealing  with 
the  corporation  and  taking  a  note  made  by  its  officers,  with 
its  corporate  seal  attached,  it  is  most  improbable  plaintiff 
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supposed  he  was  obtaining  the  individual  note  of  the  officers. 
Had  it  been  so,  the  note  would  no  doubt  have  been  executed 
without  attaching  to  the  signatures  of  the  makers  the  name 
of  the  corporation.  It  is  still  more  unusual  that  persons 
making  an  individual  note  or  other  obligation  would  cause  it 
to  be  attested  by  the  seal  of  the  corporation  with  which  they 
were  connected. 

No  importance  need  be  attached  to  the  use  of  the  word 
"we,"  in  the  body  of  the  note.  It  was  said  by  this  court  in 
The  New  Market  Savings  Bank  v.  Gillet,  the  word  "we"  may 
not  improperly  be  used  to  denote  a  corporation  aggregate. 
In  the  connection  it  is  used  in  this  note  it  may  more  appro- 
priately be  regarded  as  referring  to  the  corporation  rather 
than  to  defendant. 

This  case  is  certainly  a  much  stronger  one  for  holding  the 
note  in  suit  to  be  the  obligation  of  the  corporation  than  the 
case  of  The  New  Market  Savings  Bank  v.  Gillet,  100  111.  254. 
In  that  case  the  parties  making  the  note  used  the  word  "we" 
in  the  body  of  it,  as  was  done  in  the  note  in  this  case,  but 
because  it  was  followed  immediately  by  the  name  of  the  cor- 
poration of  which  they  were  trustees,  it  was  held  the  word 
"we"  had  reference  to  the  corporation,  and  not  to  the  trustees 
in  their  individual  capacity.  Opposite  their  signatures  was 
placed  the  name  of  the  corporation.  The  conclusion  was,  it 
appeared  on  the  face  of  the  note  itself  it  was  the  obligation 
of  the  corporation.  More  cogent  reasons  lead  to  the  same 
conclusion  the  note  in  suit  was  executed  officially,  and  not 
individually,  and  the  signatures,  with  the  official  seal  affixed, 
were  placed  there  as  corporate  acts,  in  order  to  the  execution 
of  the  note  as  the  obligation  of  the  corporation. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker:  I  am  unable  to  concur  in  this 
judgment. 
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Christopher  Mueller 

v. 
Frederick  Henning 

Filed  at  Ottawa  May  12,  1882. 

Res  judicata — as  to  finding  in  decree.  Where  a  decree  on  a  bill  to 
correct  a  mistake  in  the  description  of  land  in  a  deed  finds  that  the  place  at 
which  the  survey  was  commenced  was  not  the  correct  one,  but  the  survey 
should  have  commenced  at  another  point,  in  an  action  of  ejectment  between 
the  parties  the  question  of  boundary  is  res  judicata,  and  the  decree  conclu- 
sive upon  them  as  to  its  correctness. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Thomas  A.  Moran,  Judge,  presiding. 

Mr.  J.  V.  LeMoyne,  for  the  appellant. 

Mr.  Francis  Lackner,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  appeal  is  from  a  judgment  in  ejectment,  in  favor  of 
Henning,  and  against  Mueller. 

The  facts  deemed  material  to  a  solution  of  the  question  in 
controversy  are :  On  the  15th  of  November,  1878,  Henning 
sold  and  attempted  to  convey  to  Mueller  a  certain  ten- 
acre  tract  of  land.  The  tract  was  surveyed  at  or  near 
the  day  of  sale,  and  soon  thereafter  Mueller  took  possession 
in  accordance  with  the  boundaries  defined  by  the  survey. 
Subsequently,  Mueller  discovered  that  there  were  errors  in 
Henning's  deed  of  the  15th  of  November,  1878,  in  respect  of 
the  description  of  the  tract  and  in  respect  of  his  (Mueller's) 
name,  and  on  the  11th  of  November,  1880,  he  filed,  in  the 
Superior  Court  of  Cook  county,  his  bill  in  chancery  against 
Henning  to  correct  such  mistakes.    Henning  answered,  admit- 
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ting  such  mistakes,  but  alleging  that  they  were  committed 
without  his  fault,  and  also  that,  by  like  mistake,  Mueller  had 
taken  possession  of  a  strip  of  ground  (presumably  that  in 
controversy)  which  it  was  not  intended  to  convey  to  him. 
On  the  27th  of  April,  1881,  the  court  decreed  in  accordance 
with  the  prayer  of  the  bill,  and  on  the  31st  of  May,  1881, 
Henning,  by  a  deed  of  that  date,  conveyed  to  Mueller,  as 
directed  by  the  decree. 

This  suit  is  for  a  small  strip  of  ground  included  by  the 
survey  made  at  or  near  the  day  of  sale,  but,  as  we  under- 
stand the  evidence,  excluded  from  the  description  in  the 
decree  and  deed  pursuant  thereto.  The  survey  was  made  by 
Wolcott,  and  he  shows  that  he  commenced  in  the  center  of 
a  certain  road.  The  decree  determines  that  the  survey, 
instead,  should  have  commenced  "on  the  center  line  of  Vic- 
toria Pothier's  reservation,"  etc. 

Although  admitting  of  controversy,  we  are  unable  to  say 
the  court  below  was  clearly  unauthorized '  to  hold,  from  the 
evidence,  that  this  difference  in  the  point  of  commencement 
describes  the  strip  for  which  judgment  was  rendered.  Wol- 
cott testifies  "that  the  center  line  of  the  road  and  the  center 
line  of  Pothier's  reservation  are  the  same, "  or  nearly  so ;  but 
Eossiter  testifies  "there  is  a  bend  in  the  road,  as  thrown 
up,  which  makes  the  difference ; "  and  he  shows  that  in 
running  the  lines,  the  fence  erected  by  Mueller  is  on  Hen- 
ning's  land,  and  he  gives,  specifically,  the  distances.  In 
these  respects  he  is  contradicted  by  no  one. 

The  question  of  disputed  boundary  does  not  arise.  Hen- 
ning was  not,  in  the  first  instance,  asserting  the  line  to  be  in 
one  place,  and  Mueller  asserting  it  to  be  in  another.  All 
that  the  evidence  shows  is,  that  when  Wolcott  made  the 
survey,  Henning  told  him  to  commence  in  the  center  of  the 
road.  But  the  decree  settles  that  was  not  the  correct  place 
to  commence,  but  that  the  survey  must  commence  on  the 
center  line   of  Victoria  Pothier's  reservation,  etc.     Whether 
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that  finding  was  authorized  by  the  evidence,  it  is  now  too  late 
to  inquire.     The  question  is  res  judicata. 

Perceiving  no    sufficient  ground  to  disturb  the  judgment 
below,  it  is  affirmed. 

Judgment  affirmed. 


Town  of  Woo-Sung  et  al. 

v. 

The  People  ex  rel.  Swett,  State's  Attorney. 

Filed  at  Ottawa  May  12,  1882. 

1.  Township  okganization — dividing  a  toivn — notice.  The  notice 
required  to  be  given  before  the  board  of  supervisors  shall  create  any  new 
town,  or  divide  or  change  the  boundary  of  any  town,  is  not  required  to  be 
given  by  the  county  clerk,  or  to  be  signed  by  any  one,  nor  is  the  board  of 
supervisors  required  by  any  statute  to  give  notice  of  such  proposed  action. 

2.  Same — whether  a  vote  at  an  election  necessary  to  dividing  town.  No 
consent  of  a  majority  of  the  voters  voting  at  a  general  election  is  required 
before  the  final  action  of  the  board  of  supervisors  dividing  a  town  under  the 
township  law,  or  creating  a  new  town.  The  statute  requiring  notice  to  be 
given  by  the  county  clerk,  and  requiring  an  affirmative  vote  as  a  condition 
to  dividing  a  town,  applies  only  where  an  incorporated  town  is  proposed  to 
be  divided.  A  town  under  the  township  law  is  not  an  incorporated  town, 
within  the  meaning  of  the  proviso  in  the  statute. 

Appeal  from  the  Circuit  Court  of  Ogle  county ;  the  Hon. 
John  V.  Eustace,  Judge,  presiding. 

This  was  an  information  in  the  nature  of  a  quo  warranto, 
filed  by  the  relator,  as  State's  Attorney  for  the  county  of 
Ogle,  against  the  town  of  Woo-Sung,  James  T.  Wilson,  James 
M.  Atley,  John  G.  Annan,  Andrew  Zollinger,  Ellis  Oster- 
hundt,  James  H.  Anderson,  Charles  H.  Brown,  Amos  H. 
Sanford,  John  Keynolds,  Clinton  D.  Coe,  and  Aldro  Goodrich, 
to  test  the  legality  of  the  formation  of  a  new  town  by  the 
board  of  supervisors,  the  persons  named  as  defendants  with 
the  town  being  township  officers. 
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The  notice  of  the  proposed  action  of  the  county  board,  set 
up  in  the  answer,  is  as  follows : 

"Public  Notice. — Notice  is  hereby  given  that  petitions  will 
be  presented  to  the  county  board  of  the  county  of  Ogle,  State 
of  Illinois,  at  the  session  thereof  to  be  held  at  the  court  house 
in  Oregon,  in  said  Ogle  county,  on  the  second  Tuesday  of 
September,  A.  D.  1880,  the  same  being  the  14th  day  of  Sep- 
tember, A.  D.  1880,  praying  that  said  county  board  divide 
the  town  of  Buffalo,  in  said  county  of  Ogle,  on  the  following 
line :  Commencing  at  the  north-east  corner  of  section  36, 
town  23,  range  8,  east  of  the  fourth  principal  meridian,  in 
said  town  of  Buffalo,  and  running  thence  west  to  the  north- 
west corner  of  section  31,  in  said  township  and  range,  and 
that  all  of  the  territory  north  of  said  line,  in  said  town  of 
Buffalo,  remain  and  be  called  the  town  of  Buffalo,  and  that 
all  of  the  territory  south  of  said  line,  and  now  in  said  town 
of  Buffalo,  constitute  a  new  town,  to  be  called  Woo-Sung, 
and  that  a  final  action  of  said  board  will  be  asked  on  said 
petition  at  the  time  of  presentation  thereof. 

"Dated  this  10th  clay  of  July,  A.  D.  1880." 

The  circuit  court  sustained  a  general  demurrer  to  •  the 
answer,  and  rendered  judgment  of  ouster,  to  reverse  which 
this  appeal  was  taken. 

Messrs.  W.  &  W.  D.  Barge,  and  Mr.  J.  Sears,  for  the 
appellants : 

The  petition  for  a  division  of  the  town,  and  notice  of  the 
application  to  the  county  board,  were  in  exact  accordance 
with  the  statute.  Hurd's  Stat.  1881,  p.  1104,  art.  3,  sec. 
26 ;  Fry  v.  Bidivell,  74  111.  381 ;  St.  Joseph  Manufac.  Co.  v. 
Daggett,  84  id.  556 ;  Pearson  v.  Bradley,  48  id.  250. 

The  law  does  not  require  the  notice  to  be  signed  by  any 
one.  The  petition  is  the  only  thing  required  to  be  signed. 
People  v.  Carpenter,  24  N.  Y.  86. 


650         Town  of  Woo-Sung  et  al.  v.  The  People  ex  rel.      [May 

Brief  for  the  Appellees. 

The  provisions  of  the  statute,  in  reference  to  giving  the 
notices  by  publication  and  by  posting,  are  directory,  merely, 
and  not  conditions  precedent  to  giving  the  board  jurisdiction 
of  the  subject  matter.     People  v.  Carpenter,  24  N.  Y.  86. 

Creating  a  new  town,  by  the  board  of  supervisors,  is  an 
act  of  legislation,  and  every  presumption  is  in  favor  of  its 
legality.  Any  person  disputing  the  existence  of  a  town,  must 
establish  its  illegality.  It  is  not  for  the  defendants  to  show 
the  validity  of  the  action  of  the  county  board.  This  is  pre- 
sumed.     The  People  v.  Carpenter,  24  N.  Y.  92. 

No  objection  can  be  sustained  to  this  action  of  the  board, 
because  it  has  been  expressly  decided  by  this  court  that  an 
order  that  a  separation  or  division  of  a  town  shall  not  take 
effect  until  the  next  annual  election  of  town  officers,  is 
authorized,  and  is  in  accordance  with  the  statute.  Hensley 
Township  v.  People  ex  rel.  84  111.  544. 

Messrs.  Hathaway  &  March,  and  Mr.  J.  D.  Campbell,  for 
the  appellees : 

A  division  of  a  town  can  only  be  made  by  the  board  of 
supervisors,  after  giving  the  prescribed  notice.  The  notice 
must  be  given  by  the  board.     Clark  v.  Robinson,  88  111.  511. 

The  plea  of  the  said  appellants  does  not  contain  any 
averment  that  the  question  of  creating  the  said  town  of  Woo- 
Sung  was  ever  submitted  to  the  legal  voters  of  the  town  of 
Buffalo.  Such  an  averment  was  necessary  to  make  it  a 
good  plea.  Kev.  Stat.  1874,  chap.  139,  sec.  26,  page  1069; 
Laws  of  1877,  page  212;  The  People  ex  rel.  v.  Brayton,  94 
111.  341. 

Appellants'  counsel  claim  that  the  case  of  Harris  et  al.  v. 
Schryock  et  al.  82  111.  116,  is  conclusive  of  the  question  of  the 
necessity  of  the  submission  to  the  vote  of  the  people.  That 
case  was  decided  before  the  passage  of  the  act  of  1877,  above 
referred  to.  The  only  proposition  in  that  case  was,  that 
courts  of  equity  had  no  jurisdiction  to  restrain  officers  from 
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the  exercise  of  power  to  hold  elections,   such  power  being 
political,  and  not  judicial. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  information  in  this  case  is  in  the  nature  of  a  quo  ivar- 
ranto,  and  charges  defendants,  without  any  legal  warrant, 
grant  or  right  whatever,  with  having  usurped,  used  and  exer- 
cised the  functions  of  the  several  offices,  respectively,  held 
by  them,  in  the  pretended  town  of  Woo-Sung.  There  is  no 
pretense  these  several  defendants  were  not  legally  elected  or 
appointed  to  the  several  offices  the  duties  of  which  they  are 
charged  with  exercising,  but  the  charge  is,  their  holding  of 
such  offices  is  unlawful,  because  the  town  of  Woo-Sung 
was  never  legally  created  by  the  board  of  supervisors,  and 
consequently  no  such  offices  exist  by  law.  If  it  shall  be 
ascertained  the  town  of  Woo-Sung  was  legally  created  or 
established,  no  question  is  made  against  the  right  of  defend- 
ants to  hold  the  several  offices,  the  functions  of  which  they 
have  assumed  to  exercise. 

To  the  information  which  charges  the  town  of  Woo-Sung 
was  not  legally  created  by  the  board  of  supervisors,  defend- 
ants made  answer,  setting  forth  with  sufficient  definiteness 
all  that  was  done  by  the  board  and  others  concerning  the 
establishing  and  creating  such  town.  A  demurrer  was  sus- 
tained to  the  answer,  and  defendants  electing  to  stand  by 
their  answer,  judgment  of  ouster  was  pronounced  by  the 
court,  and  a  fine  of  one  cent  was  imposed  on  each  defendant, 
together  with  costs  of  suit.  Defendants  bring  the  case  to 
this  court  on  appeal. 

The  sufficiency  of  the  answer  is  called  in  question  because 
it  does  not  show,  first,  that  notice  of  the  application  for 
the  division  of  the  town  of  Buffalo  was  given  by  the  county 
clerk  or  by  the  board  of  supervisors,  or  was  ordered  hy  the 
board  to  be  given,  before  the  final  action  of  the  board  on  the 
application  to  have  a  new  town  established;    and  second, 
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that  notice  was  given  by  the  county  clerk  that  the  question 
of  dividing  the  town  of  Buffalo  would  be  submitted  to  the 
legal  voters  of  the  town,  nor  that  any  consent  to  the  division 
of  the  town  was  given  by  a  majority  of  all  the  electors  voting 
at  a  general  election  prior  to  the  final  action  of  the  board 
dividing  the  town,  or  at  any  other  time.  Negatively,  it  is 
said  the  organization  of  the  town  of  Woo-Sung  was  illegal 
because  the  notice  that  was  in  fact  given  was  not  that  which 
the  law  requires  to  be  given,  before  the  board  could  rightfully 
act  in  the  premises.  Mainly  upon  the  determination  of  these 
propositions  the  decision  hinges. 

Narrowing  the  discussion  to  the  principal  questions  raised, 
the  sufficiency  of  the  notice  will  be  first  considered.  Section 
1,  article  3,  of  the  act  concerning  township  organization,  in 
force  March  4,  1874,  confers  on  the  county  board  of  each 
county  full  power  and  jurisdiction  to  alter  the  boundaries  of 
towns,  to  change  town  lines,  and  to  divide,  enlarge  and  create 
new  towns,  to  suit  the  convenience  of  the  inhabitants  residing 
therein ;  but  no  new  town  shall  be  created,  under  the  provi- 
sions of  the  act,  of  less  territory  than  seventeen  square  miles, 
nor  unless  there  shall  be  at  least  fifty  legal  voters  residing 
in  such  new  town,  nor  unless  at  least  twenty  of  the  legal 
voters  of  such  town  shall  petition  for  such  alteration ;  nor 
shall  any  new  town  be  made,  or  any  town  divided,  or  the 
boundaries  of  any  town  changed  by  the  county  board,  without 
notice  thereof  having  been  given  by  posting  up  notices  in  not 
less  than  five  of  the  most  public  places  of  the  town  interested, 
or  if  several  towns  are  interested,  in  each  of  them,  at  least 
sixty  days  before  final  action  of  the  board,  and  also  by  pub- 
lishing such  notice  at  least  three  times  in  some  newspaper 
published  in  the  county  where  the  towns  are  situated,  if  any 
shall  be  published  therein. 

It  will  be  noted,  the  answer  shows  the  new  towns,  when 
created,  would  be  composed  of  a  territory  in  excess  of  seven- 
teen square  miles,  would  have  the  requisite  population,  and 
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that  everything  the  statute  requires  to  be  done  to  legally 
create  the  new  town  was  in  fact  done,  as  the  parties  acting 
understood  the  requirements  of  the  statute.  The  sufficiency 
of  the  answer,  except  in  the  two  particulars  first  noticed, 
seems  to  be  conceded.  It  is  said  the  notice  required  by  the 
statute  to  be  given  before  final  action  on  the  part  of  the  board, 
should  have  been  given  by  the  county  clerk,  or  at  least  the 
board  should  have  ordered  notice  to  have  been  given  of  the 
presentation  of  the  petition,  and  of  the  proposed  action.  It 
would  seem  to  be  a  sufficient  answer  to  the  position  taken, 
that  the  statute  has  not  required  notice  to  be  given  in  that 
way.  The  county  clerk  is  not  required  by  any  law  to  give 
any  notice  in  such  cases,  nor  has  the  statute  made  it  the 
duty  of  the  county  board  to  give  any  notice  of  the  action  pro- 
posed to  be  taken.  It  is  a  misapprehension  to  suppose  the 
case  of  Clark  v.  Robinson,  88  111.  498,  establishes  the  propo- 
sition that  the  board  of  supervisors  only  can  create  a  new 
town  after  it  has  given  the  notice  required  by  the  section  of 
the  statute  cited.  No  such  question  is  discussed  in  that  case, 
and  what  was  said  in  that  case  in  reference  to  the  notice 
required  to  be  given,  has  no  reference  to  the  point  now  being 
considered.  The  notice  given  in  this  case  was  not  signed 
by  any  one,  and  that,  it  is  said,  is  a  fatal  defect.  By  whom 
should  it  be  signed  ?  Upon  this  question  the  statute  is  silent. 
It  is  not  made  the  duty  of  any  one  to  sign  such  notice,  and 
unless  the  statute  requires  it  to  be  signed  by  some  one,  it  can 
not  be  necessary  it  should  be  done.  The  notice  given  con- 
forms exactly  to  the  form  given  by  Mr.  Haines  in  his  valuable 
work  on  Township  Organization,  and  is  no  doubt  the  form 
commonly  in  use  throughout  the  State. 

In  The  People  v.  Carpenter,  24  N.  Y.  86,  a  statute  very 
much  like  the  one  under  consideration  received  a  construc- 
tion. An  objection  the  notice  required  to  be  given  was  not 
signed  by  the  freeholders  whose  names  were  appended  to  the 
petition,  was  held  to  be  untenable,  for  the  obvious  reason 
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the  statute  did  not  require  the  notice  should  be  signed  by 
such  freeholders.  That  is  precisely  the  case  here,  and  the 
usual  practice  seems  to  conform  to  the  statute  in  that  par- 
ticular. It  was  no  valid  objection  to  the  notice  given  in  this 
case  it  was  not  signed  by  any  one.  It  was  good  without 
signatures,  for  the  reason  the  statute  has  not  required. any 
to  be  attached. 

It  remains  to  consider  the  other  objection  taken  to  the 
sufficiency  of  the  answer.  The  position  taken  is,  that  notice 
should  have  been  given  by  the  county  clerk  that  the  question 
of  dividing  the  town  of  Buffalo  would  be  submitted  to  the 
legal  voters  of  the  town,  and  as  no  consent  to  the  division  of 
the  town  was  given  by  a  majority  of  all  the  electors  voting 
at  a  general  election  prior  to  the  action  of  the  county  board, 
or  at  any  other  time,  the  action  of  the  board  in  creating  the 
town  of  Woo- Sung  was  illegal.  No  warrant  for  the  proposi- 
tion insisted  upon  is  to  be  found  in  any  statute  of  this  State. 
Attention  is  directed  to  that  clause  of  section  1,  article  3, 
which  provides  no  "incorporated  town"  shall  be  divided  except 
consent  thereto  is  given  by  a  majority  of  all  the  electors 
voting  at  a  general  annual  election  in  such  town,  after  notice 
given  by  the  county  clerk  such  question  would  be  submitted, 
as  sustaining  the  position  taken.  A  conclusive  and  most 
satisfactory  answer  to  this  view  of  the  law  is,  the  words 
"incorporated  town"  have  no  reference  to  towns  like  the  town 
of  Buffalo,  created  under  township  organization  laws.  This 
court  has  expressly  decided  in  Harris  v.  Schryock,  82  111.  119, 
the  words  "said  town,"  employed  in  reference  to  the  election 
and  notice,  as  used  in  the  proviso  to  the  section  cited,  must 
be  held  to  apply  to  an  incorporated  town  or  village.  The 
town  of  Buffalo  is  a  town  under  township  organization,  and 
not  an  "incorporated  toivn, "  in  the  sense  those  words  are  used 
in  the  statute,  and  hence  no  election  was  required  to  be  held 
to  give  the  consent  of  the  electors  to  the  proposed  action  of 
the  board  to  divide  the  town.    The  case  of  Harris  v.  Schryock 
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is  conclusive  of  this  question,  and  must  control,  and  it  will 
not  be  necessary  to  discuss  the  point  made  as  a  new  question 
in  this  court.  The  former  construction  given  to  the  statute 
in  this  particular  is  correct,  and  no  reason  is  perceived  for 
departing  from  it. 

The  answer  of  defendants  shows  the  town  of  Woo- Sung 
was  legally  created,  and  as  the  offices  they  assumed  to  hold 
existed  by  law,  they  may  rightfully  perform  the  duties 
attached  to  such  offices.  The  demurrer  was  improperly 
sustained,  and  the  judgment  of  the  circuit  court  will  be 
reversed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Judgment  reversed. 


William  T.  Johnson,  Collector, 

v. 

James  M.  Eoberts. 

Filed  at  Ottawa  May  12,  1882. 

1.  Demtjkeek — what  it  admits — its  proper  office.  A  demurrer  to  a  bill 
in  chancery  admits  the  truth  of  all  facts  properly  pleaded,  but  not  arguments 
or  legal  conclusions  stated.  Its  office  is  to  determine  whether  the  facts  as 
stated  constitute  grounds  for  equitable  relief. 

2.  Chanceky — bill  to  enjoin  collection  of  tax — as  to  wrongful  assess- 
ment— pursuit  of  remedy  elsewhere.  A  bill  in  chancery  to  enjoin  the  collec- 
tion of  taxes  on  the  ground  of  an  illegal  or  wrongful  assessment  of  personalty, 
which  fails  to  show  an  equitable  excuse  for  not  seeking  relief  against  the 
assessment  before  either  the  township  board  of  review  or  the  county  board, 
is  bad  on  demurrer. 

3.  A  bill  to  enjoin  the  collection  of  a  'personal  property  tax  on  the  com- 
plainant's engine,  boiler,  belting,  etc.,  alleged  that  his  personal  property  at 
his  residence  was  assessed,  and  that  he  paid  the  tax  extended  on  that,  but 
failed  to  allege  that  he  made  and  furnished  a  list  of  his  personal  property,  or 
to  claim  that  he  gave  in  any  property  a(t  his  factor,  where  the  property  was 
as  to  the  assessment  of  which  complaint  was  made,  but  sought  to  avoid 
the  tax  on  the  ground  the  engine  and  boiler  were  a  part  of  the  realty  owned 
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by  him,  without  showing  their  value  was  considered  in  assessing  the  realty, 
or  that  the  boiler  and  engine  were  twice  assessed:  Held,  that  the  bill  failed 
to  show  a  case  entitling  the  complainant  to  the  relief  sought. 

4.  Same — as  to  tender  of  the  portion  of  the  tax  properly  levied.  A  bill 
seeking  to  enjoin  the  collection  of  a  portion  of  a  tax  as  illegal,  is  defective, 
even  if  it  states  grounds  for  relief,  where  it  fails  to  aver  a  tender  of  the  amount 
of  the  tax  admitted  to  be  legal. 

5.  Taxation— what  is  personalty — for  purposes  of  taxation.  For  the 
purposes  of  taxation,  steam  engines  and  boilers  are  required  by  the  statute 
to  be  listed  and  assessed  as  personal  property,  and  where  the  assessor  assesses 
such  property  as  personalty,  it  will  be  presumed  it  was  not  included  in  the 
valuation  of  the  realty  to  which  it  is  attached;  and  the  legislature  has  the 
power  to  make  any  kind  of  property  personalty  for  the  purposes  of  taxation, 
though  it  is  real  estate  by  the  common  law,  and  for  all  other  purposes. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
William  H.  Barnum,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  appellant : 

The  question  is,  has  the  legislature  power  to  provide  what 
property  shall  be  called  personal  property,  and  what  real, 
for  the  purposes  of  taxation.  The  demurrer  admits  that 
the  boilers  and  steam  engines  assessed  would,  as  between 
the  owner  and  his  grantee,  be  real  estate,  but  the  admission 
reaches  no  further.  It  does  not  admit,  as  a  legal  conclusion, 
that  the  Eevenue  law  may  not  classify  property  at  pleasure. 
The  statute  has  required  such  property  to  be  returned  by 
the  owner  in"  his  schedule  as  personal  property.  Eev.  Stat. 
chap.  120,  sec.  25. 

Taxation  is  an  exercise  of  legislative  power,  and  the  legis- 
lature may  direct  the  mode  of  assessing  property.  Porter  v. 
Railroad  Co.  76  111.  573  ;   Cooley  on  Taxation,  33. 

Assessors  act  judicially  in  making  assessments.  Const. 
1870,  art.  9,  sec.  1;  Burroughs  on  Taxation,  sec.  102,  p. 
238 ;  Republic  Life  Ins.  Co.  v.  Pollock,  75  111.  294 ;  Porter 
v.  Railroad  Co.  66  id.  594;  Ottawa  Glass  Co.  v.  McCaleb,  81 
id.  502;  Railroad  Co.  v.  Sidcrs,  88  id.  327. 

The  town  board  of  review  alone  had  power  to  review  the 
action  of  the  assessor.     Spencer  v.  People,  68  111.  510 ;  Repub- 
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lie  Life  Ins.  Co.  v.  Pollock,  75  id.  294;  Adsit  v.  Lieb,  76  id. 
198 ;  Madison  County  v.  Smith,  95  id.  335 ;  People  v.  Big 
Muddy  Iron  Co.  89  id.  116. 

Mr.  Jonas  Hutchinson,  for  the  appellee : 

The  boiler  and  engine  were  assessed  as  a  part  of  the  realty 
upon  which  appellee  has  paid  the  tax.  To  pay  again  on 
them  as  personalty  is  double  taxation.  Cooley  on  Taxation, 
165. 

The  law  says  a  boiler  and  engine,  situate  as  these  are, 
are  a  part  of  the  realty.  The  tax  books  so  declare  the  law, 
and  this  court  has  frequently  so  held.  Jenney  v.  Jackson,  6 
Bradw.  32 ;   Thidman  et  al.  v.  Carr  et  al.  75  111.  385. 

The  demurrer  admits  that  the  boiler  and  engine  are  real 
estate,  and  this  seems  to  us  to  be  the  end  of  the  case.  There 
is  no  exception  to  the  rule  in  favor  of  the  State.  The  statute 
was  never  intended  to  require  real  estate  to  be  assessed  and 
taxed  as  personalty. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  to  enjoin  the  collection  of  a  tax.  It  alleges 
that  complainant  resides  in  South  Chicago ;  that  he  made  no 
return  to  the  assessor  of  that  town  for  the  year  1880,  but 
was  assessed  for  personal  property  at  his  residence,  and  paid 
$21.14  thereon.  He  alleges  that  he  owns  the  half  of  two  lots 
situated  in  that  town,  upon  which  he  paid  a  real  estate  tax 
of  $808.59,  for  the  year  1880 ;  that  he  was  assessed  on  per- 
sonal property,  machinery  on  the  lots,  $1300,  upon  which  a 
tax  was  extended  of  $78.50;  that  the  machinery  did  not 
exceed  $200  in  value,  consisting  in  belting,  pulleys,  etc. ; 
that  the  assessment  included  the  engines  and  boilers  in  the 
building,  but  they  were  not  worth  more  than  $300 ;  that  the 
engines  and  boilers  were  permanently  attached  to  and  were 
a  part  of  the  realty,  and  were  not  personalty ;  that  they  were 
so  attached  as  to  constitute  a  part  thereof,  so  far  as  the 
42—102  III. 
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owner  of  the  fee  is  concerned,  and  that  any  real  estate  tax 
as  aforesaid  is  as  much  a  tax  on  the  engines  and  boilers  as 
on  the  land ;  that  they  were  improperly  assessed  as  personal 
property ;  that  personal  property  did  not  exist  on  the  lots ; 
that  therefore  the  tax,  except  on  the  personal  property  of  the 
value  not  to  exceed  $100,  is  inequitable,  unjust,  oppressive 
and  illegal,  and  prays  for  an  injunction  perpetually  restrain- 
ing the  collection  of  all  but  the  tax  on  $100  of  valuation.  A 
demurrer  was  filed  to  the  bill.  On  a  hearing  the  demurrer 
was  overruled,  and  a  perpetual  injunction  decreed  to  prevent 
the  collection  of  the  tax  on  the  engines  and  boilers,  except 
taxes  on  the  $100  valuation.  An  appeal  is  prosecuted  to 
reverse  the  decree. 

The  demurrer  admitted  all  facts  properly  pleaded,  but  did 
not  admit  arguments  or  legal  conclusions,  and  its  office  is  to 
determine  whether  the  facts  as  stated  constitute  grounds  for 
granting  equitable  relief.  The  bill,  even  if  it  otherwise  stated 
grounds  for  equitable  relief,  is  defective  in  not  averring  a 
tender  of  the  amount  of  the  tax  that  is  admitted  to  be  legal. 
Again,  no  equitable  excuse  is  shown  for  not  appearing  before 
the  town  board  of  review,  under  section  86  of  the  Ee venue 
law,  or  to  the  county  board,  under  the  97th  section  of  the 
same  act.  These  boards  were  invested  with  full  power  to 
relieve  all  persons  applying  to  be  relieved  from  grievances  by 
improper  assessment. 

But  if  these  objections  were  waived,  does  the  bill  allege 
facts  in  other  respects  sufficient  to  require  the  granting  of  the 
relief  sought  ?  It  alleges  that  the  personal  property  of  appel- 
lee was  assessed  at  his  residence,  and  that  he  paid  the  tax 
extended  on  that.  He  does  not  allege  or  claim  that  he  made 
and  furnished  a  list  of  his  taxable  property  to  the  assessor, 
nor  does  he  claim  that  he  gave  in  any  personal  property  at 
his  factory,  whether  the  engine  and  boilers,  or  other  person- 
alty he  admits  to  have  been  subject  to  taxation  as  such ;  nor 
does  the  bill  allege  that  the  engine  and  boilers  were  assessed 
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as  a  part  of  the  real  estate  to  which  they  were  attached, 
nor  that  their  value  was  in  any  manner  considered  in  fixing 
the  valuation  of  the  real  estate ;  nor  does  it  allege  that  the 
engine  and  boilers  were  twice  assessed,  but  it  is  alleged 
they  were  permanently  attached  to  the  real  estate,  and  were, 
as  to  him,  a  part  of  the  real  estate ;  that  the  real  estate  was 
assessed,  and  he  paid  the  tax  assessed  upon  it,  and  draws 
the  conclusion,  from  these  premises,  that  therefore  the  engine 
and  boilers  were  twice  assessed,  and  he  had  already  paid  the 
tax  on  them.  The  conclusion  does  not  logically  follow  from 
the  premises.  The  25th  section  of  the  Eevenue  law  requires 
all  persons  to  make  out  and  deliver  to  the  assessor  a  schedule 
of  his  or  her  personal  property  required  to  be  listed  for  taxa- 
tion. The  form  of  the  schedule  is  given  in  that  section.  The 
sixth  item  is :  "Every  steam  engine,  including  boilers,  and 
the  value  thereof."  For  the  purposes  of  taxation  these 
articles  are  made  and  required  to  be  listed  and  valued  as 
personal  property,  and  it  is  made  the  duty  of  the  owner  to  so 
return,  and  the  assessor  to  so  list  and  value  them ;  and  the 
assessor  having  no  power  to  treat  or  value  them  as  a  part  of 
the  real  estate,  and  having  listed  them  as  personal  property, 
we  must  presume  he  did  his  duty. 

But  it  is  contended  that  all  permanent  fixtures  become  and 
are  a  part  of  the  land,  and  pass  with  it ;  that  the  engine  and 
boilers  are  such  fixtures,  and  therefore  the  presumption  is 
they  were  assessed  and  valued  as  a  part  of  it.  This  is  doubt- 
less true  at  common  law,  and  is  true  as  between  grantor  and 
grantee,  but  for  the  purposes  of  taxation  the  legislature  has 
changed  the  rule.  It  is,  however,  as  we  understand  the  argu- 
ment of  counsel,  contended  the  legislature  has  no  power  to 
make  such  fixtures  personal  property.  It  is  conceded  that 
the  legislature  is  invested  with  and  may  exercise  all  govern- 
mental power,  unless  restricted  by  the  State  constitution, 
or  the  power  has  been  delegated  to  the  general  government, 
or  the  Federal  constitution  has  prohibited  its  exercise.     No 
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reason  is  perceived  why  the  General  Assembly,  if  so  disposed, 
may  not  declare  every  species  of  property  personal,  and  sub- 
ject it  to  all  of  the  incidents  of  personalty;  or  why  it  may 
not,  for  the  purposes  of  taxation,  require  any  portion  of  real 
estate,  or  any  of  its  parts  or  accessories,  to  be  listed,  taxed, 
and  sold  for  the  payment  of  the  taxes  thereon,  as  personal 
property,  and  authorize  the  person  purchasing  to  detach  and 
remove  the  parts,  whether  it  be  standing  trees,  crops,  or  even 
windows  or  doors  of  houses  or  dwellings.  The  power  no  doubt 
exists,  and  the  legislature  is  the  sole  judge  of  the  necessity 
and  expediency  of  its  exercise.  As  appellee  has"  totally 
failed  to  show  any  grounds  for  relief,  the  court  below  erred 
in  overruling  the  demurrer,  but  should  have  sustained  it  and 
dismissed  the  bill. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Decree  reversed. 


Warren  E.  Hickox 

v. 
Simon  P.  Frank  et  al. 

Filed  at  Ottawa  May  12,  1882. 

1.  Administbation  of  estates — domicil  of  intestate  in  another  State 
— jurisdiction  to  grant  letters  of  administration.  Where  a  person,  at  the 
time  of  his  death,  has  his  domicil  in  another  State,  the  proper  court  in  such 
State  has  jurisdiction  to  grant  letters  of  administration  upon  his  estate. 

2.  Same — foreign  administrator  may  collect  debts  in  this  State.  An 
administrator  of  an  estate  appointed  in  any  other  State  or  territory  by  a  court 
having  jurisdiction,  has  the  legal  right,  under  our  statute,  to  collect  notes  due 
to  his  intestate,  and  to  that  end  he  may  foreclose  deeds  of  trust  securing 
them,  when  no  administration  is  granted  on  the  same  estate  in  this  State. 

3.  Same — legal  title  vests  in  administrator — notes  due  intestate.  Upon 
the  death  of  a  party  and  the  appointment  of  an  administrator,  the  legal  title 
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to  all  notes  and  debts  due  the  intestate  vests  in  the  administrator,  who  alone 
can  sue  and  recover  upon  the  same.  The  heir  at  law  or  his  personal  repre- 
sentative can  maintain  no  action  whatever  on  such  notes. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Kankakee  county;  the  Hon.  N.  J.  Pillsbury,  Judge, 
presiding. 

Mr.  Stephen  E.  Moore,  for  the  appellant. 

Mr.  S.  S.  Lawrence,  and  Mr.  H.  Loring,  for  the  appellee 
Simon  P.  Frank. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

William  H.  Connely  was  the  payee  and  owner  of  certain 
promissory  notes,  secured  by  deed  of  trust  on  real  estate  in 
Kankakee  county.  He  died  intestate  in  Pike  county,  Indiana, 
in  August,  1874,  leaving  surviving  him  his  daughter,  Anna, 
his  only  child  and  sole  heir  at  law.  Anna  died  intestate  in 
the  month  of  January  following,  in  Minnesota.  On  the  24th 
of  August,  1874,  letters  of  administration  were  duly  granted 
by  the  proper  court  of  Pike  county,  Indiana,  to  Simon  P. 
Frank,  as  administrator  of  the  estate  of  William  H.  Connely, 
deceased.  No  administration  was  granted  upon  his  estate 
here,  but  on  the  16th  of  March,  1877,  Warren  E.  Hickox,  as 
public  administrator  for  Kankakee  county,  took  out  letters 
of  administration  upon  the  estate  of  Anna,  and  on  the  22d 
day  of  that  month  he  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  Kankakee  county  his  bill  in  chancery  to  fore- 
close the  trust  deed  so  given  to  secure  the  payment  of  the 
before  named  promissory  notes  to  William  H.  Connely.  The 
makers  of  the  notes,  and  Simon  P.  Frank,  as  administrator 
of  William  H.  Connely,  deceased,  were  made  defendants. 
Frank  answered,  and  also  filed  his  cross-bill,  in  which  he 
alleged  the  execution  of  the  trust  deed,  the  death  of  Connely, 
his  appointment  as  administrator,  etc.,  and  his  possession, 
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as  such,  of  the  notes  and  deed  of  trust,  and  prayed  for  a 
decree  of  foreclosure  in  his  behalf.  Answer  was  filed  to  the 
cross-bill.  On  hearing,  the  court  decreed  that  the  original 
bill  be  dismissed,  and  that  the  deed  of  trust  be  foreclosed  as 
prayed  in  the  cross-bill,  and  that  the  proceeds  to  arise  from 
the  foreclosure  be  brought  into  court  to  await  its  further 
order.     To  reverse  that  decree  this  appeal  is  prosecuted. 

There  appears,  on  the  hearing,  to  have  been  some  contro- 
versy as  to  the  domicil  of  Connely  at  the  time  of  his  death, 
but  we  think  the  fair  conclusion  from  -the  evidence  is,  it  was 
Pike  county,  Indiana.  He  had  originally  lived  there,  then 
in  Kankakee  county,  in  this  State,  and  afterwards  in  Min- 
nesota, but  finally  returned  to  Pike  county,  Indiana,  and 
while  making  arrangements  for  future  residence  upon  a  farm 
he  had  all  the  time  owned  there,  sickened  and  died.  It  is 
true,  his  habits,  for  some  time,  had  been  migratory,  and  his 
return  had  not  been  long  before  his  death ;  but  the  evidence, 
we  think,  sufficiently  shows  that  it  was  with  the  mind  of 
remaining, — of  making  there  his  future,  permanent  home. 
Being  domiciled  in  Pike  county,  Indiana,  at  the  time  of  his 
death,  there  can  be  no  question,  and  none  is  attempted  to  be 
raised,  of  the  jurisdiction  of  the  court  there  to  grant  letters  of 
administration  upon  hi.s  estate.  The  death  of  Connely,  and 
the  appointment  of  Frank  as  his  administrator,  gave  the  lat- 
ter the  legal  right,  under  our  statute,  to  collect  the  promissory 
notes,  and,  to  that  end,  to  have  the  deed  of  trust  foreclosed. 

It  is  provided  by  sec.  42,  chap.  3,  Kev.  Stat.  1874: 
"Where  any  person  has  *  *  *  obtained,  or  may  obtain, 
administration  of  the  estate  of  an  intestate  in  any  State  in 
the  United  States,  or  in  any  territory  thereof,  such  person 
shall  be  enabled  to  prosecute  suits  to  enforce  claims  of  the 
estate  of  the  deceased,  or  to  sell  lands  to  pay  debts,  in  any 
court  of  this  State,  in  the  same  manner  as  if  letters  testa- 
mentary or  of  administration  had  been  granted  to  him  under 
the  provisions  of  the  laws  of  this  State." 
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The  limitations  of  the  next  section  (43)  have  no  appli- 
cation here,  because  no  administration  has  been  obtained 
upon  the  estate  in  this  State.  Hickox  is  not  administrator 
of  the  estate  of  William  H.  Connely,  deceased,  but  of  his 
daughter,  Anna  Connely,  deceased,  and  these  notes  are  assets 
belonging  to  the  estate  of  William  H.  Connely,  deceased. 
Upon  his  death,  and  the  appointment  of  an  administrator, 
the  legal  title  vested  in  the  administrator,  and  the  title  took 
effect,  by  relation,  from  his  death.  Makepeace  v.  Moore,  5 
Gilm.  474.  So  complete  was  his  title  that  he  could  pass  the 
legal  title  to  the  notes  by  indorsement.  Walker  v.  Craig,  18 
111.  116.  The  heir  at  law  could  have  maintained  no  action, 
in  her  own  right,  on  these  notes.  Neubrecht  v.  Santmeyer 
et  ah  50  111.  74.  And  so,  although  Anna's  administrator  may 
ultimately  become  entitled  to  the  money  to  be  collected,  it 
can  only  be  after  her  father's  estate  has  been  fully  adminis- 
tered. Until  then,  her  administrator  has  nothing  to  do  with 
the  notes  or  their  proceeds. 

We  perceive  no  cause  to  disturb  the  decree  below,  and  it 

will  be  affirmed.  ^  ~       , 

Decree  affirmed. 


Koswell  B.  Bacon 

v. 

William  Malzacher. 

Filed  at  Ottaiva  May  12,  1882. 

Election'— effect  of  irregularities.  Upon  the  contest  of  an  election, 
before  the  county  court,  it  appeared  the  election  officers  in  one  of  the  pre- 
cincts had  committed  some  irregularities,  for  which  the  board  of  canvassers 
had  rejected  the  entire  returns  from  that  precinct.  There  was  nothing,  how- 
ever, indicating  any  unfairness  or  fraud  in  the  election,  and  the  ballots  had 
all  been  preserved  and  returned,  and  were  counted,  in  the  proceeding  in  the 
county  court,  and  the  result  declared  accordingly,  different  from  that  reached 
by  the  board  of  canvassers.  On  appeal,  this  action  of  the  county  court  was 
sustained. 
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Appeal  from  the  County  Court  of  Cook  county;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Samuel  Appleton,  for  the  appellant : 

The  canvassing  board  rejected  the  election  returns  from 
the  fifth  and  sixth  precincts  of  the  Fifth  ward.  On  the  con- 
test the  envelope  returned  in  the  ballot  box  of  the  fifth 
precinct  was  opened,  and  the  votes  for  supervisor  counted, 
resulting  as  follows :  For  William  Malzacher,  14  votes ; 
William  Malzbacher,  499  votes ;  Koswell  B.  Bacon,  151 
votes ;  B.  B.  Bacon,  37  votes.  The  county  court  ordered 
that  the  votes  cast  for  William  Malzacher  and  William  Malz- 
bacher should  be  counted  as  cast  for  William  Malzacher, 
which  we  claim  was  error. 

The  following  grounds  of  objection  are  urged  to  the  admis- 
sion of  the  votes  of  the  sixth  precinct  of  the  Fifth  ward : 

First — The  election  was  not  conducted  in  an  orderly 
manner,  and  according  to  law. 

Second — The  election  was  held  in  an  engine  house,  and  the 
clerk  was  absent  during  forty  minutes  in  the  middle  of  the 
day,  and  some  persons,  not  officers,  engaged  in  counting  the 
votes  on  two  different  tables,  and  some  of  the  ballots  were 
found  on  the  floor.  It  was  also  testified  to,  that  the  ballots 
taken  during  the  absence  of  the  clerk  were  counted ;  besides, 
the  package  of  votes  was  not  sufficiently  identified. 

Messrs.  Hynes,  English  &  Dunne,  for  the  appellee,  con- 
tended from  the  evidence  that  the  packages  of  votes  objected 
to  were  properly  identified,  and  found  properly  sealed  up  and 
in  the  custody  of  the  proper  officers. 

Mere  irregularities  in  conducting  an  election,  not  proceeding 
from  any  wrongful  intent,  will  not  justify  the  rejection  of  the 
entire  vote  polled.     Hodge  v.  Linn,  100  111.  397. 

The  rules  prescribed  by  the  statute  in  respect  to  these 
particulars  are  directory  merely.    Hodge  v.  Linn,  100  111.  397. 
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So  it  has  been  repeatedly  held  heretofore,  that  mere  irregu- 
larities on  the  part  of  the  officers,  or  omission  to  observe  some 
mere  direction  of  law,  will  not  vitiate  an  election.  Gilllland 
v.  Schuyler,  9  Kansas,  569;  Morris  v.  Van  Landingham,  11 
id.  269 ;  Pyatt  v.  People,  29  111.  72. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

At  an  election  held  on  April  5,  1881,  in  the  town  of  South 
Chicago,  Bacon  and  Malzacher  were  rival  candidates  for  the 
office  of  supervisor  of  that  town.  The  board  of  canvassers 
for  that  town,  upon  a  canvass  of  the  returns,  declared  as  the 
result  of  that  election  in  this  regard,  that  Malzacher  received 
7526  votes  for  that  office,  and  that  Bacon  received  8189 
votes  for  the  same  office.  Bacon  was  declared  duly  elected. 
He  qualified  as  such  supervisor,  and  entered  upon  the  duties 
of  the  office.  Malzacher  instituted  proceedings  under  the 
statute,  in  due  time,  in  the  county  court  of  Cook  county,  to 
contest  the  election,  and  asking  for  judgment  declaring  him- 
self to  be  duly  elected  and  entitled  to  the  office.  In  that 
investigation  it  was  made  to  appear  that  the  returns  from 
two  election  precincts  had  been  entirely  rejected  by  the 
board  of  canvassers,  and  that  had  the  votes  returned  from 
these  precincts  been  received  and  canvassed,  the  result  would 
have  shown  that  Malzacher  really  received  a  larger  number 
of  votes  for  that  office  than  did  Bacon.  On  the  hearing,  the 
county  court  ordered  the  votes  returned  from  these  rejected 
precincts  to  be  counted,  and  decided  the  controversy  in  favor 
of  Malzacher.     Bacon  appeals  to  this  court. 

The  evidence  produced  before  the  county  court  is  preserved 
by  bill  of  exceptions,  and  appellant  insists  that  it  shows  such 
irregularities  in  the  proceedings  at  one  of  the  precincts,  that 
the  whole  vote  of  that  precinct  ought  to  have  been  rejected, 
which  would  have  led  to  a  different  result.  We  have  exam- 
ined and  considered  this  evidence.  While  it  is  apparent  that 
the  judges  and  clerks  of  the  election  in  that  precinct  did  not 
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perform  their  duties  with  the  care  and  accuracy  required  by 
the  law,  still  the  ballots  seem  all  to  have  been  preserved  and 
returned.  There  is  nothing  indicating  any  unfairness  or 
fraud  in  the  election,  and  upon  the  whole,  we  think  the 
decision  of  the  county  court  was  right.  It  could  profit  no 
one  to  discuss  this  evidence  in  detail. 

Believing  that  the  county  court   arrived  at  the  truth,  we 
hold  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


The  Kankakee  and  Seneca  Eailroad  Company 

v. 
George  Straut. 

Filed  at  Ottawa  May  12,  1882. 

1.  Eminent  domain — right  to  have  jury  view  land  after  the  evidence 
and  arguments.  The  statute  giving  the  right  to  have  the  jury  go  on  the  land 
sought  to  be  condemned,  or  damaged,  in  a  proceeding  for  right  of  way,  and 
examine  the  same,  is  imperative,  and  fixes  no  time  when  it  shall  be  allowed, 
and  it  is  error  to  refuse  a  motion  to  have  the  jury  view  the  premises,  even 
after  the  evidence  has  been  closed  and  the  arguments  heard,  but  before  the 
instructions  are  given. 

2.  The  right  of  either  party,  in  a  proceeding  to  condemn  land,  to  have  the 
jury  go  upon  and  examine  the  premises,  may  be  exercised  at  any  stage  of  the 
case  before  the  court  gives  its  instructions,  and  it  is  error  to  deny  the  exer- 
cise of  such  right. 

Appeal  from  the  County  Court  of  Grundy  county ;  the  Hon. 
Samuel  B.  Thomas,  Judge,  presiding. 

Mr.  Marshall  Ney  Armstrong,  for  the  appellant : 
The  court  erred  in  not  allowing  the  jury  to  go  upon  the 
land  when  requested  by  the  petitioner.      Eev.    Stat.  1877, 
chap.  48,  sec.  9  ;  Galena  and  Soutliern  Wisconsin  R.  11.  Co.  v. 
Ilaslam  et  al.  73  111.  494. 
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The  discretion  of  the  court  goes  only  as  to  the  time  when 
the  jury  shall  go  and  see  the  land,  but  not  as  to  whether 
they  shall  or  not.  It  could  work  no  injustice  for  them  to 
view  the  land  after  the  close  of  the  argument. 

Messrs.  Doud  &  Wing,  for  the  appellee : 

The  present  statute  enables  either  party  to  a  condemnation 
proceeding  to  make  the  jury's  personal  examination  evidence 
in  the  case.  Like  any  other  evidence,  the  party  desiring  to 
avail  of  it  must  do  so  in  apt  time.  The  court's  refusal,  after 
the  close  of  the  argument,  was  a  matter  of  discretion  not 
reviewable.     Goodrich  v.  City  of  Minonk,  62  111.  122. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  filed  a  petition  to  condemn  the  right  of  way  for 
the  location  of  its  road  over  a  portion  of  appellee's  land.  A 
trial  was  had,  and  the  jury  assessed  $4:00  as  the  damages 
appellee  would  sustain  by  reason  of  the  construction  of  the 
road.  A  motion  for  a  new  trial  was  entered,  but  it  was  over- 
ruled by  the  court  and  an  order  of  condemnation  entered,  in 
pursuance  of  the  statute,  and  the  company  appeals  and  asks 
a  reversal. 

In  the  view  we  take  of  the  case  it  becomes  necessary  to 
consider  but  one  question  discussed.  After  the  evidence  was 
heard  and  the  case  was  argued,  but  before  the  jury  were 
instructed  by  the  court  or  had  retired,  appellant  moved  the 
court  to  permit  the  jury  to  go  upon  and  view  the  ground  upon 
which  it  was  proposed  to  locate  the  road.  The  motion  was 
denied,  and  this  ruling  of  the  court  is  urged  as  error. 

Section  9  of  the  Eminent  Domain  act  provides,  that  "said 
jury  shall,  at  the  request  of  either  party,  go  on  the  land 
sought  to  be  taken  or  damaged,  in  person,  and  examine  the 
same,  and  after  hearing  the  proof  offered,  make  their  report 
in  writing,  and  the  same  shall  be   subject  to  amendment," 
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etc.     This  provision  of  the  statute  is  peremptory,  and  leaves 
no  discretion  in  the  court. 

But  it  is  insisted  that  the  application  was  made  too  late — 
that  having  failed  to  make  it  before  the  evidence  was  heard, 
the  right  was  waived.  No  time  is  specified  in  the  statute, — 
it  simply  commands  that  it  shall  be  done  when  requested. 
In  the  case  of  Galena  and  Southern  Wisconsin  R.  R.  Co.  v. 
Haslam,  73  111.  494,  we  said  that  while  the  statute  was  silent 
as  to  the  time  in  the  progress  of  the  trial  they  shall  be  allowed 
to  go,  it  is  imperative  that  it  shall  be  allowed  when  requested. 
It  was  also  said  that  we  were  unable  to  see  that  it  could 
matter  whether  it  was  before  or  after  the  evidence  is  heard. 
We  can  still  see  no  difference.  It  is  a  statutory  right,  and 
we  have  no  power  to  deprive  a  party  of  it  by  mere  technical 
rules.  If  we  could  see  that  it  would  work  any  injury  to  the 
opposite  party  to  permit  it  after  evidence  and  arguments 
were  heard,  we  should  hold  otherwise ;  but  we  perceive  none, 
nor  has  any  been  suggested.  The  jury  can  understand  and 
apply  the  evidence  and  arguments  on  seeing  the  premises 
after  as  well  as  before  they  are  heard.  We  are  therefore  of 
opinion  that  it  is  in  the  discretion  of  the  judge  to  permit 
the  examination  at  any  time  before  the  jury  are  instructed  by 
the  court.  Had  the  right  not  been  absolutely  given  by  the 
statute,  we  would  probably  hold  otherwise.  For  this  error 
the  judgment  must  be  reversed,  and  the  cause  remanded. 

As  the  evidence  is  liable  to  be  different  on  another  trial, 
it  is  not  necessary  that  we  should  discuss  it  in  this  case,  and 
if  it  should  be,  other  instructions  will  be  required.  It  is 
therefore  unnecessary  to  discuss  those  in  this  record. 

Judgment  reversed. 
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Syllabus.     Brief  for  the  Appellants. 

Marietta >Seager  et  al. 

v. 
Kankakee  County  et  al. 

Filed  at  Ottawa  May  12,  1882. 

1.  Injunction — parties — to  prevent  violation  of  public  duty  by  officers. 
"Where  a  public  duty  about  to  be  violated  by  public  officers  is  public  in  its 
nature  and  effects,  one  not  suffering  any  special  injury  can  not  maintain  a 
bill  to  enjoin  the  violation,  but  the  remedy  must  be  sought  by  the  public 
through  its  proper  officer. 

2.  Same — to  restrain  the  licensing  of  a  dram-shop.  A  board  of  super- 
visors will  not  be  enjoined  from  issuing  a  license  to  keep  a  dram-shop  in 
violation  of  law,  on  a  bill  by  a  private  citizen,  who  will  sustain  no  greater 
injury  than  the  public  generally  by  the  act  sought  to  be  prevented.  The  only 
remedy  in  such  case  is  on  the  application  of  the  proper  public  officers  of  the 
State  on  behalf  of  the  public. 

Appeal  from  the  Appellate  Court  for  the  Second  District  ;— 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Kan- 
kakee county;  the  Hon.  Franklin  Blades,  Judge,  presiding. 

Mr.  Stephen  E.  Moore,  for  the  appellants : 

No  reason  is  perceived  why  a  board  of  supervisors  may  not 
be  enjoined  by  a  court  of  equity  from  doing  an  illegal  act 
which  results  in  injury  to  the  citizen.  It  will  enjoin  the 
removal  of  a  county  seat  at  the  suit  of  a  citizen,  when  a 
majority  have  not  voted  for  the  removal.  Shaw  et  al.  v.  Hill 
et  al.  67  111.  455. 

An  injunction  lies  to  restrain  municipal  corporations  from 
adopting  ordinances  and  acts  which  produce  injury  to  indi- 
viduals. Gartside  v.  City  of  St.  Louis,  43  111.  47 ;  Smith  v. 
Bangs,  15  id.  400 ;  Central  R.  R.  Co.  v.  McLean  County,  17 
id.  291 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Frary 
et  al.  22  id.  37 ;  Oakley  v.  Trustees,  6  Paige,  262. 

A  court  will  enjoin  a  tax  levy  where  the  supervisors  act 
illegally.  Supervisors,  etc.  v.  Webster,  53  111.  141 ;  Sherlock 
et  al.  v.  Village  of  Winetka,  59  id.  389. 
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A  railway  corporation  will  be  restrained  by  an  injunction 
from  exceeding  its  powers,  and  this  is  true  without  regard  to 
whether  there  is  a  remedy  at  law  or  not.  Cobb  v.  Illinois  and 
St.  Louis  Railroad  and  Coal  Co.  68  111.  233. 

Chancery  will  restrain  a  city  from  taking  land  to  which  it 
has  no  right.  Peoria  v.  Johnson,  56  111.  47;  Mohaivk  and 
H.  R.  R.  Co.  v.  Archer,  6  Paige,  83 ;  Belknap  v.  Beuknoj?, 
2  Johns.  Ch.  463 ;  Holdane  v.  Village  of  Coldwater,  21  N.  Y. 
474 ;   Carter  v.  City  of  Chicago,  57  111.  282. 

Chancery  enjoins  the  supervisors  from  misapplying  the 
money  of  a  county.     Colton  v.  Hanchett,  13  111.  615. 

Chancery  will  enjoin  the  opening  of  a  road  contrary  to  law. 
Commissioner  of  Highways  v.  Durham,  43  111.  86. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  September  18,  1879,  the  appellants  filed  their  bill  in 
the  circuit  court  of  Kankakee  county,  setting  out  that  they 
were  tax-payers  and  residents  of  Yellowhead  township,  in  said 
county ;  that  Kankakee  county  is  acting  under  township 
organization ;  that  one  Henry  Blank  had  petitioned  the  board 
of  supervisors  of  the  county  to  grant  him  a  license  to  keep  a 
dram-shop  in  said  Yellowhead  township,  and  that  the  board 
were  about  to  issue  such  license  to  him  without  a  majority 
of  the  legal  voters  of  the  township  having  petitioned  therefor ; 
that  the  public  good  does  not  require  a  dram-shop  in  the 
township ;  that  such  dram-shop  would  be  a  great  evil  in 
the  community,  and  increase  the  tax  burden  of  the  people 
in  the  township,  and  the  bill  prays  that  the  board  of  super- 
visors may  be  enjoined  from  issuing  the  license.  The  statute 
authorizes  the  granting  of  licenses  by  the  county  boards  to 
keep  dram-shops  only  upon  the  application,  by  petition,  of  a 
majority  of  the  legal  voters  of  a  town.  The  circuit  court 
denied  a  motion  for  an  injunction,  and  on  motion  of  the 
defendants  dismissed  the  bill.     On  appeal  to  the  Appellate 
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Court  for  the  Second  District  the  decree  was  affirmed,  and 
an  appeal  taken  to  this  court. 

We  do  not  think  there  is  shown  here  a  case  entitling  the 
complainants  to  maintain  their  bill.  Whatever  of  injury  may 
result  from  the  threatened  act  of  the  board  of  supervisors 
in  issuing  a  license  to  keep  a  dram-shop  without  having 
been  petitioned  for,  as  alleged,  by  a  majority  of  the  legal 
voters  of  the  township,  it  will  be  one  common  to  all  the 
inhabitants  of  the  township,  affecting  them  alike,  and  there 
will  be  no  special  injury  to  these  complainants. 

The  principle  is  very  well  settled  that  where  the  duty  about 
to  be  violated  by  public  officers  is  public  in  its  nature,  and 
affects  the  public  in  general  alike,  one  not  suffering  any 
special  injury  can  not  maintain  a  bill  to  enjoin  the  violation, 
but  the  only  mode  of  remedy  is  on  application  of  the  proper 
public  officer  of  the  State  on  behalf  of  the  public.  This  very 
question  we  had  occasion  to  consider  in  the  recent  case  of 
The  City  of  Chicago  v.  The  Union  Building  Association,  ante, 
p.  379,  where  the  subject  was  very  fully  gone  into,  and  the 
authorities  cited,  and  we  held  the  rule  as  above  declared. 
Upon  the  principle  of  that  decision  the  complainants  have 
no  standing  in  court,  and  their  bill  was  rightly  dismissed. 

The  decree  of  the  Appellate  Court  is  affirmed. 

Decree  affirmed. 
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ABANDONMENT. 

Abandonment  of  claim. 

As  a  consideration  for  postponing  a  prior  lien  in  favor  of  a  junior 
incumbrance.  Booth  et  ux.  v.  Wiley  et  al.  84.  See  CONSIDEKA- 
TION,  2. 

ABATEMENT. 
Death  of  a  plaintiff. 

1.  How  availed  of.  The  death  of  a  plaintiff  pending  the  suit  must 
be  taken  advantage  of  by  plea  in  abatement,  otherwise  the  judgment 
in  his  name  will  be  binding.  Life  Association  of  America  v.  Fassett, 
315. 

Death  of  sole  defendant. 

2.  Effect  on  further  progress  of  the  suit.  Where  the  fact  of  the 
death  of  the  sole  defendant  to  a  suit  is  admitted,  or  the  court  itself  is 
cognizant  of  such  fact,  it  will  not  be  justified  in  entering  up  a  judg- 
ment without  the  legal  representatives  of  the  deceased  being  first  made 
parties.  In  such  a  case,  if  the  plaintiff  does  not,  within  a  reasonable 
time,  take  the  proper  steps  to  make  them  parties,  the  court  should,  on  its 
own  motion,  enter  a  judgment  or  order  that  the  suit  abate.     Ibid.  315. 

3.  Suggesting  death  of  defendant — by  whom,  and  for  what  pur- 
pose. There  is  nothing  in  section  11,  of  the  Abatement  act,  that  author- 
izes the  representative  of  a  deceased  defendant  to  intrude  himself  into 
a  case  for  the  purpose  of  suggesting  the  defendant's  death,  except  it  is 
done  to  make  himself  a  party  to  the  suit  for  the  purposes  of  defence, 
or  other  legitimate  object.  To  avail  himself  of  the  statute  he  must  sub- 
mit himself  unreservedly  to  the  jurisdiction  of  the  court,  and  be  substi- 
tuted as  a  defendant  for  all  purposes.     Ibid.  315. 

Plea  must  be  verified. 

4.  Every  pleading  which  sets  up  matter  in  abatement  which  does  not 
appear  of  record  to  be  true,  must  be  verified  by  affidavit,  and  if  not  so 
verified,  should  be  stricken  from  the  files,  on  motion.  So,  a  suggestion 
of  the  dissolution  of  a  defendant  corporation  by  its  receiver  and  suc- 
cessor, the  receiver  not  seeking  to  be  made  a  party  and  the  paper  not 
verified,  can  not  be  acted  on  by  the  court,  and  the  plaintiff  is  not  bound 
to  answer  it  as  a  plea  in  abatement.     Ibid.  315. 

43—102  III. 
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ACCOMPLICE. 
As  A  witness.     See  WITNESSES,  10. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Constitutionality  of  the  law. 

1.  As  impairing  obligation  of  contracts.  The  law  in  regard  to  the 
acknowledgment  of  deeds  and  mortgages  is  not  unconstitutional,  as 
impairing  the  obligation  of  contracts.  The  legislature  has  the  power  to 
enact,  as  to  future  contracts,  that  the  same  shall  not  be  binding  or 
effective  in  any  way  without  a  seal,  or  without  an  acknowledgment  of  a 
specific  kind.  Such  a  statute  only  prescribes  what  shall  be  essential  to 
constitute  a  valid  contract.     Parrott  v.  Kumpf,  423. 

Impeaching  the  certificate. 

2.  Of  the  evidence.  The  certificate  of  an  officer  authorized  by  law  to 
take  acknowledgments  of  deeds,  mortgages  or  other  instruments,  is 
prima  facie  evidence  of  such  acknowledgment  by  the  persons  purport- 
ing to  be  the  makers  of  such  instruments,  and  is  to  be  regarded  a%  hav- 
ing great  and  controlling  weight  until  it  is  overcome  by  clear,  convincing 
and  satisfactory  proof.  The  testimony  of  the  grantor  alone  is  not  suf- 
ficient to  overcome  the  certificate.     Warrick  et  al.  v.  Hull,  280. 

ACTIONS. 
Local  or  transitory. 

1.  Debt  due  from  foreign  corporation — and  of  a  prior  demand.  A 
debt  due  from  a  foreign  corporation  to  one  of  its  employes  residing  in 
the  same  State,  payable  by  its  treasurer,  is  not  local,  nor  is  the  action  to 
recover  on  the  same  a  local  action,  to  be  brought  in  such  State.  Neither 
is  any  demand  necessary  in  this  State  to  authorize  an  action  in  our  courts 
for  its  recovery.     Hannibal  and  St.  Joseph  Railroad  Co.  v.  Crane,  249. 

For  negligence  or  illegal  act. 

2.  The  putting  of  powder  in  smoking  tobacco  left  in  a  box  on  the 
counter  of  a  store,  apparently  for  use,  whether  a  mere  thoughtless  act 
for  purpose  of  amusement,  or  a  malicious  act  with  an  intention  of  doing 
harm,  is  extremely  dangerous  in  its  tendency,  and  can  not  be  excused, 
and  a  person  injured  thereby  has  such  a  claim  for  damages  as  to  afford 
reasonable  ground  for  a  valid  compromise,  and  promise  to  pay  by  the 
wrongdoer.  Even  if  the  party  had  been  taking  the  tobacco  as  a  tres- 
passer, the  other  party's  act  was  not  justifiable  as  a  measure  of  preven- 
tion.    Parker  v.  Enslow,  272. 

Injury  resulting  under  statutory  permission. 

3.  Whether  actionable.  Where  a  thing  not  malum  in  se  is  author- 
ized to  be  done  by  a  valid  act  of  the  legislature,  and  it  is  performed  with 
due  care  and  skill,  in  strict  conformity  with  the  provisions  of  the  statute, 
its  performance  can  not  be  made  the  ground  of  an  action.  In  such  case 
the  statute  affords  complete  indemnity  to  those  acting  under  its  authority, 
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Injury  resulting  under  statutory  permission.     Continued. 

notwithstanding  the  injury  complained  of  would,  in  the  absence  of  the 
statute,  be  actionable  at  common  law.     Rigney  v.  City  of  Chicago,  64. 

Obstruction  of  common  right. 

4.  Or  breach  of  public  trust — rights  and  remedies  of  individuals. 
For  any  act  obstructing  a  public  and  common  right,  no  private  action 
will  lie  for  damages  of  the  same  kind  as  those  sustained  by  the  general 
public,  although  in  a  much  greater  degree  than  any  other  person,  but  an 
action  will  lie  for  peculiar  damages  of  a  different  kind,  though  even  in 
the  smallest  degree.  City  of  Chicago  et  al.  v.  Union  Building  Asso- 
ciation, 379. 

5.  A  private  individual  can  not  maintain  a  bill  to  enjoin  a  breach  of 
public  trust  (in  the  absence  of  statutory  authority)  without  showing  that 
he  will  be  specially  injured.     Ibid.  379.     See  HIGHWAYS,  1,  2. 

Private  injury  prom  public  improvements. 

6.  Rights  and  remedies  of  the  owners  of  property.  See  EMINENT 
DOMAIN,  12  to  18. 

On  guardian's  bond. 

7.  When  right  of  action  accrues.     See  GUARDIAN'S  BOND,  1. 

Remedy  against  stockholders. 

8.  Whether  at  taw  or  in  chancery.  Eames  et  al.  v.  Doris,  350.  See 
CORPORATIONS,  3,  4. 

Promise  to  marry  one  already  married. 

9.  No  action  will  lie  thereon.  Drennan  et  al.  v.  Douglas  et  al.  341. 
See  MARRIAGE,  1. 

Liability  as  between  two  persons. 

10.  Whose  acts  conjointly  produce  the  result  complained  of— as,  in 
the  diversion  of  water  from  a  lower  proprietor.  Druley  v.  Adam,  111. 
See  WATER  COURSES,  9. 

Statutory  remedies. 

11.  Whether  at  law  or  in  equity.    See  STATUTORY  REMEDIES,  1. 

Forcible  detainer. 

12.  7s  an  action  at  law.     See  FORCIBLE  DETAINER,  1. 

ADMINISTRATION  OF  ESTATES. 
Administrator  de  bonis  non. 

1.  Of  his  appointment — whether  properly  made.  Until  a  valid  revo- 
cation of  letters  of  administration  already  granted  on  an  estate  is  made, 
the  county  court  has  no  power  or  jurisdiction  to  appoint  another  as 
administrator  de  bonis  non  of  the  same  estate,  and  an  order  for  such 
appointment  under  such  circumstances  is  absolutely  void.  Munroe  v. 
The  People,  use,  etc.  406. 
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ADMINISTRATION  OF  ESTATES.     Continued. 
Revocation  of  letters. 

2.  Of  the  power — and  upon  what  grounds.  The  county  court,  in 
the  absence  of  statutory  authority,  has  no  power  to  remove  an  adminis- 
trator, or  to  revoke  letters  of  administration,  after  the  administrator  has 
accepted  and  qualified,  and  entered  upon  his  duties.  And  until  some 
one  of  the  causes  mentioned  in  the  statute  is  placed  before  the  court  for 
action,  the  court  has  no  power  to  act  at  all,  or,  in  other  words,  has  no 
jurisdiction.     Munroe  v.  The  People,  use,  etc.  406. 

3.  In  this  case  the  only  facts  stated  in  a  petition  for  the  removal  of 
an  administratrix  were,  that  she  had  failed  and  neglected  to  pay  the  peti- 
tioner the  amount  of  his  claim  allowed  against  the  estate,  although  the 
estate  was  solvent,  and  all  other  allowed  claims  had  been  paid,  and  that 
she  had  become  the  owner,  by  deed  from  the  heirs,  of  the  only  tract  of 
land  on  which  the  judgment  of  the  creditor  was  supposed  to  be  a  lien; 
that  to  satisfy  his  demand  it  would  be  necessary  to  sell  that  land,  and 
that  under  the  circumstances  the  creditor  thought  it  advisable  to  remove 
the  administratrix  and  have  a  new  administrator  appointed:  Held,  that 
the  facts  stated  gave  the  court  no  jurisdiction  of  the  subject  matter, 
as  the  statute  gives  no  power  to  remove  for  any  such  cause.     Ibid.  406. 

4.  Proceedings  upon  revocation  of  letters — proper  notice  required. 
On  a  citation  from  the  county  court,  served  on  December  5,  1877,  on  an 
administratrix,  to  appear  before  that  court  on  the  17th  day  of  that  month, 
and  show  cause  "why  she  should  not  pay  said  claim"  of  a  creditor  of  the 
estate,  to  which  she  fails  to  answer  or  appear,  the  county  court  has  no 
jurisdiction,  with  no  further  notice  to  the  administratrix,  to  adjudge  that 
she  be  removed  and  her  letters  revoked.  To  authorize  a  revocation, 
summons  to  show  cause  why  the  same  should  not  be  done  must  be 
issued  and  served,  and  when  a  revocation  is  made,  the  reasons  must  be 
spread  at  large  on  the  record.     Ibid.  406. 

Performing  executory  contracts  of  intestate. 

5.  Power  and  duty  of  the  administrator.  While  it  is  true  that  an 
administrator  is  liable  on  all  the  contracts  of  his  intestate,  including 
executory  as  well  as  executed  contracts,  which  are  not  of  a  personal 
character,  yet  in  the  case  of  executory  contracts  the  legislature  has 
expressly  provided  that  they  may  be  performed  by  the  executor  or 
administrator,  "when  so  directed  by  the  county  court."  Jessup  v.  Jes- 
sup  et  al.  480. 

6.  If  the  administrator  undertakes  to  perform  such  a  contract  without 
the  direction  of  the  court,  he  does  so  at  his  peril,  if  loss  shall  occur.  If 
the  performance  of  a  contract  in  the  case  of  an  insolvent  estate  will  result 
in  giving  the  party  with  whom  such  contract  was  made,  an  undue  advan- 
tage over  other  creditors  of  the  estate,  it  should  not  be  performed,  and  if 
the  administrator  does  so  without  the  sanction  of  the  county  court,  he 
will  be  liable  to  other  creditors  who  may  be  injured  thereby.     Ibid.  480. 
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DOMICIL   IN   ANOTHER    STATE. 

7.  Jurisdiction  to  grant  letters  of  administration.  "Where  a  person, 
at  the  time  of  his  death,  has  his  domicil  in  another  State,  the  proper 
court  in  such  State  has  jurisdiction  to  grant  letters  of  administration 
upon  his  estate.     Hickox  v.  Frank  et  al.  660. 

Foreign  administrator. 

8.  May  collect  debts  in  this  State.  An  administrator  of  an  estate 
appointed  in  any  other  State  or  territory  by  a  court  having  jurisdiction, 
has  the  legal  right,  under  our  statute,  to  collect  notes  due  to  his  intestate, 
and  to  that  end  he  may  foreclose  deeds  of  trust  securing  them,  when  no 
administration  is  granted  on  the  same  estate  in  this  State.     Ibid.  660. 

Notes  due  intestate— who  may  sue. 

9.  Upon  the  death  of  a  party  and  the  appointment  of  an  administrator, 
the  legal  title  to  all  notes  and  debts  due  the  intestate  vests  in  the  admin- 
istrator, who  alone  can  sue  and  recover  upon  the  same.  The  heir  at  law 
or  his  personal  representative  can  maintain  no  action  whatever  on  such 
notes.     Ibid.  660. 

Sale  of  real  estate  to  pay  debts. 

10.  Administrator  has  no  power  to  make  terms  of  sale.  An  admin- 
istrator, on  the  sale  of  real  estate  to  pay  debts  of  his  intestate,  has  no 
lawful  authority  to  make  the  sale  on  the  terms  that  the  purchaser  is  to 
discharge  a  mortgage  thereon,  and  also  the  widow's  dower  and  right  of 
homestead;  and  if  in  fact  he  makes  such  terms,  his  act  is  inoperative  and 
void.  He  can  sell  the  interest  of  the  heirs,  and  no  more  and  no  less. 
Selb  et  al.  v.  Montague,  416. 

ADMISSIONS. 
What  a  demurrer  admits.     See  DEMUEEEE,  1. 

AGENCY. 

Whether  an  agency  exists. 

1.  As  between  husband  and  wife.  Where  a  party  on  the  sale  of 
property  takes  a  note  for  the  price,  payable  to  his  wife,  and  continues  to 
look  after  its  collection  for  her,  putting  the  note  in  the  hands  of  attorneys 
for  collection,  and  doing  all  the  correspondence  with  them,  in  his  own 
name,  in  regard  to  its  collection,  he  will  be  regarded  as  the  agent  and 
attorney  of  his  wife,  with  power  to  authorize  her  attorneys  to  postpone 
the  lien  of  her  judgment,  whereby  a  portion  of  the  same  is  realized  and 
the  whole  is  ultimately  collected,  in  the  absence  of  evidence  of  anything 
on  her  part  repudiating  the  act.     Booth  et  ux.  v.  Wiley  et  al.  84. 

Eatification  by  principal — acquiescence. 

2.  If  the  holder  of  a  judgment,  either  by  himself  or  acting  through 
an  agent,  ratifies  and  adopts  the  act  of  his  attorney  in  postponing  the  lien 
of  his  judgment  to  the  lien  of  a  subsequent  deed  of  trust  given  by  his 
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AGENCY.  Eatification  by  pbincipal — acquiescence.  Continued. 
debtor,  such  judgment  creditor  will  be  bound  by  the  act,  and  such  sub- 
sequent ratification  with  a  knowledge  of  the  facts  is  equivalent  to  a  prior 
authority,  and  will  validate  the  act  of  his  attorney;  and  if  he  knowingly, 
by  himself  or  agent,  accepts  the  result  or  fruits  of  the  arrangement  made 
by  his  attorney  postponing  his  judgment,  and  silently  acquiesced,  he  will 
be  bound;  so,  also,  if,  acting  by  himself  or  agent,  he  induces  the  party 
loaning  to  his  debtor,  and  taking  the  trust  deed,  or  the  surety  on  his 
debtor's  note,  to  believe,  and  they  did  believe,  in  loaning  the  money  or 
becoming  surety  therefor,  that  the  judgment  creditor  had  authorized  the 
postponement  of  his  judgment,  and  the  surety  bought  the  property 
pledged  by  his  debtor  on  the  faith  of  such  postponement  of  his  lien,  such 
judgment  creditor  will  be  bound  by  the  postponement,  and  can  not 
enforce  his  judgment  as  against  the  party  so  loaning  to  his  debtor,  or 
the  surety.     Booth  et  ux.  v.  Wiley  et  al.  84. 

3.  A  principal,  if  he  intends  to  repudiate  the  act  of  his  attorney,  must 
do  so  promptly  upon  receiving  knowledge  of  the  same,  and  that  others 
are  acting  upon  the  faith  of  it.  If  he  does  not,  but  soon  after,  with  full 
knowledge  of  the  facts,  ratifies  the  act,  and  makes  no  objection  for  sev- 
eral years  thereafter,  when  the  rights  of  the  parties  have  been  materially 
changed  on  the  faith  of  what  has  been  done,  he  will  not  be  allowed  to 
make  such  repudiation,  and  neither  will  those  who  have  purchased  under 
him  with  notice  of  the  facts.     Ibid.  84. 

Notice  to  agent. 

4.  When  notice  to  principal.  Where  a  husband  in  procuring  a  sale 
under  a  judgment,  and  purchasing  in  the  name  of  his  wife,  and  for  her, 
has  notice  that  the  lien  of  the  judgment  has  been  postponed  to  that  of  a 
deed  of  trust,  executed  subsequent  to  the  judgment,  this  will  be  notice 
to  his  wife,  and  she  will  not  be  allowed  to  assert  the  title  thus  acquired 
by  her  to  the  prejudice  of  the  purchaser  of  the  land  under  the  trust  deed, 
and  the  adequacy  or  character  of  the  consideration  for  the  postponement 
of  the  judgment  as  to  her  will  be  immaterial.     Ibid.  84. 

Sale  of  land  by  agent— Statute  of  Fkauds. 

5.  As  to  sufficiency  of  the  authority  of  the  agent,  under  the  statute. 
Albertson  v.  Ashton,  50.     See  STATUTE  OF  FEAUDS,  1,  2,  3. 

ALLEGATIONS  AND    PEOOFS.      See  PLEADING  AND  EVIDENCE, 

1,  2,  3. 

ALIMONY. 
Giving  lands  in  fee— extent  of  allowance. 

1.  Where  the  wife  brings  no  means  into  the  marriage,  and  derives 
none  by  inheritance  afterwards,  but  the  property  accumulated  is  made 
through  the  husband,  it  is  not  proper,  on  granting  the  wife  a  divorce,  to 
give  her  part  of  the  husband's  real  estate  in  fee.     In  such   case  the 
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ALIMONY.    Giving  lands  in  fee— extent  of  allowance.    Continued. 

court  should  inquire  into  the  condition,  necessities  and  resources  and 
income  of  the  parties,  respectively,  and  direct,  for  the  time  being,  the 
custody  and  use  of  the  homestead  and  household  goods  as  may  seem 
just  and  proper,  and  fix  such  alimony,  to  be  paid  from  time  to  time,  as 
the  proofs  may  show  to  be  fitting,  and  within  the  power  of  the  defend- 
ant to  pay.  It  seems  that  such  alimony  should  not  exceed  one-half  of 
the  husband's  income.     Wilson  v.  Wilson,  297. 

Injunctions. 

2.  To  preserve  property  for  alimony  or  separate  maintenance. 
See  INJUNCTIONS,  1. 

i 

AMENDMENTS. 
Amendment  of  bill  in  chanceky. 

1.  After  the  hearing — discretion.  Under  section  37  of  the  Chancery 
Code  the  circuit  court  is  invested  with  discretionary  power  to  allow  an 
amendment  to  a  bill  in  chancery,  on  such  terms  as  it  may  deem  proper, 
after  the  hearing  of  the  evidence,  and  arguments  of  counsel,  and  the 
announcement  of  its  intended  decision,  but  before  any  decree  is  signed 
and  entered,  and  in  the  absence  of  evidence  of  an  abuse  of  such  discre- 
tion, its  exercise  is  not  the  subject  of  review.  Booth  et  ux.  v.  Wiley 
et  al.  84. 

•2.  Of  the  proper  terms  to  be  imposed.  Such  amendments  will  only 
be  allowed  when,  or  on  such  terms  as  that,  no  undue  advantage  will 
thereby  be  obtained  over  the  opposite  party,  and  upon  payment  of  the 
costs  occasioned  thereby.     Ibid.  84. 

3.  Whether  affidavit  required,  as  to  grounds  of  application.  There 
is  no  necessity  of  an  affidavit  for  the  allowance  of  an  amendment  to  a 
bill  after  the  hearing,  when  the  court  is  satisfied  that  the  evidence  before 
it  will  make  a  case  under  a  bill  differently  framed,  and  when  such  an 
amendment  is  allowed  without  affidavit  it  will  be  presumed  the  court  was 
so  satisfied.     Ibid.  84.  * 

Petition  foe  eight  of  way. 

4.  Amendment  thereof— in  vacation.     See  EMINENT  DOMAIN,  9. 

APPEALS  AND  WRITS  OP  ERROR. 
Aftee  dissolution  of  coepoeation. 

1.  Who  may  sue  out  a  writ  of  error.  If  a  corporation  is  absolutely 
extinct,  so  as  to  be  presumed  civilly  dead,  no  writ  of  error  can  be  prose- 
cuted in  its  name  to  correct  an  error  in  the  circuit  court,  but  it  should 
be  prosecuted  in  the  name  of  the  receiver,  where  one  has  been  appointed, 
as  its  legal  representative,  and  the  law  in  this  respect  can  not  be  changed 
or  suspended  by  a  decree  of  any  court,  foreign  or  domestic.  Life  Asso- 
ciation of  America  v.  Fassett,  315. 
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APPEALS  AND  WRITS  OF  ERROR.     Continued. 
In  bastardy  cases. 

2.  To  what  courts  an  appeal  ivill  lie.  An  appeal  lies  from  the 
county  court  to  the  circuit  court  in  a  bastardy  case,  and  not  being  a 
common  law  or  criminal  case,  no  appeal  lies  from  the  county  court  to 
the  Appellate  Court.     Rawlings  v.  The  People,  475. 

3.  The  sum  which  a  defendant  is  condemned  to  pay  in  a  bastardy 
case,  is  so  much  in  the  nature  of  a  penalty  as  not  to  be  included  in  the 
class  of  cases  not  appealable  from  the  Appellate  Court  to  this  court, 
where  the  amount  involved  is  less  than  $1000.     Ibid.  475. 

From  Appellate  Court. 

4.  Whether  appeal  will  lie.  No  appeal  will  lie  from  the  Appellate 
Court,  in  affirming  a  judgment  for  the  defendant  for  costs,  in  an  action 
on  the  case  for  obstructing  the  natural  flow  of  water  from  the  plaintiff's 
land.     Pulsifer  v.  Winter  ho ff  et  al.  400. 

Reviewing  questions  of  fact. 

5.  An  affirmance  of  a  judgment  by  the  Appellate  Court  implies  a 
finding  of  the  facts  in  the  same  way  they  were  found  by  the  trial  court, 
and  such  finding,  under  the  statute,  is  conclusive  upon  this  court. 
Sconce  v.  Henderson  et  al.  376. 

6.  And  herein,  what  are  questions  of  fact,  and  what  are  questions 
of  law.  Where  the  terms  of  a  contract  are  specifically  determined,  then 
the  meaning  or  legal  effect  of  such  contract  presents  a  pure  question  of 
law,  and  the  court  alone  is  permitted  to  construe  it.  But  where  not  only 
the  legal  effect  of  the  agreement  upon  the  controversy  in  hand  is  to  be 
determined,  but  also  the  terms  of  the  agreement  itself  are  to  be  ascer- 
tained from  extrinsic  proofs,  there  is  presented  a  mixed  question  of  law 
and  fact,  to  be  determined  by  the  jury,  under  proper  instructions  from 
the  court,  and  when  such  question  has  passed  through  the  Appellate 
Court  this  court  has  no  right  to  review  it.  St.  Louis  National  Stock 
Yards  v.  The  Wiggins  Ferry  Co.  514. 

7.  It  is  not  necessarily  true,  that  where  in  the  attempt  to  establish 
what  were  the  terms  of  an  agreement  by  extrinsic  proofs  there  was  no 
conflict  in  the  testimony,  the  question  becomes  purely  one  of  law.  The 
evidence  tending  to  establish  a  contract  may  be  all  on  one  side,  and  yet 
may  be  of  such  character  as  to  leave  the  question  as  to  whether  a  legal 
contract  was  in  fact  made  or  not,  in  extreme  doubt,  and  in  such  case 
the  question  as  to  the  making  of  the  contract,  and  the  purport  of  its 
terms,  together  with  its  legal  effect,  is  a  mixed  question  of  law  and 
fact,  and  when  the  decision  thereon  in  the  trial  court  has  been  affirmed 
by  the  Appellate  Court,  that  decision  is  conclusive  upon  this  court. 
Ibid,  514. 
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ARBITRATION. 
Improper  conduct  of  arbitrator. 

1.  As  ground  to  set  aside  award.  What  will  be  misconduct  on  the 
part  of  a  juror,  will,  as  a  general  rule,  be  such  on  the  part  of  an  arbitra- 
tor. Neither  has  a  right  to  learn  facts,  except  as  brought  to  his  attention 
on  the  trial.  It  is  gross  misconduct  for  either  to  seek  evidence  or  the 
opinions  of  others  in  regard  to  the  case,  or  anything  material  to  its  deci- 
sion, in  another  mode.     Moshier  v.  Shear,  169. 

2.  If  a  party,  his  agent  or  attorney,  converses  with  an  arbitrator,  after 
his  selection,  about  the  facts  or  merits  of  the  case,  an  award  in  such 
party's  favor  should  be  set  aside,  on  the  presumption  it  was  obtained 
by  improper  influence.     Ibid.  169. 

3.  Where  an  arbitrator,  after  his  selection,  conversed  freely  with  one 
who  had  previously  acted  as  arbitrator  between  the  same  parties,  in  respect 
to  the  same  subject  matter,  and  whose  award  had  been  set  aside,  and  in 
that  conversation  the  matter  in  dispute  was  talked  over  for  several  hours, 
and  this  fact  was  not  known  to  the  losing  party  until  after  the  making  of 
the  award,  it  was  held,  this  was  such  misconduct  on  the  part  of  the  arbi- 
trator as  to  authorize  the  setting  aside  of  the  award,  without  proof  that 
such  conversation  had  any  improper  influence  with  him.     Ibid.  169. 

4.  The  safer  rule,  when  it  appears  there  has  been  conduct  on  the  part 
of  an  arbitrator  which  has  probably  resulted  perniciously,  or  was  calcu- 
lated improperly  to  influence  his  judgment  or  bias  him  in  his  action,  is 
to  set  aside  the  award  which  such  arbitrator  joins  in  making,  without 
proof  that  his  conduct  has  influenced  the  other  arbitrators  associated 
with  him  in  hearing  the  case.     Ibid.  169. 

ASSIGNMENT. 
Assignee  of  note  secured  by  mortgage. 

1.  How  far  protected — and  of  the  mode  of  securing  protection  as 
to  the  mortgage  security.  Where  a  mortgagee,  after  an  assignment  of 
the  notes  secured  by  his  mortgage,  acquires  the  equity  of  redemption,  and 
enters  a  formal  release  of  the  mortgage  upon  the  record,  a  party  taking  a 
mortgage  from  him  upon  the  same  premises  without  notice  of  the  assign- 
ment of  the  notes,  will  acquire  a  lien  superior  to  that  of  the  holder  of  the 
assigned  notes.     Ogle  v.  Turpin  et  al.  118. 

2.  There  being  no  presumption  of  law  that  the  payee  of  notes  secured 
by  mortgage  has  transferred  the  same  before  purchasing  the  equity  of 
redemption  from  the  mortgagor,  a  person  taking  a  mortgage  from  the 
payee  will  not  be  held  chargeable  with  notice  that  the  notes  secured  in 
the  first  mortgage  have  been  assigned,  but  he  may  rely  upon  the  record, 
as  showing  title  in  his  mortgagor.     Ibid.  148. 

3.  An  assignee  of  notes  secured  by  mortgage  may  protect  his  equita- 
ble lien  on  the  mortgaged  premises,  by  taking  and  putting  upon  record 
an  assignment  of  the  mortgage,  so  as  to  give  notice  of  his  interest,  and 
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ASSIGNMENT.  Assignee  of  note  secured  by  mortgage.  Continued. 
thereby  prevent  others  from  being  deceived  by  any  subsequent  satisfac- 
tion entered  of  record  by  the  mortgagee.     Ogle  v.  Turpin  et  al.  148. 

Certificate  of  deposit. 

4.  Effect  of  an  assignment — where  a  bank  is  enjoined  from  paying . 
While  it  is  true  that  a  bank  issuing  certificates  of  deposit  is  not  bound, 
before  paying  the  same  to  an  indorsee,  to  ascertain  whether  the  assign- 
ment was  in  good  faith,  yet  if  it  is  enjoined  from  paying  the  deposit  to 
the  depositor,  or  his  assignee,  it  is  its  duty  not  to  pay  out  the  funds  so 
deposited  until  the  parties  claiming  the  same  can  have  an  opportunity  to 
contest,  by  interpleader  or  otherwise,  the  good  faith  of  the  assignment. 
Springfield  Marine  and  Fire  Ins.  Co.  v.  Peck,  265. 

5.  Where  a  depositor  draws  his  check  on  his  general  account  on  a 
bank  having  funds  deposited  by  him  to  an  equal  or  greater  sum  than  is 
called  for  by  the  check,  the  transaction  will  operate  to  transfer  the  sum 
named  to  the  payee,  who  may  sue  for  and  recover  the  amount  from  the 
bank  in  his  own  name,  and  in  like  manner  the  assigning  of  a  certificate 
of  deposit  transfers  to  the  assignee  the  whole  sum  deposited,  as  stated 
in  the  certificate.     Ibid.  265. 

ASSUMPSIT. 
Whether  the  action  will  lie. 

1.  By  vendor  against  purchaser — for  purchase  money.  Where  the 
purchaser  of  real  estate  practices  such  a  fraud  on  the  vendor  as  will  sub- 
ject him  to  an  action  on  the  case  for  fraud,  and  the  vendor  in  apt  time 
claims  to  rescind  the  sale  on  that  ground,  offering  to  restore  the  pur- 
chaser to  his  former  condition,  by  a  tender  of  all  that  was  paid  or 
pledged,  and  demands  a  reconveyance  of  the  land,  which  is  refused, 
the  vendor  may  maintain  assumpsit  for  the  price  of  the  land,  whether 
he  received  bonds  of  the  purchaser  in  payment  or  merely  as  a  security. 
Ilett  et  al.  v.  Collins  et  al.  402. 

ATTACHMENTS. 

Laws  liberally  construed. 

1.  Our  statute  relating  to  attachments,  from  its  provisions  and  the 
spirit  of  the  whole  act,  is  entitled  to,  and  should  receive,  a  liberal,  and 
not  a  strict  construction.  Hannibal  and  St.  Joseph  Railroad  Co.  v. 
Crane,  249. 

Dissolution  of  corporation. 

2.  Effect  upon  prior  attachment  lien.  The  lien  of  an  attachment 
rightfully  acquired  by  a  levy  upon  the  property  of  a  corporation,  domes- 
tic or  foreign,  doing  business  in  this  State,  and  holding  property  here, 
will  not  be  defeated  by  a  decree  under  insolvent  proceedings,  dissolving 
the  corporation  and  appointing  a  receiver  to  take  charge  of  its  assets 
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and  effects.  The  corporation  will  be  treated  as  still  existing  for  the  pur- 
pose of  enforcing  the  attachment  lien,  by  proceeding  to  judgment  and 
execution.     Life  Association  of  America  v.  Fassett,  315. 

BANKS  AND  BANKEKS. 

TEANSFEE  OF  FUNDS — BY  DBAWING  OF  CHECK. 

1.  Or  assignment  of  certificate  of  deposit.  Where  a  depositor  draws 
his  check  on  his  general  account  on  a  bank  having  funds  deposited  by 
him  to  an  equal  or  greater  sum  than  is  called  for  by  the  check,  the  trans- 
action will  operate  to  transfer  the  sum  named  to  the  payee,  who  may  sue 
for  and  recover  the  amount  from  the  bank  in  his  own  name,  and  in  like 
manner  the  assigning  of  a  certificate  of  deposit  transfers  to  the  assignee 
the  whole  sum  deposited,  as  stated  in  the  certificate.  Springfield 
Marine  and  Fire  Ins.  Co.  v.  Peck,  265. 

BANKRUPTCY. 

Sale  of  land  by  assignee. 

1.  What  title  passes.  By  a  sale  and  conveyance  of  land  by  an 
assignee  in  bankruptcy,  the  purchaser  succeeds  to  whatever  interest 
the  assignee  had  in  the  property  sold,  and  nothing  more.  Wiegleb  v. 
Thomsen  et  al.  156. 

PUECHASEE  BEFOEE  BANKRUPTCY. 

2.  Of  his  rights  as  against  conveyance  by  the  assignee.  A  purchase 
of  real  estate  from  a  person  on  the  eve  of  his  bankruptcy,  if  made  in  good 
faith  and  for  a  valuable  consideration,  will  not  be  set  aside  at  the  suit  of 
a  purchaser  at  the  assignee's  sale  of  the  same  premises,  in  bankruptcy, 
merely  upon  proof  that  the  prior  sale  was  made  by  the  bankrupt  in  con- 
templation of  his  bankruptcy,  and  in  fraud  of  the  Bankrupt  law.  Ibid. 
156. 

Deed  of  assignee. 

3.  Of  its  sufficiency,  under  act  of  1841.  Under  the  Bankrupt  law  of 
1841,  the  title  of  all  the  bankrupt  property  vested  in  the  assignee  as  soon 
as  the  owner  was  adjudged  a  bankrupt  and  the  assignee  was  clothed 
with  the  right  to  sell  the  same,  and  his  deed  is  not  invalid  for  not 
reciting  an  order  of  the  court  to  sell  at  private  sale.  The  deed  contain- 
ing a  copy  of  the  decree  of  bankruptcy  and  of  the  appointment  of  the 
assignee,  needs  no  other  recitals,  and  will  be  good,  if  in  other  respects 
sufficient,  the  same  as  a  deed  made  by  the  bankrupt  before  the  adjudi- 
cation.    Ryder  v.  Rush,  338. 

BASTAKDY. 
Maeeied  woman. 

1.  Where  a  married  woman  becomes  pregnant,  during  coverture, 
of  a  child,  which  is  born  less  than  eight  months  from  the  time  she 
obtains  a  divorce,  it  is  doubtful  whether  she  can  maintain  a  bastardy 
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proceeding  against  one  as  the  putative  father  of  the  child,  the  presump- 
tion being  that  her  husband  is  its  father,  especially  in  the  absence  of 
proof  of  no  cohabitation  by  him  within  the  proper  period  to  beget  the 
child.     Drennan  et  al.  v.  Douglas  et  al.  341. 

A  CIVIL,  NOT  A  CRIMINAL  PROCEEDING. 

2.  A  prosecution  under  the  Bastardy  act  is  a  civil,  and  not  a  criminal 
proceeding.  Though  in  form  criminal,  it  is  essentially  of  the  nature  of 
a  civil  action,  the  object  being,  not  the  imposition  of  a  penalty  for  an 
immoral  act,  but  merely  to  compel  the  putative  father  to  contribute  to 
the  support  of  his  illegitimate  child.     Rawlings  v.  The  People,  475. 

Appeal  in  bastardy  cases. 

3.  To  what  courts.    See  APPEALS  AND  WRITS  OF  EKKOK,  2,  3. 

BILL  OF  BEVIEW.     See  CHANCERY,  7,  8. 

BONDS. 
Guardian's  bond. 

Conditions  as  to  liability  for  converting  the  ward's  money  to  guar- 
dian's own  use.     See  GUAEDIAN'S  BOND,  1. 

CHANCERY. 
Jurisdiction — remedy  at  law. 

1.  Where  a  party  has  a  full  and  adequate  remedy  at  law,  a  court  of 
equity  will  not  assume  jurisdiction,  but  will  remit  the  party  to  whatever 
remedy  or  defence  he  may  have  in  the  courts  where  such  matters  are 
properly  cognizable.  Archer  et  al.  v.  Terre  Haute  and  Indianapolis 
Railroad  Co.  493.     See  INJUNCTIONS,  9. 

General  demurrer  to  bill. 

2.  Its  effect  where  any  good  grounds  for  relief  appear.  Where  a 
bill  in  chancery  sets  forth  various  grounds  of  relief  or  claims  to  the 
interposition  of  the  court,  and  the  defendant  files  a  general  demurrer,  or 
moves  to  dismiss  for  want  of  equity,  the  demurrer  or  motion  should  be 
overruled  if  any  of  the  grounds  or  claims  be  proper  for  its  jurisdiction. 
Gooch  v.  Green,  507. 

Removing  cloud  upon  title— jurisdiction. 

3.  The  rule  where  that  is  the  only  relief  sought—  and  where  it  is 
merely  incidental  to  other  grounds.  The  rule  that  a  bill  to  quiet  title, 
and  remove  a  cloud  upon  a  party's  title  to  land,  lies  only  where  the  com- 
plainant is  in  possession  of  the  land,  or  where  he  claims  to  be  the 
owner  and  the  land  is  vacant  and  unoccupied,  applies  only  where  the 
object  of  the  bill  is  purely  to  remove  a  cloud  from  the  title,  and  not 
where  the  primary  relief  sought  is  upon  other  and  well  established 
grounds,  and  the  removal  of  the  cloud  is  prayed  only  as  an  incident  to 
that  relief.  The  rule  has  no  application  where  a  deed  is  sought  to  be  set 
aside  upon  the  ground  of  fraud.     Booth  et  ux.  v.  Wiley  et  al.  84. 
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CHANCERY.      Continued. 
Bill  to  set  aside  tax  deed. 

4.  Illegality  of  tax  must  be  clearly  shown.  As  three  per  cent  is 
authorized  by  statute  to  be  levied  by  school  directors  for  "building  pur- 
poses," a  sale  of  lots,  on  a  judgment  for  school  taxes  of  that  rate,  will 
not  be  held  illegal,  on  bill  in  chancery  to  set  aside  a  tax  deed,  without 
any  allegation  or  proof  as  to  the  school  district  in  which  the  lots  are  situ- 
ated, or  the  rate  required  to  be  levied  in  each  of  the  districts  in  the 
township.     Gage  v.  Bailey  et  al.  11. 

Setting  aside  deeds  foe  feaud. 

5.  While  a  court  of  equity  will  not  assume  jurisdiction  in  every  case 
of  fraud  which  may  be  presented,  yet  there  are  few  questions  over  which 
its  jurisdiction  is  more  universal,  and  especially  so  when  it  relates  to  the 
transfer  of  real  estate.     Booth  et  ux.  v.  Wiley  et  al.  84. 

Creditor's  bill. 

6.  By  whom.  A  creditor's  bill  is  properly  brought  in  the  name  of  the 
judgment  creditor,  as  the  owner  of  the  judgment.  The  statement  of 
the  indorser  of  the  note  upon  .which  the  judgment  was  recovered,  in  his 
testimony,  that  the  suit  was  being  "carried  on  for  his  benefit,"  does  not 
prove  that  the  money,  when  collected,  is  to  go  to  him.  The  indorser 
might  well  have  an  interest  in  the  prosecution  of  the  suit,  as,  if  the 
judgment  was  made  out  of  the  property  of  the  judgment  debtor,  he 
would  not  be  responsible  as  such  indorser.     Mann  et  al.  v.  Ruby,  348. 

Bill  of  review. 

7.  Is  matter  of  right — when  it  will  lie.     An  original  bill,   in  the 
.  nature  of  a  bill  of  review,  may  be  brought  for  the  purpose  of  impeach- 
ing a  decree  for  fraud.     It  is  a  matter  of  right,  and  may  be  filed  at  any 
time,  unless  barred  by  the  statute,  without  the  leave  of  court,  and  may 
be  brought  for  fraud  in  fact  or  fraud  in  law.     Gooch  v.  Green,  507. 

8.  Limitation  as  to  time  of  filing.  It  is  a  general  rule  that  a  bill  of 
review  to  impeach  a  decree  for  fraud,  will  not  be  entertained  unless 
brought  within  the  time  allowed  by  statute  for  the  suing  out  of  a  writ  of 
error,  or  unless  some  very  cogent  and  convincing  reason  is  shown  in 
excuse  of  the  delay.     Sloan  v.  Sloan,  581. 

Rescission  of  contracts. 

9.  For  want  of  fair  dealing  and  honesty.  While  courts  of  equity 
do  not  sit  to  enforce  mere  moral  rules,  the  only  sanction  for  which  is 
found  in  public  opinion,  yet  it  is  part  of  their  mission  to  see  that  com- 
mon honesty,  good  faith  and  fair  dealing  shall  be  observed  in  the  ordi- 
nary business  affairs  of  life.     McCormick  v.  Miller  et  al.  208. 

10.  When  a  party,  in  procuring  conveyances  of  valuable  property  to 
be  made  to  himself  without  any  consideration,  knows  that  the  fee  of  the 
same  is  in  the  grantors,  and  also  knows  that  they  are  ignorant  of  that 
fact,  they  supposing  they  have  no  title  to  convey,  and  fails  to  inform 
thorn  of  their  rights,  and  they  convey,  through  mere  kindness,  to  enable 
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CHANCERY.     Rescission  of  contracts.     Continued. 

him  to  make  a  loan  on  the  property,  under  the  belief  that  the  title  is 
already  in  him,  a  court  of  equity  will  set  the  conveyances  aside,  when 
the  rights  of  innocent  purchasers  have  not  intervened.  McCormick  v. 
Miller  et  al.  208. 

Preserving  the  evidence. 

11.  Finding  the  facts  in  the  decree — and  what  amounts  to  such 
finding.  In  order  to  sustain  a  decree  it  is  not  necessary  that  the.  evi- 
dence of  the  facts  shall  be  preserved  in  the  decree,  although  not  other- 
wise preserved,  but  it  is  sufficient  if  the  facts  established  by  the  evidence 
are  recited  in  the  decree.  A  finding  that  a  party  has  no  interest  in  lands 
the  right  to  which  is  involved  in  the  suit,  is  not  open  to  the  objection 
that  it  is  not  a  finding  of  facts,  but  is  a  mere  inference  from  a  variety  of 
facts.     Allen  v.  LeMoyne  et  al.  25. 

Liability  of  stockholders. 

12.  Remedy — -whether  at  law  or  in  chancery.  Eames  et  al.  v.  Doris, 
350.     See  CORPORATIONS,  3,  4. 

Parties  in  chancery. 

13.  Dismissing  bill  for  want  of  necessary  parties — or  whether  the 
bill  should  be  retained  and  proper  parties  brought  in.  Lusk  v. 
Thatcher  et  al.  60.     See  PARTIES,  4,  5. 

Rents  and  profits. 

14.  On  refusal  to  surrender  possession,  and  contesting  rightful 
claim.    Booth  et  ux.  v.  Wiley  et  al.  84.    See  RENTS  AND  PROFITS,  1. 

COMMON  LAW. 

HOW  FAR  ADOPTED  IN  THIS  STATE. 

1.  The  courts  of  this  State  are  not  required  by  our  statute  adopting 
the  common  law  of  England,  to  enforce  local  customs  of  that  realm,  as 
it  does  not  prescribe  local  customs  and  statutes  as  a  rule  of  action  in  this 
State.  On  the  contrary,  they  are  excluded.  Hannibal  and  St.  Joseph 
Railroad  Co.  v.  Crane,  249. 

COMPROMISE. 
Cause  of  action  as  a  ground  of  compromise. 

1.  Injury  resulting  from  putting  powder  in  tobacco.  The  putting 
of  powder  in  smoking  tobacco  left  in  a  box  on  the  counter  of  a  store, 
apparently  for  use,  whether  a  mere  thoughtless  act  for  purpose  of  amuse- 
ment, or  a  malicious  act  with  an  intention  of  doing  harm,  is  extremely 
dangerous  in  its  tendency,  and  can  not  be  excused,  and  a  person 
injured  thereby  has  such  a  claim  for  damages  as  to  afford  reasonable 
ground  for  a  valid  compromise,  and  promise  to  pay  by  the  wrongdoer. 
Even  if  the  party  had  been  taking  the  tobacco  as  a  trespasser,  the  other 
party's  act  was  not  justifiable  as  a  measure  of  prevention.  Parker  v. 
Enslow,  272. 
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COMPKOMISE.     Continued. 
Of  a  supposed  cause  of  action. 

2.  As  a  consideration  for  a  promissory  note.  See  CONSIDERA- 
TION, 4. 

CONFLICT  OF  LAWS. 
Rulings  of  Supreme  Couet  of  the  United  States. 

1.  When  not  binding  on  this  court.  The  decisions  of  the  Supreme 
Court  of  the  United  States,  while  entitled  to  great  respect,  are  not  of 
binding  authority  on  this  court  in  the  construction  of  one  of  our  own 
statutes,  especially  when  such  construction  is  at  variance  with  the 
previous  decisions  of  this  court.     Penn  v.  Bornman  et  al.  523. 

Mississippi  river— State  and  Federal  powers. 

2.  Relative  powers  of  the  State  and  Federal  governments  in  respect 
to  police  regulations  over  the  Mississippi  river — power  of  the  State  to 
exact  a  license  fee  from  ferries  upon  that  river.  Wiggins  Ferry  Co. 
v.  City  of  East  St,  Louis,  560.     See  LICENSES,  7. 

License  fee  from  ferries — tonnage  tax. 

3.  A  license  fee  exacted  under  State  authority  from  a  ferry  upon  a 
navigable  river  on  the  border  of  the  State,  is  not  a  tonnage  tax,  or  its 
imposition  an  attempt  to  regulate  commerce  by  the  State.  Same 
title,  8. 

CONSIDERATION. 
Whether  consideration  necessary. 

1.  Where  a  third  person  acts  on  ratification  by  the  principal  of  acts 
of  agent.  Where  the  act  of  a  party's  attorney  in  postponing  the  lien 
of  his  judgment  upon  real  estate  has  been  ratified  by  himself  or  through 
his  agent,  or  he  has  by  himself  or  his  agent  induced  another  to  make  a 
loan  on  the  security  of  the  land,  or  one  to  become  security  for  such  loan, 
or  has  induced  the  surety  to  purchase  the  land  at  the  trustee's  sale  of  the 
land  on  the  faith  of  such  ratification,  it  is  not  material  whether  the  post- 
ponement of  his  lien  was  upon  a  valid  consideration  or  not.  The  want 
of  consideration  might  have  afforded  reason  for  refusing  to  ratify  the 
act  of  the  attorney,  but  after  electing  to  ratify  it,  others  would  have  no 
right  to  question  it  for  want  of  a  consideration.  Booth  et  ux.  v.  Wiley 
et  al,  84. 

Abandonment  of  claim. 

2.  As  a  consideration  for  postponing  a  prior  lien  to  a  subsequent 
one.  The  dismissal  of  replevin  suits  for  the  recovery  of  personal  prop- 
erty levied  on  under  execution,  so  as  to  give  the  judgment  creditor  the 
first  lien  thereon,  and  enable  him  to  realize  its  value  on  his  judgment,  is 
a  valid  consideration  for  an  agreement  to  postpone  the  lien  of  the  judg- 
ment as  to  one  proposing  to  make  a  loan  of  money  upon  the  security 
of  the  land  so  released  from  the  lien  of  the  judgment.    Ibid.  84. 
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CONSIDERATION.     Continued. 
Extension  of  time  of  payment. 

3.  Whether  the  agreement  binding — consideration.  An  assurance 
by  the  holder  of  a  note  secured  by  a  deed  of  trust,  or  his  agent,  to  the 
purchaser  from  the  mortgagor,  that  if  the  latter  would  keep  the  interest 
paid  there  would  be  no  sale  of  the  property,  the  person  to  whom  such 
assurance  is  given  assuming  no  express  liability  to  pay  the  interest,  and 
there  being  no  agreement  on  behalf  of  the  holder  of  the  note  to  extend 
the  time  of  payment  for  any  definite  period,  does  not  amount  to  a  con- 
tract to  extend  the  time  of  payment,  and  the  payment  of  the  interest 
being  no  more  than  the  holder  was  entitled  to,  creates  no  valid  consider- 
ation for  a  promise  to  extend  the  time  of  payment.  Booth  et  ux.  v. 
Wiley  et  al.  84. 

COMPBOMISE   OF  A  SUPPOSED  CAUSE  OF  ACTION. 

4.  In  a  suit  upon  a  promissory  note  given  in  compromise  of  a  threat- 
ened suit  for  a  personal  injury,  in  which  the  consideration  was  assailed, 
the  court,  on  behalf  of  the  plaintiff,  instructed  the  jury,  that  if  they 
believed  from  the  evidence  that  the  plaintiff  on,  etc.,  in  good  faith  sup- 
posed he  had  a  cause  of  action  against  the  defendant,  on  account  of 
personal  injuries  which  he  believed  resulted  from  the  conduct  of  the 
defendant,  and  thereupon  threatened  to  sue  the  defendant  on  account 
thereof,  and  thereupon  the  difference  between  them  was  compromised, 
and  the  defendant  executed  the  note  sued  on  in  consideration  that  the 
plaintiff  would  not  sue  him  for  such  injuries,  and  the  plaintiff  accepted 
the  note  in  settlement  of  such  claim,  such  compromise  and  settlement 
constitute  a  good  and  lawful  consideration  for  such  note:  Held,  that 
there  was  no  error  in  such  instruction;  that  the  words  "cause  of  action" 
were  equivalent  to  "good  cause  of  action;"  that  there  was  no  error  in 
using  the  word  "supposed"  instead  of  "believed,"  and  that  it  was  not 
open  to  the  objection  that  it  assumed  that  personal  injuries  were  received 
by  the  plaintiff,  and  that  he  believed  they  resulted  from  the  conduct  of 
the  defendant.     Parker  v.  Enslow,  272. 

IMMOBALITY— VIOLATION  OF  LAW. 

5.  The  violation  of  the  marriage  obligations  by  a  married  woman 
by  committing  adultery,  and  becoming  pregnant  by  one  not  her  husband, 
under  an  alleged  promise  of  marriage,  can  not  be  made  the  foundation 
for  a  consideration  to  support  a  promise  by  her  seducer  to  make  a  will 
giving  her  and  the  child  all  his  property,  and  a  court  of  equity  will  not 
specifically  enforce  such  an  agreement,  even  if  such  an  agreement, 
founded  on  a  proper  consideration,  is  enforcible.  Drennan  et  al.  v. 
Douglas  et  cti/341. 

Maekiage. 

6.  A  sufficient  consideration  to  support  a  conveyance  of  land  or  a 
marriage  settlement.  Otis  v.  Spencer,  622.  See  FRAUDULENT 
CONVEYANCES,  3. 
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CONSTITUTIONAL  LAW. 

AS  TO  RULES  OF  CONSTRUCTION. 

1.  Of  authority  in  respect  to  one  or  more  of  several  objects — as 
involving  a  rule  of  construction.  It  is  a  general  rule,  that  where  one 
is  authorized  to  do  a  particular  act,  or  exercise  some  special  privilege 
with  respect  to  a  number  of  objects  taken  distributively,  which  the  donee 
of  such  authority  may  exercise  or  not,  as  he  shall  think  proper,  and  there 
is  no  specific  limitation  to  the  contrary,  the  right  to  exercise  the  authority 
with  respect  to  one  or  more  of  such  objects  will  not  be  dependent  upon 
its  exercise  as  to  the  remaining  objects.  Knickerbocker  v.  The  People 
ex  rel.  Butz,  218. 

2.  Implication  as  to  the  mode  of  executing  an  express  power.  Where 
there  is  a  grant  of  power,  everything  essential  to  the  exercise  of  the 
power,  not  specifically  mentioned,  will  be  deemed  to  have  passed  by 
implication.     Ibid.  218. 

3.  Of  the  argument  ab  inconvenient i.  In  considering  the  question 
of  the  constitutionality  of  an  act  of  the  legislature,  the  argument  ab 
inconvenienti  should  have  little  if  any  weight.  Considerations  of  this 
character  may  well  be  regarded  as  affording  the  strongest  reasons  why  the 
court  should  act  with  great  caution  and  mature  deliberation,  but  can 
have  no  influence  upon  the  determination  itself.     Ibid.  218. 

4.  In  a  clear  case  of  the  unconstitutionality  of  a  statute,  such  an  argu- 
ment can  have  no  controlling  influence  whatever.  In  doubtful  cases 
there  is  authority  sanctioning  the  doctrine  that  it  may  be  invoked,  yet 
that  is  rather  plausible  than  forcible,  for  if  a  statute  be  clearly  unconsti- 
tutional no  considerations  of  inconvenience  or  hardship  can  be  enter- 
tained, and  if  there  is  a  reasonable  doubt  upon  the  question,  the  act 
should  be  sustained,  without  reference  to  any  evil  consequences  which 
might  have  followed  a  different  result.     Ibid.  218. 

Acknowledgments  of  deeds  and  mortgages. 

5.  Constitutionality  of  the  law  on  that  subject,  as  impairing  the 
obligation  of  contracts.  Parrott  v.  Kumpf  123.  See  ACKNOWL- 
EDGMENTS OF  DEEDS,  1. 

License  fee— as  distinguished  from  a  tax. 

6.  Power  of  the  legislature — application  of  the  rule  of  uniformity. 
Wiggins  Ferry  Co.  v.  City  of  East  St.  Louis,  560.  See  LICENSES, 
1,  2. 

Applying  license  money  to  school  purposes. 

7.  Not  inhibited  by  the  constitution.     See  LICENSES,  10. 

Probate  courts. 

8.  Constitutionality  of  the  act  restricting  probate  courts  to  coun- 
ties haviny  a  population  of  70,000  or  more,  thereby  excluding  some 
counties  which  have  a  population  exceeding  50,000.  Knickerbocker  v. 
The  People  ex  rel.  Butz,  21.8.      See  PEOBATE  COUKTS,  1,  2,  3. 
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CONSTITUTIONAL  LAW.     Continued. 
Special  legislation. 

9.  Of  the  power  conferred  by  the  constitution  for  the  creation  of 
probate  courts.     See  PROBATE  COURTS,  4. 

Police  magisteate — issuing  peocess  against  the  body. 

10.  Constitutionality  of  a  statute  giving  such  power.  Brown  v. 
Jerome,  371.     See  POLICE  MAGISTRATE,  1. 

CONSTRUCTION. 
Constitutional  construction. 

1.  Of  certain  rules  in  that  regard.  See  CONSTITUTIONAL 
LAW,  1  to  4. 

Attachment  laws. 

2.  Liberally  construed.     See  ATTACHMENTS,  1. 
Construction  of  statutes. 

3.  Statutes  construed.     See  STATUTES,  1  to  5. 

Contracts  construed.      See  RAILROADS,  3;  WATER  COURSES, 
2,  3. 

CONTINUANCE. 
Sufficiency  of  affidavit. 

1.  An  affidavit  by  the  plaintiffs'  attorney,  stating,  generally,  that 
"plaintiffs  can  not  safely  go  to  trial,  for  want  of  material  testimony," 
giving  neither  the  name  nor  the  residence  of  any  witness,  and  failing  to 
show  the  substance  of  the  testimony  sought,  or  any  diligence  used,  or 
excuse  for  want  of  diligence,  is  wholly  inadequate  to  obtain  a  continu- 
ance.    Ilett  et  al.  v.  Collins  et  al.  402. 

In  proceeding  to  condemn  for  right  of  way. 

2.  When  continuance  properly  allowed — and  its  effect.  See  EMI- 
NENT DOMAIN,  1. 

CONTRACTS. 
Of  the  parties  to  a  contract. 

1.  Whether  the  obligation  of  a  corporation,  or  the  individual  obli- 
gation of  the  officer  executing  the  same — estoppel.  Where  a  person, 
in  his  dealings  with  a  corporation,  has  accepted  a  promissory  note  for 
money  due  him  from  the  corporation,  and  subsequently,  in  a  suit  upon 
the  note,  against  the  corporation  as  such,  recovers  judgment,  he  ought 
to  be  forever  thereafter  estopped  to  assert  that  the  note  was  the  individ- 
ual obligation  of  the  officer  executing  it  on  behalf  of  the  corporation. 
Scanlan  v.  Keith,  634. 

2.  Admissibility  of  extrinsic  evidence  to  show  who  ought  to  be 
bound.  A  party  will  not  be  permitted  to  show  by  oral  testimony  that 
his  written  agreement,  understanding^  entered  into,  was  not  in  fact  to 
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CONTEACTS.     Of  the  pakties  to  a  contract.     Continued. 

be  binding  on  him.  So  it  has  been  held,  where  trustees  of  a  church 
corporation  made  a  note  in  their  individual  names,  although  they  de- 
scribed themselves  as  trustees  of  a  church,  parol  evidence  was  inadmis- 
sible to  show  it  was  the  intention  of  the  parties  that  it  was  to  be  the  note 
of  the  church  corporation,  and  not  that  of  the  trustees  executing  it; — the 
principle  being  that  such  instruments  will  be  construed  as  the  parties 
made  them,  without  the  aid  of  extrinsic  evidence.  Scanlan  v.  Keith, 
634. 

3.  But  there  is  another  principle: — that  where  a  person  signs  his 
name  as  cashier  or  agent  for  a  banking,  railroad  or  other  corporation,  in 
drawing  drafts  and  bills,  or  in  accepting  drafts  or  other  evidences  of 
indebtedness,  in  its  ordinary  business,  if  it  appears,  or  is  made  to  appear, 
it  is  the  obligation  of  the  company,  and  the  cashier  or  agent  or  other 
officer  had  authority  to  bind  the  corporation,  he  is  not  personally  liable, 
and  the  facts, — collateral  though  they  may  sometimes  be, — may  be  shown 
by  extrinsic  evidence,  in  order  that  it  may  appear  whose  obligation  it  is. 
Ibid.  634. 

4.  In  this  case,  assumpsit  was  brought  upon  a  promissory  note, 
against  A  B,  who,  it  was  alleged,  made  the  note  jointly  with  C  D.  The 
note  sued  upon  was  as  follows:  "Ninety  days  after  date  we  promise  to 
pay  to  the  order  of"  E  F,  a  certain  sum  of  money,  at  a  specified  place, 
and  was  signed  underneath,  at  the  right  hand,  A  B,  "Pres't  Chicago  Beady 
Koofing  Company,"  and  at  the  left  hand,  at  the  usual  place  for  the  sig- 
nature of  an  attesting  witness,  it  was  signed  C  D,  "Sec'y,"  with  the  seal 
of  the  "Chicago  Keady  Booting  Company"  attached.  The  defence  was 
that  the  note  was  the  obligation  of  the  "  Chicago  Beady  Booting  Com- 
X>any, "  claimed  to  be  a  corporation,  and  not  the  individual  obligation  of 
the  officers  who  executed  the  same.  It  was  held  to  be  competent  for  the 
defendant  to  prove  that  the  "Chicago  Beady  Booting  Company"  was  a 
corporation  existing  under  the  laws  of  this  State,  and  the  character  of 
the  business  carried  on  by  it,  and  other  extrinsic  facts  and  circumstances 
attending  the  transaction,  as  tending  to  show  whether  the  note  was  that 
of  the  corporation,  or  of  the  persons  whose  names  were  signed  to  it. 
Ibid.  634. 

5.  And  herein,  as  to  the  sufficiency  of  the  proof.  Upon  the  ques- 
tion as  to  the  proof  required  in  such  case  to  establish  the  existence  of 
the  corporation,  its  legality  not  being  in  issue,  it  would  seem,  for  the 
purposes  of  the  defence  interposed,  it  was  sufficient  to  show  it  was  a 
de  facto  corporation,  actually  engaged  in  the  business  for  the  carrying 
on  of  which  it  purported  to  have  been  organized,  and  this  was  sufficiently 
proven  by  the  fact  that  the  plaintiff  had  transacted  business  with  it  as  a 
corporation,  and  in  that  way  recognized  its  existence.     Ibid.  634. 

6.  So  taking  all  the  facts  appearing, — the  existence  of  the  corpora- 
tion; its  engaging  in  the  business  for  which  it  purported  to  have  been 
organized;  the  dealings  of  the  plaintiff  with  it  as  a  corporation;  the  fact 
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the  note  was  for  a  balance  due  from  the  corporation  for  materials  sold 
to  it  by  the  plaintiff;  that  the  signers  were  the  president  and  secretary 
of  the  company,  and  known  to  the  plaintiff  to  be  such;  taking  a  note 
executed  by  the  officers  of  the  company,  with  its  corporate  seal  attached, 
and  finally,  suing  upon  the  note  as  the  obligation  of  the  corporation,  and 
recovering  judgment  thereon, — they  abundantly  show  the  real  character 
of  the  instrument  as  that  of  the  corporation,  and  not  of  the  individuals 
who  signed  it.     Scanlan  v.  Keith,  634. 

7.  Whether  extrinsic  proof  required  at  all.  But,  in  determining 
the  question  of  liability  upon  this  particular  note,  it  was  considered  as 
apparent  on  the  face  of  it  that  it  was  executed  by  the  signers  in  their 
capacity  as  officers  of  the  corporation, — their  official  character  or  desig- 
nation, and  the  corporate  seal  being  attached, — and  no  extrinsic  facts 
were  necessary  to  be  shown.     Ibid.  634. 

8.  Nor  need  $my  importance  be  attached  to  the  use  of  the  words  "we" 
promise  to  pay,  in  the  body  of  the  note.  The  word  "we"  may  not 
improperly  be  used  to  denote  a  corporation  aggregate,  such  as  this  is, 
and  in  the  connection  in  which  it  is  used  in  this  note  it  may  more  appro- 
priately be  regarded  as  referring  to  the  corporation  rather  than  the  per- 
sons, as  individuals,  who  signed  the  instrument.     Ibid.  634. 

CONTEACTS   PEOHIBITED   BY   STATUTE. 

9.  The  general  rule  is,  that  all  contracts  made  in  violation  of  an 
express  statutory  provision  are  inoperative  and  void,  and  no  recovery  can 
be  had  upon  them  though  the  defendant  is  a  party  to  the  violation  of  the 
law,  in  the  absence  of  fraud  or  bad  faith  on  his  part  upon  which  to 
found  an  estoppel.     Penn  v.  Bomman  et  al.  523. 

Indebtedness  of  dieectok  of  bank. 

10.  In  excess  of  what  is  alloiced  by  its  charter — contract  is  illegal. 
Under  a  provision  in  a  bank  charter  that  "no  director  of  said  corporation 
shall  be  indebted  to  said  corporation,  either  directly  or  indirectly,  or 
individually,  at  any  time,  to  an  amount  greater  than  seventy-five  per 
centum  of  the  capital  stock  held  by  such  director  in  good  faith  as  his 
own, "  it  is  held,  that  a  director  can  not  enter  into  a  valid  contract  with 
the  bank,  as  guarantor  or  indorser,  without  regard  to  his  ownership  of 
stock  and  in  violation  of  such  provision,  and  no  recovery  can  be  had  by 
the  bank  under  such  a  contract  against  him  or  his  estate.  The  prohibition 
in  such  case  applies  to  the  bank  as  well  as  to  the  directors.     Ibid.  523. 

11.  A  provision  in  a  bank  charter  prohibiting  the  directors  from 
becoming  indebted  to  the  bank,  is  not  purely  personal  to  the  directors, 
but  it  is  equally  a  mandate  to  the  bank,  which  it  is  as  much  bound  to 
observe  as  the  directors  themselves.  It  goes  directly  to  the  power  or 
capacity  of  both  the  bank  and  directors  to  enter  into  any  engagement  or 
agreement  by  which  the  latter  may  become  indebted  to  the  former. 
Ibid.  523. 
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Malum  prohibitum — malum  in  se. 

12.  The  distinction  in  some  of  the  old  cases  between  malum  pro- 
hibitum and  malum  in  se  has  long  since  been  exploded,  and  the  rule  is 
now  well  established  that  no  agreement  to  do  an  act  forbidden  by 
statute,  or  to  omit  to  do  an  act  enjoined  by  statute,  is  binding.  Penn 
v.  Bornman  et  al.  523. 

Of  an  option  to  purchase  land. 

13.  Party  must  elect  to  ■purchase  within  the  time  prescribed.  "Where, 
by  a  written  agreement,  one  has  the  option  to  purchase  land  by  a  day 
named,  on  certain  terms,  by  declaring  his  intention  so  to  do,  by  written 
notice,  within  the  time  specified,  and  fails  to  elect  to  purchase  within 
the  time,  the  owner  is  not  bound  to  sell  to  him,  and  may  impose  such 
new  terms  as  he  chooses,  and  if  the  other  part}7  does  not  accept  such 
new  terms  within  the  time  fixed,  but  simply  expresses  a  willingness  to 
buy  at  a  reduction  of  interest  in  the  deferred  payment,  he  can  not,  after 
the  time  extended,  enforce  the  contract,  or  offer  to  sell  to  him,  without 
showing  an  equitable  excuse  for  the  delay.  Longfellow  v.  Moore  et  al. 
289. 

Extension  of  time  for  performance. 

14.  Estoppel.  A  party  who  agrees  to  extend  the  time  for  the  per- 
formance of  a  contract,  and  puts  the  other  party  off  his  guard,  will  be 
estopped  from  taking  advantage  of  its  non-performance  in  the  time  first 
agreed  on.  The  other  party  will  have  the  extended  time  in  which  to 
perform.     Ibid.  289. 

Offer  to  perform — tender. 

15.  When  too  late.  After  the  time  has  passed  within  which  one  is 
allowed  the  privilege  of  electing  to  purchase  land  on  certain  terms,  a 
tender  and  offer  to  perform  comes  too  late;  and  when  the' contract  is, 
that  on  the  first  payment  being  made  a  conveyance  is  to  be  given  the 
purchaser,  who  is  there  to  give  notes  secured  by  mortgage  on  the  land, 
a  tender  of  the  cash  payment,  without  the  notes  and  mortgage,  is 
unavailing  towards  procuring  a  specific  performance.      Ibid.  289. 

Release  of  expectancy  by  prospective  heir. 

16.  An  executed  contract,  whereby  a  prospective  heir  releases  his 
expectancy  in  his  father's  estate,  in  consideration  of  a  present  grant  of 
real  estate  to  him  by  the  father,  is  valid  and  binding  upon  the  heir,  and 
will  be  enforced  in  a  suit  for  partition  of  the  residue  of  the  lands  of  the 
estate.     Kershaw  v.  Kershaw  et  al.  307. 

Resting  partly  in  writing  and  partly  in  parol. 

17.  A  contract  can  not  rest  partly  in  writing  and  partly  by  verbal 
understanding  between  the  parties.  Hence,  all  prior  propositions  and 
negotiations  are  superseded  by  the  written  contract.  If  any  material 
portion  of  the  agreement  is  omitted,  a  bill  may  be  filed  to  correct  the 
same.     Longfellow  v.  Moore  et  al.  289. 
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CONTEACTS.     Continued. 
Extension  of  time  of  payment. 

18.  What  amounts  to  a  contract  in  that  regard — of  the  considera- 
tion.    Booth  et  ux.  v.  Wiley  et  al.  84.     See  CONSIDEEATION,  3. 

In  respect  to  use  of  a  railroad. 

19.  A  contract  construed,  as  to  whether  for  consolidation,  or  merely 
a  connection  ivith  another  road.     See  EAILEOADS,  3. 

Contract  construed. 

20.  Construction  of  a  contract  in  respect  to  the  diversion  of  water 
from  the  mill  site  of  a  lower  proprietor.  Druley  v.  Adam,  177.  See 
WATEE  COUESES,  2,  3. 

Eescission  of  contracts. 

21.  In  chancery— for  want  of  fair  dealing  and  ■  honesty.  See 
CHANCEEY,  9,  10. 

CONTEIBUTION. 
Widow's  claim  of  dower  and  homestead. 

1.  Where  there  were  incumbrances  which  have  been  discharged — 
contribution  required  of  the  widow.  Selb  et  al.  v.  Montague,  446.  See 
DOWEE,  3,  4,  5. 

As  BETWEEN  tenants  in  common. 

2.  Guardian  and  ward  as  tenants  in  common — of  enforcing  contri- 
bution from  the  ward  for  improvements  made  by  the  guardian  on  the 
common  property.  Jessup  v.  Jessup  et  al.  480.  See  GUAEDIAN 
AND  WAED,  1,  2. 

CONVEYANCES. 
Delivery  of  deeds. 

1.  Necessary,  to  pass  title.  To  render  a  deed  of  conveyance  opera- 
tive to  pass  the  title  there  must  be  an  unconditional  delivery,  or  a  deliv- 
ery in  escrow.     Otis  v.  Spencer,  622. 

2.  What  will  constitute  a  delivery.  To  constitute  the  act  of  a  grantor 
a  delivery  of  a  deed,  it  must  be  such  as  to  manifest  an  intention  on  his 
part  to  make  a  delivery,  and  to  part  with  the  possession  and  control  of 
the  instrument.  This  intention  may  be  gathered  from  acts  or  words,  or 
from  both,  and  it  is  not  essential  that  the  deed  be  delivered  to  the 
grantee,  but  it  may  be  to  an  agent  or  another  person  for  the  grantee. 
Ibid.  622. 

3.  Where  a  man,  a  few  days  before  his  marriage,  handed  a  deed  of 
property  to  his  intended  wife,  saying  there  was  the  deed  for  the  house 
which  he  had  conveyed  to  her  in  accordance  with  his  promise  and  the 
conditions  they  had  talked  of  before,  and  the  wife  testified  that  before 
the  marriage  the  grantor  handed  her  the  deed,  and  after  some  conversa- 
tion respecting  it  she  returned  it  to  him  for  the  purpose  of  having  it 
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recorded,  find  to  take  care  of  for  her:  Held,  that  in  the  absence  of  any 
evidence  contradicting  this  testimony,  or  impeaching  it,  or  any  circum- 
stance throwing  suspicion  on  their  evidence,  this  very  clearly  showed  a 
valid  delivery  of  the  deed.     Otis  v.  Spencer,  622. 

4.  A  deed  may  be  delivered,  although  not  actually  passed  over  from 
the  hands  of  the  grantor  to  the  hands  of  the  grantee.  No  particular 
form  is  necessary  to  constitute  a  delivery.  It  may  be  by  acts  without 
words,  or  by  words  without  acts,  or  by  both.  Anything  manifesting  the 
intention  of  the  parties  that  it  shall  presently  become  operative  and  effec- 
tual, constitutes  a  sufficient  delivery.     Benneson  et  al.  v.  Aiken,  284. 

5.  Where  a  deed  was  made  and  acknowledged  by  a  husband  and  wife, 
for  lands  of  the  wife,  and  placed  by  the  wife  in  the  husband's  hands, 
leaving  him  to  determine  when,  if  ever,  it  should  be  delivered,  and  he 
failed  to  exercise  that  discretion  in  his  wife's  lifetime,  and  the  wife,  after 
the  date  of  the  deed,  built  a  large  house  on  the  premises,  in  which  she 
and  her  husband  resided  until  her  death,  after  which  he  passed  over  the 
deed  to  the  grantee:  Held,  that  the  deed  never  took  effect  for  want  of 
delivery  in  the  lifetime  of  the  wife,  and  that  upon  her  death  his  authority 
to  deliver  was  revoked.     Ibid.  284. 

Grantee  bound  by  terms  and  conditions. 

6.  Heir  cut  off  from  further  participation  in  ancestor's  estate.  The 
acceptance  of  a  deed  for  land  by  a  son  from  his  father,  which  recites 
that  "said  land  is  deeded  as  an  advancement  to  said  J.  W.  K.  (the 
grantee,)  out  of  the  estate  of  said  J.  K.  (the  grantor,)  and  the  deed  is 
accepted  by  said  J.  W.  K.  as  his  full  and  entire  share  of  his  father's 
estate,"  the  recording  of  the  same,  and  the  enjoyment  of  the  estate 
thereby  conveyed,  will  operate  to  estop  such  grantee  from  denying  that 
the  seal  attached  to  the  deed  is  his,  as  well  as  that  of  the  grantor,  and 
he  will  not  be  entitled  to  any  further  share  in  the  grantor's  estate. 
Kershaw  v.  Kershaiv  et  al.  307. 

Misdescription  in  trustee's  deed. 

7.  Effect  upon  the  sale — correction  by  trustee.  A  misdescription  of 
the  property  sold,  in  a  trustee's  deed,  will  not  affect  the  validity  of  the 
sale  fairly  and  properly  made,  and  the  trustee  may  correct  the  mistake  by 
making  another  deed  to  the  purchaser.     Parmly  v.  Walker  et  al.  617. 

Deed  of  assignee  in  bankruptcy. 

8.  Of  its  sufficiency.     Ryder  v.  Rush,  338.     See  BANKRUPTCY,  3. 
Inuring  of  after  acquired  title.     See  INUBING  OF  TITLE,  1,  2.' 

COKPOKATIONS. 
Power  to  loan  money — and  receive  mortgage  security. 

1.  And  herein,  of  foreign  corporations.  It  has  been  the  policy  of 
the  legislature  of  this  State  for  many  years  to  invest  corporations  with 
the  power  to  loan  money  and  to  take  mortgage  on  real  estate  as  security 
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Power  to  loan  money — and  receive  mortgage  security.   Continued. 
therefor.     Nor  are  foreign  corporations  of  like  character  prohibited  by 
any  existing  legislation  from  exercising  like  powers  within  this  State. 
Com.  Union  Assurance  Co.  v.  Scammon,  46. 

2.  So  where  a  loan  was  made  in  this  State  by  the  United  States  Mort- 
gage Company,  a  corporation  created  under  the  laws  of  the  State  of  New 
York,  and  a  mortgage  upon  real  estate  was  executed  to  the  mortgage 
company  to  secure  the  loan,  it  was  held,  the  transaction  was  a  valid 
one,  and  by  a  sale  and  conveyance  under  a  power  in  the  mortgage,  the 
title  to  the  mortgaged  premises  passed  to  the  purchaser.  Ibid.  46.  See 
INSURANCE,  1. 

Liability  of  stockholders. 

3.  Remedy — whether  at  law  or  in  equity.  It  has  been  held  by  this 
court  that  an  action  at  law  by  a  single  creditor  will  lie  against  any  stock- 
holder of  an  insolvent  corporation,  to  enforce  an  individual  liability 
created  by  its  charter; — but  these  rulings  are  not  to  be  taken  as  a  denial 
of  the  right  to  seek  relief  in  a  court  of  equity  when  there  are  equitable 
grounds  therefor.  The  right  to  sue  at  law  does  not  necessarily  exclude 
the  jurisdiction  of  a  court  of  equity.     Eames  et  al.  v.  Doris,  350. 

4.  So  where  the  personal  liability  of  stockholders  of  a  corporation 
is  made,  by  statute,  a  common  ifund  for  tke  benefit  of  depositors  of 
trust  and  savings  funds,  and  the  debts  due  such  depositors  greatly  exceed 
the  assets  and  such  personal  liability  combined,  so  that  the  funds  will 
be  insufficient  to  discharge  alb  of  the  claims  upon  it,  a  court  of  equity 
may,  at  the  suit  of  a  part  of  the  creditors,  on  their  own  behalf  and 
that  of  all  other  such  creditors,  take  jurisdiction,  and  bring  before  it 
all  the  stockholders  and  depositors,  and  determine  the  several  rights 
and  liabilities,  and  adjust  equities,  marshal  the  fund,  and  distribute 
it  pro  rata,  and  in  such  case  enjoin  the  prosecution  of  suits  at  law 
by  individual  creditors  against  stockholders,  seeking  to  appropriate  the 
entire  and  unequal  benefit  of  such  security.  The  securing  of  a  ratable 
distribution  of  such  fund  among  all  the  creditors  entitled  to  share,  is  a 
proper  ground  for  equitable  jurisdiction,  and  so  is  the  avoidance  of  a 
multiplicity  of  suits.     Ibid.  350. 

Dissolution  of  corporation. 
.  5.  Effect  of  dissolution — as  to  property  of  the  corporation.  Upon 
the  dissolution  or  civil  death  of  a  corporation,  all  its  real  estate,  by  the 
strict  rule  of  the  common  law,  reverts  to  the  original  owners  or  their 
heirs,  and  all  its  personal  estate  vests  in  the  Crown,  in  England,  and  the 
State  here,  and  all  debts  due  to  or  from  it  are,  by  operation  of  law, 
extinguished.  But  a  court  of  equity  will,  upon  the  dissohition  or  civil 
death  of  a  corporation,  lay  hold  of  its  corporate  property  as  a  trust 
fund  for  creditors  and  shareholders,  and  distribute  it  for  their  benefit. 
Life  Association  of  America  v.  Fassett,  315. 
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6.  Continuance  after  dissolution,  to  settle  its  affairs.  It  is  the 
settled  policy  of  this  State,  at  least  so  far  as  domestic  corporations  are 
concerned,  that  upon  their  dissolution,  however  that  may  be  effected, 
they  shall  nevertheless  be  regarded  as  still  existing  for  the  purpose  of 
settling  up  their  affairs,  and  having  their  property  applied  for  the  pay- 
ment of  their  just  debts,  and  no  reason  is  perceived  why  the  same  policy 
should  not,  so  far  as  practicable,  be  extended  to  foreign  corporations 
that  have  property  here,  and  are  located  among  us  for  business  purposes. 
Life  Association  of  America  v.  Fassett,  315. 

7.  Where  a  decree  against  a  corporation  in  terms  declares  it  to  be 
dissolved,  and  appoints  a  receiver,  yet  in  other  parts  thereof  authorizes 
suits  to  be  brought  and  defended  in  the  name  of  the  corporation,  for  the 
purpose  of  winding  up  its  affairs  and  paying  its  debts,  and  it  is  also 
authorized,  for  the  same  purposes,  to  make,  in  its  corporate  name,  all 
necessary  conveyances  of  its  property  and  effects,  the  corporation  will  not 
be  treated  as  absolutely  extinguished,  but  regarded  as  kept  in  existence 
to  collect  and  apply  its  assets  to  the  payment  of  its  debts.     Ibid.  315. 

8.  Prior  attachment  lien — subsequent  dissolution  of  corporation. 
The  lien  of  an  attachment  rightfully  acquired  by  a  levy  upon  the  prop- 
erty of  a  corporation,  domestic  or  foreign,  doing  business  in  this  State, 
and  holding  property  here,  will  not  be  defeated  by  a  decree  under  insol- 
vent proceedings,  dissolving  the  corporation  and  appointing  a  receiver  to 
take  charge  of  its  assets  and  effects.  The  corporation  will  be  treated  as 
still  existing  for  the  purpose  of  enforcing  the  attachment  lien,  by  pro- 
ceeding to  judgment  and  execution.     Ibid.  315. 

Existence  of  coepoeation — law  and  fact. 

9.  As  to  whether  a  corporation  has  been  legally  constituted,  in- 
volves questions  of  fact  and  of  law.     See  LAW  AND  FACT,  1. 

Execution  of  conteacts  by  coepoeations. 

10.  Of  the  mode — whether  the  obligation  of  a  corporation,  or  the 
individual  obligation  of  the  'officer  executing  the  same.  Scanlan  v. 
Keith,  634.     See  CONTEACTS,  1  to  8. 

Foeeign  coepoeations. 

11.  Garnishment — foreign  corporations  liable  thereto.  See  GAR- 
NISHMENT, 1. 

12.  Service  of  process  on  foreign  corporation.     See  PROCESS,  1. 

13.  Debt  due  from  foreign  corporation — action  therefor  is  not 
local.     See  ACTIONS,  1. 

COSTS. 
In  gaenishee  peoceedings. 

1.  The  act  giving  costs  to  the  successful  party  has  application  to  gar- 
nishee proceedings;  but  the  garnishee  should  never  be  required  to  pay 
costs  out  of  his  own  means,  unless  he  resorts  to  unnecessary  and  pro- 
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traded  litigation.  Judgment  for  costs,  when  the  court  has  jurisdiction, 
binds  the  principal  debtor,  and  is  a  part  of  the  recovery.  Hannibal  and 
St.  Joseph  Railroad  Co.  v.  Crane,  249. 

On  bill  to  set  aside  tax  sale. 

2.  Where  a  lot  owner  knows  of  an  application  for  judgment  against 
his  lot  for  taxes,  fails  to  pay  the  taxes  properly  assessed,  and  lies  by  and 
permits  judgment  for  the  taxes,  embracing  an  erroneous  tax,  to  be 
entered,  and  permits  another  in  good  faith  to  purchase  on  the  faith  of 
the  judgment,  and  not  offering  before  suit  to  pay  the  redemption  money 
necessary  had  the  erroneous  taxes  been  omitted,  it  is  not  proper,  on  bill 
filed  to  set  aside  the  sale,  to  require  the  purchaser  to  pay  the  costs. 
Gage  v.  Busse  et  al.  592. 

COUNTY  TKEASUKEE. 
Liability  on  his  official  bond.     See  OFFICIAL  BONDS,  1  to  4. 

COUETS. 
Probate  courts. 

Constitutionality  of  the  acts  creating  them.  See  PEOBATE 
COUETS,  1  to  4. 

CEEDITOE'S  BILL.     See  CHANCEEY,  6. 

CEIMINAL  LAW. 
Entering  plea  after  trial. 

1.  Under  section  423  of  the  Criminal  Code,  the  clerk  is  required  to 
enter  the  arraignment  and  plea  of  a  defendant  upon  the  minutes  of  the 
proceedings,  and  if  he  neglects  to  do  so,  it  may  and  shall  be  done,  at 
any  time,  by  order  of  the  court,  which  shall  cure  the  error  or  defect. 
This  entry  may  be  ordered  even  after  the  trial,  nunc  pro  tunc.  Long  v. 
The  People,  331. 

Pleading  over—  waiver. 

2.  A  pending  motion  to  quash  an  indictment  is  waived  by  pleading 
to  the  merits.     Ibid.  331. 

Presence  of  prisoner  at  trial. 

3.  Waiver  of  constitutional  right.  The  constitutional  right  of  a 
prisoner  to  appear  and  defend  in  person  and  by  counsel,  to  demand  the 
nature  and  cause  of  the  accusation,  and  to  meet  the  witnesses  face  to 
face,  is  conferred  for  the  protection  and  benefit  of  one  accused  of  crime, 
but,  like  many  other  rights,  it  may  be  waived  by  him.  Sahlinger  et  al. 
v.  The  People,  241. 

4.  So  where  a  prisoner,  after  his  trial  has  begun,  voluntarily  aban- 
dons the  court  room,  and  refuses  to  appear,  he  will  be  regarded  as  having 
waived  a  right  which  is  guaranteed  to  him,  and  the  court  is  under  no 
obligation  to  stop  the  trial,  but  may  proceed  in  his  absence  to  final  judg- 
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raent.      He  will  not  be  allowed  to  take  advantage  of  bis  own  fault. 
Sahlinger  et  al.  v.  The  People,  241. 

Larceny — recent  possession  of  stolen  goods. 

5.  As  evidence  of  guilt.  A  recent  possession  of  stolen  property  after 
tbe  tbeft  is  sufficient  to  warrant  a  conviction,  unless  tbe  attending  cir- 
cumstances so  far  overcome  tbe  presumption  tbus  raised  as  to  create  a 
reasonable  doubt  of  tbe  prisoner's  guilt,  wben  an  acquittal  sbould  follow. 
Ibid.  241. 

Receiving  stolen  goods. 

6.  Of  the  evidence.  In  tbis  case,  upon  an  indictment  for  receiving 
stolen  goods  for  gain,  knowing  tbem  to  bave  been  stolen,  tbe  evidence, 
wbicb  is  reviewed  in  detail,  was  considered  sufficient  to  support  a  con- 
viction.    Friedberg  v.  The  People,  160. 

Evidence  in  criminal  cases. 

7.  As  to  relevancy  of  fact  on  cross-examination.  On  tbe  trial  of 
one  for  burglary,  and  tbe  larceny  of  certain  goods,  there  is  no  error  in 
refusing  to  allow  tbe  prosecuting  witness,  on  cross-examination,  to  state 
tbe  names  of  tbe  firms  from  wbom  be  purchased  goods,  as  tbis  could 
throw  no  light  on  the  question  of  the  defendant's  guilt  or  innocence. 
Sahlinger  et  al.  v.  The  People,  241. 

8.  Opinion  of  witness  as  to  fact.  On  a  trial  for  burglary  and  lar- 
ceny, a  witness  for  the  defendants  testified  very  fully  that  they  were 
not  away  from  home  on  the  evening  the  crime  was  committed,  stating 
that  they  were  not  away  from  home  that  evening,  and  went  to  bed  at  ten 
o'clock.  Tbe  witness  was  then  asked  if  they  were  away  from  home  as 
much  as  half  an  hour,  to  which  she  replied,  not  that  she  knew  of.  She 
was  then  asked  could  they  have  been  gone  that  time  without  her  knowing 
it,  which  question  the  court  held  improper:  Held,  that  the  ruling  was 
correct,  as  the  answer  would  have  been  a  mere  matter  of  opinion. 
Ibid.  241. 

Defendant's  omission  to  testify. 

9.  Comments  thereon.  Any  allusion  to  or  comments  by  the  prosecu- 
tion in  a  criminal  case  on  the  fact  the  defendant  has  not  testified  as  a 
witness  in  his  own  behalf,  especially  when  allowed  by  the  court  over  the 
defendant's  objection,  is  such  a  violation  of  the  letter  and  spirit  of  the 
statute,  and  such  an  error,  as  to  require  a  reversal  of  a  judgment  of  con- 
viction, when  the  proofs  of  guilt  are  not  so  clear  and  conclusive  that  the 
court  can  affirmatively  say  the  accused  could  not  have  been  harmed  from 
that  cause.     Austin  v.  The  People,  261. 

General  conviction — one  good  count. 

10.  Judgment  will  not  be  arrested,  nor  will  a  judgment  be  reversed, 
on  a  general  verdict  of  guilty,  in  a  criminal  case,  because  one  count  in 
tbe  indictment  is  bad,  if  other  counts  are  good.  Sahlinger  et  al.  v.  The 
People,  241. 
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DEATH  OF  PAKTY  TO   SUIT.      See  ABATEMENT,    1,  2,  3;   JUDG- 
MENTS, 2. 

DECREE. 

Binding  only  upon  paeties. 

1.  A  stockholder  in  an  insolvent  insurance  company  is  not  liable  to 
an  action  on  an  assessment  made  on  his  stock  notes  by  the  court  in 
a  proceeding  by  the  creditors  against  the  company  in  which  a  receiver 
is  appointed,  on  the  petition  of  the  receiver  and  creditors,  where  *he  is 
not  made  a  party  to  either  proceeding.  Such  an  assessment  is  not  bind- 
ing on  him.     Lamar  Ins.  Co.  v.  Gulick,  41. 

Saving  lien  for  taxes. 

2.  Decree  construed.  A  decree  of  the  United  States  Circuit  Court 
that  certain  personal  property  of  a  railway  corporation  under  mortgage  be 
sold,  "subject  to  all  claims  legally  due  for  taxes  which  are  a  lien"  on 
the  same,  and  a  direction  in  a  certain  other  order  that  the  proceeding 
should  be  "without  prejudice  to  any  of  the  rights  or  liens"  that  the 
treasurer,  etc.,  had  on  the  property  for  taxes,  will  preserve  only  such 
liens  as  are  prior  to  the  rights  derived  under  the  mortgage.  Ream  et  al. 
v.  Stone  et  al.  359. 

Decree  in  partition — construed. 

3.  As  to  apportioning  cost  of  improvement.     See  PARTITION,  1. 

DEDICATION. 

For  what  purposes. 

1.  As,  for  a  square  in  front  of  city  lots.  Under  our  statute  there 
may  be  a  donation  to  the  public  or  to  any  individuals,  by  a  plat  subdi- 
viding land  into  lots,  and  where  a  square  is  designated  on  such  plat, 
marked  "private,"  and  lots  are  made  to  front  on  the  same,  the  word 
"private"  will  indicate  that  the  square  is  donated  for  the  use  of  individ- 
uals who  might  thereafter  become  the  owners  of  such  lots,  and  not  to  the 
public,  and  after  the  sale  of  such  lots  by  the  plat,  the  grant  of  the 
square  will  become  irrevocable.     Smith  v.  Heath,  130. 

2.  There  is  no  reason  why  a  square  in  front  of  lots  may  not  be 
regarded  the  same  as  an  ordinary  street  would  be,  as  affording  an  ease- 
ment in  favor  of  parties  interested  in  the  abutting  lots.  The  fact  that  it 
is  larger  and  wider  than  an  ordinary  street,  and  of  a  different  shape,  and 
is  made  attractive  by  the  planting  of  shrubbery  and  flowers  for  orna- 
mentation, makes  it  none  the  less  an  easement,  in  the  strictest  sense. 
Ibid.  130. 

DEEDS  OF  TRUST.  See  MORTGAGES  AND  DEEDS  OF  TRUST. 
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DEFAULT. 

OF  THE  DILIGENCE  TO  SET  ASIDE. 

1.  A  judgment  by  default  against  a  plaintiff  on  a  plea  of  set-off,  for 
want  of  a  replication  thereto,  and  joinder  on  the  general  issue,  when  the 
case  is  called  for  trial,  will  not  be  set  aside,  when  the  action  has  been 
pending  a  long  time,  on  the  ground  that  plaintiff's  attorney  could  not 
find  the  papers  in  their  proper  place,  and  was  mistaken  as  to  the  day  the 
case  was  set  for  call  on  the  docket.  In  such  case,  without  any  applica- 
tion to  the  clerk  for  the  papers,  there  is  no  excuse  for  the  failure  to 
traverse  or  reply  to  the  pleas.     City  of  East  St.  Louis  v.  Thomas,  453. 

DELIYEEY  OF  DEEDS.     See  CONVEYANCES,  1  to  5. 

DEMAND. 
Debt  due  from  foreign  corporation. 

Demand  not  necessary  before  action  brought.     See  ACTIONS,  1. 

DEMURRER. 
What  it  admits. 

1.  And  its  proper  office.  A  demurrer  to  a  bill  in  chancery  admits 
the  truth  of  all  facts  properly  pleaded,  but  not  arguments  or  legal  con- 
clusions stated.  Its  office  is  to  determine  whether  the  facts  as  stated 
constitute  grounds  for  equitable  relief.  Johnson,  Collector,  v.  Roberts, 
655. 

DILIGENCE. 

TO  SET  ASIDE  A  DEFAULT. 

Whether  proper  diligence  used.     See  DEFAULT,  1. 

DISCRETION. 
Amendment  of  bill  in  chancery. 

Discretionary  power  of  the  court.     See  AMENDMENTS,  1. 

DIVIDING  A  TOWN.     See  TOWNSHIP  ORGANIZATION,  1,  2. 

DOWER. 
Where  there  are  incumbrances. 

1.  Rights  of  the  widow,  as  to  a  stranger  purchasing  from  the  hus- 
band. If  mortgaged  property  is  bought  by  a  stranger,  from  the  mort- 
gagor, under  such  circumstances  as  to  show  that  he  only  paid  for  the 
excess  of  its  value  over  the  mortgage  debt,  which  he  is  to  pay  as  a  part 
of  the  purchase  price,  the  widow  of  the  mortgagor  will  be  let  in  to  claim 
dower  at  law  if  such  purchaser  obtains  a  discharge  of  the  mortgage. 
Selb  et  al.  v.  Montague,  446. 

2.  In  case  of  mortgage  before  marriage.  Where  the  husband  has 
mortgaged  his  land  before  marriage,  his  wife,  on  marriage,  takes  an 
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inchoate  right  to  dower  only  in  the  excess  of  the  value  of  the  land  over 
the  amount  of  the  mortgage,  and  if  the  husband  pays  the  mortgage  debt, 
he  acquires  the  title  that  was  in  the  mortgagee,  and  his  wife's  dower 
attaches  to  it  the  same  as  to  any  other  interest  in  land  acquired  by  him 
during  coverture.     Selb  et  al.  v.  Montague,  446. 

3.  Where  the  heir  discharges  the  incumbrance.  If  the  mortgage  is 
paid  by  the  heir  after  the  death  of  the  ancestor,  this  is  equivalent  to  a 
purchase  by  the  heir  of  that  interest  in  the  estate  which  was  in  the  mort- 
gagee. The  widow  will  have  no  dower  in  such  new  estate,  except  she 
makes  just  contribution  towards  the  cost  of  removing  the  incumbrance, 
or  pays  her  ratable  share  of  the  redemption  money.     Ibid.  446. 

4.  As  to  purchaser  at  administrator's  sale.  A  purchaser  of  mort- 
gaged land  at  an  administrator's  sale  takes  the  right  of  the  heir,  neither 
more  nor  less — the  equity  of  redemption — and  if  he  redeems  from  the 
mortgage  he  holds  as  the  heir  would  have  held  had  he  paid  off  the  mort- 
gage, and  the  widow  can  have  dower  only  by  paying  her  ratable  share  of 
the  money  necessary  to  discharge  the  mortgage.  The  same  rule  applies 
in  regard  to  her  claim  of  an  estate  of  homestead.     Ibid.  446. 

5.  So  it  is  held,  where  a  husband  had,  before  marriage,  mortgaged 
his  lands,  releasing  the  homestead,  and  after  marriage  he  gave  another 
mortgage  on  the  same  land,  in  which  the  dower  and  homestead  were 
duly  relinquished  by  him  and  his  wife,  and  the  lands  were  sold  at 
administrator's  sale  to  one  who  subsequently  discharged  the  incum- 
brances, it  was  error  to  grant  the  widow,  unconditionally,  dower  and  an 
estate  of  homestead  in  the  property,  without  subjecting  each  of  her  said 
rights  to  the  condition  she  should,  as  to  each  right,  contribute  a  ratable 
share  of  the  redemption  money.     Ibid.  446. 

EASEMENT. 
Dedication — for  what  purpose. 

As,  for  a  square  in  front  of  city  lots.     See  DEDICATION,  1,  2. 

EJECTMENT. 
Former  adjudication. 

Judgment  in  bar  of  plaintiff's  action — whether  a  bar  to  a  second 
suit  by  the  same  party.  Hawley  v.  Simons  et  al.  115.  See  FORMER 
ADJUDICATION,  7,  8. 

ELECTIONS. 

Effect  of  irregularities. 

1.  Upon  the  contest  of  an  election,  before  the  county  court,  it  appeared 
the  election  officers  in  one  of  the  precincts  had  committed  some  irregu- 
larities, for  which  the  board  of  canvassers  had  rejected  the  entire  returns 
from  that  precinct.     There  was  nothing,  however,  indicating  any  unfair- 
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ness  or  fraud  in  the  election,  and  the  ballots  had  all  been  preserved  and 
returned,  and  were  counted,  in  the  proceeding  in  the  county  court,  and 
the  result  declared  accordingly,  different  from  that  reached  by  the  board 
of  canvassers.  On  appeal,  this  action  of  the  county  court  was  sustained. 
Bacon  v.  Malzacher,  663. 

Dividing  a  town. 

2.     Under  the   Township   Organization  law — whether  a  vote  at  an 
.  election  necessary  to  dividing  town.     Town  of  Woo- Sung  et  al.  v.  The 
People  ex  rel.  648.     See  TOWNSHIP  OKGANIZATION,  1,  2. 

EMINENT  DOMAIN. 

JUKISDICTION— CONTINUANCE. 

1.  Where  service  is  had  upon  the  land  owner,  but  not  ten  days  before 
the  day  set  by  the  judge  for  the  hearing  of  a  petition  presented  in  vaca- 
tion to  condemn  land  for  a  right  of  way,  the  service,  though  not  in  time 
for  the  purposes  of  a  trial,  will  give  the  court  jurisdiction  of  the  person 
of  the  defendant,  and  the  petition  gives  jurisdiction  of  the  subject  matter 
and  of  the  person  of  the  petitioner,  and  the  court  will  have  the  power  to 
continue  the  cause,  and  such  a  continuance  will  not  abate  the  proceeding. 
Bowman  v.  The  Venice  and  Carondelet  Ry.  Co.  472. 

Degeee  of  steictness  eeqtjieed. 

2.  The  rule  which  requires  great  strictness  in  a  statutory  proceeding , 
has  application  only  in  summary  and  ex  parte  cases,  where  the  person 
whose  rights  are  to  be  affected  is  not  a  party.  It  is  not  enough,  to  require 
the  rigid  rules  of  strictness,  merely  that  the  proceeding  is  a  statutory  one. 
The  rule  does  not  apply  to  a  proceeding  to  condemn  land  for  right  of 
way,  under  the  statute.     Ibid.  472. 

Condemnation  of  eight  of  way. 

3.  Of  the  petition — sufficiency  as  to  inability  to  agree  with  owner. 
An  averment  in  a  petition  for  the  condemnation  of  land  for  right  of  way, 
"that  the  petitioner  has  been  unable  to  acquire  the  right  of  way  from 
said  owners,  by  voluntary  grant  or  purchase, "  is  a  substantial  compliance 
with  the  statute,  as  showing  that  the  compensation  to  be  paid  could  not 
be  agreed  upon  by  the  parties.  Bowman  et  al.  v.  The  Venice  and 
Carondelet  Ry.  Co.  459. 

4.  In  case  of  several  owners  of  the  same  land — of  proceeding 
against  all  or  a  part.  In  a  proceeding  to  condemn  land  under  the 
Eminent  Domain  act,  where  the  land  to  be  affected  by  it  belongs  to  two 
or  more  as  tenants  in  common,  it  is  not  essential  to  the  jurisdiction  of 
the  court  that  all  the  owners  shall  be  brought  into  court,  but  the  court 
has  power  to  hear  and  determine  the  case  as  to  those  before  it.  Ibid. 
459. 

5.  If  the  rights  of  one,  in  any  sense,  should  depend  upon  the  dispo- 
sition of  the  case  as  to  the  others,  then  each  party  in  interest  would  have 
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the  right  to  insist  on  all  the  parties  being  before  the  court  before  pro- 
ceeding to  a  trial.  Bowman  et  al.  v.  The  Venice  and  Carondelet  Ry. 
Co.  459. 

6.  Where  several  tracts  of  land  belonging  to  different  persons  are 
included  in  the  same  petition,  the  statute  provides  that  the  compensation 
for  each  shall  be  assessed  separately,  by  the  same  or  different  juries,  as 
the  court  or  judge  may  direct,  and  the  same  principle  may  be  extended 
to  cases  where  different  persons  have  several  and  distinct  interests  in  the 
same  tract.     Ibid.  459. 

7.  Right  of  way  may  embrace  more  than  100  feet  in  width.  Under 
our  statute  the  amount  of  land  which  a  railroad  company  is  allowed  to 
take  for  right  of  way,  is  measured  by  the  necessities  of  the  case  only, 
and  is  not  limited  to  a  strip  100  feet  wide.  Where  the  petition  states  the 
amount  of  land  necessary  for,the  road,  and  such  allegation  is  not  contro- 
verted, no  question  can  arise  as  to  whether  more  land  is  sought  to  be 
taken  than  is  necessary.     Ibid.  459. 

8.  Proceedings  in  term  time  and  vacation — court  is  always  open  for 
proceedings  to  condemn.  The  condemnation  of  private  property  for 
public  use  being  a  judicial  proceeding,  it  can  only  be  instituted  and 
prosecuted  to  a  final  determination  in  either  the  circuit  or  county  court, 
and  hence,  whether  commenced  in  vacation  or  term  time,  it  is  equally  a 
proceeding  in  court.  Under  the  statute,  the  circuit  and  county  courts 
are  always  open  for  proceedings  to  condemn  for  right  of  way.    Ibid.  459. 

9.  Allowing  amendment  of  petition  in  vacation.  Whether  a  pro- 
ceeding to  condemn  land  for  public  use  has  been  commenced  in  term 
time  or  vacation,  there  is  no  impropriety  in  the  judge  allowing  such 
amendments  to  be  made  as  are  by  law  allowable,  as  of  course  and  of 
right,  whether  with  or  without  notice,  where  the  opposite  party  is  not 
taken  by  surprise,  or  otherwise  prejudiced.  There  is  no  error  in  allow- 
ing an  amendment  of  the  petition  in  vacation,  making  new  parties  as 
part  owners  of  the  land  sought  to.be  taken,  and  ordering  a  summons  and 
publication  against  them.     Ibid.  459. 

10.  Right  to  have  jury  view  land  after  the  evidence  and  arguments. 
The  statute  giving  the  right  to  have  the  jury  go  on  the  land  sought  to  be 
condemned,  or  damaged,  in  a  proceeding  for  right  of  way,  and  examine 
the  same,  is  imperative,  and  fixes  no  time  when  it  shall  be  allowed,  and 
it  is  error  to  refuse  a  motion  to  have  the  jury  view  the  premises,  even 
after  the  evidence  has  been  closed  and  the  arguments  heard,  but  before 
the  instructions  are  given.  Kankakee  and  Seneca  Railroad  Co.  v. 
Straut,  666. 

11.  The  right  of  either  party,  in  a  proceeding  to  condemn  land,  to 
have  the  jury  go  upon  and  examine  the  premises,  may  be  exercised  at 
any  stage  of  the  case  before  the  court  gives  its  instructions,  and  it  is 
error  to  deny  the  exercise  of  such  right.    Ibid.  666. 
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EMINENT  DOMAIN.     Continued. 
Peivate  injuey  feom  public  impeovements. 

12.  "Property,"  as  used  in  constitution,  defined.  "Property,"  in  its 
appropriate  sense,  means  that  dominion  or  indefinite  right  of  user  and 
disposition  which  one  may  lawfully  exercise  over  particular  things  or 
objects,  and  generally  to  the  exclusion  of  all  others,  and  doubtless  this  is 
substantially  the  sense  in  which  the  word  is  used  in  the  constitution,  as 
to  the  taking  or  damaging  of  private  property  for  the  public  use.  But 
the  word  is  often  used  to  indicate  the  subject  of  the  property  or  the 
thing  owned.     Rigney  v.  City  of  Chicago,  64. 

13.  What  is  a  "taking"  of  private  property.  Up  to  the  time  of  the 
adoption  of  the  present  constitution  it  was  the  settled  doctrine  of  this 
court  that  any  actual  physical  injury  to  private  property,  by  reason  of 
the  erection,  construction  or  operation  of  a  public  improvement  in  or 
along  a  public  street  or  highway,  whereby  the  appropriate  use  or  enjoy- 
ment of  the  property  was  materially  interrupted,  or  its  value  substan- 
tially impaired,  was  regarded  as  a  "taking"  of  private  property,  within  the 
meaning  of  the  constitution,  to  the  extent  of  the  damages  thereby  sus- 
tained, and  actions  for  such  injuries  were  uniformly  sustained.  But  the 
remedy  was  restricted  to  such  cases  of  direct  physical  injury.     Ibid.  64. 

14.  Rights  under  constitution  of  1848,  as  extended  by  that  of  1870. 
That  restriction  of  the  remedy  of  the  owners  of  private  property  to  cases 
of  actual  physical  injury  to  the  property,  was  under  the  constitution  of 
1848,  which  simply  provided  that  private  property  should  not  "be  taken 
or  applied  to  public  use,"  without  just  compensation,  etc.  The  consti- 
tution of  1870,  however,  provides  that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compensation,"  thus 
affording  redress  in  cases  not  provided  for  by  the  constitution  of  1848, 
and  embracing  every  case  where  there  is  a  direct  physical  obstruction  or 
injury  to  the  right  of  user  or  enjoyment  of  private  property,  by  which 
the  owner  sustains  some  special  pecuniary  damage  in  excess  of  that  sus- 
tained by  the  public  generally,  which,  by  the  common  law,  would,  in  the 
absence  of  any  constitutional  or  statutory  provision,  give  a  right  of 
action.     Ibid.  64. 

15.  Former  decisions.  Any  expressions  used  in  the  opinions  of  this 
court  in  Stetson  v.  Chicago  and  Evanston  R.  R.  Co.  75  111.  74,  and 
Chicago,  Milwaukee  and  St.  Paul  R.  R.  Co.  v.  Hall,  90  111.  42,  which 
may  seem  to  restrict  the  remedy  of  owners  of  private  property,  as  given 
by  the  present  constitution,  to  cases  where  there  has  been  a  direct 
physical  injury  to  the  property,  are  not  to  be  accepted  as  embodying  the 
views  of  the  court  on  that  subject.     Ibid.  64. 

16.  Limitation  of  the  rule  under  constitution  of  1870.  But  while 
the  present  constitution  was  intended  to  afford  redress  in  a  class  of  cases 
for  which  there  was  no  remedy  under  the  old  constitution,  still  it  was 
not  intended  to   reach  every  possible   injury  occasioned  by  a  public 
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EMINENT  DOMAIN. 
Peivate  injuey  feom  public  impeovements.     Continued. 
improvement.     The  building  of  a  jail,  police  station,  or  the  like,  will 
generally  cause  a  direct  depreciation  in  the  value  of  neighboring  prop- 
erty, but  that  is  a  case  of  damnum  absque  injuria.     Rigney  v.  City  of 
Chicago,  64. 

17.  So,  in  order  to  authorize  a  recovery  by  an  individual  for  an 
injury  to  his  property  by  the  construction  of  a  public  improvement  under 
authority  of  a  statute,  it  must  appear  that  there  has  been  some  direct 
physical  disturbance  of  a  right,  either  public  or  private,  which  the  plain- 
tiff enjoys  in  connection  with  his  property,  and  which  gives  to  it  an 
additional  value,  and  that  by  reason  of  such  disturbance  he  has  sus- 
tained a  special  damage  with  respect  to  his  property,  in  excess  of  that 
sustained  by  the  public  generally,  and  which  by  the  common  law,  in  the 
absence  of  any  constitutional  or  statutory  provision,  would  have  given  a 
right  of  action.     Ibid.  64. 

18.  As  to  the  particular  case.  Where  a  city  constructed  a  viaduct  or 
bridge  on  a  public  street,  near  its  intersection  with  another  street, 
thereby  cutting  off  access  to  the  first  named  street  from  the  plaintiff's 
house  and  lot  over  and  along  the  street  intersected,  except  by  means  of  a 
pair  of  stairs,  whereby  the  plaintiff's  premises  fronting  on  the  latter 
street  and  near  the  obstruction  were  permanently  damaged  and  depreci- 
ated in  value,  by  reason  of  being  deprived  of  such  access,  it  was  held, 
the  city  was  liable  to  the  plaintiff  in  damages  for  the  injury.     Ibid.  64. 

\ 
EQUITY  OF  EEDEMPTION. 
Sale  theeeof  on  execution. 

What  interest  in  the  land  will  pass.     See  SALES,  1. 

ESTOPPEL. 
Ageeement  to  extend  time. 

1.  For  performance  of  contract.  A  party  who  agrees  to  extend  the 
time  for  the  performance  of  a  contract,  and  puts  the  other  party  off  his 
guard,  will  be  estopped  from  taking  advantage  of  its  non-performance  in 
the  time  first  agreed  on.  The  other  party  will  have  the  extended  time  in 
which  to  perform.     Longfellow  v.  Moore  et  al.  289. 

AS  TO  WHO  IS  THE  PAETY  BOUND  BY  A  CONTEACT. 

2.  Whether  the  obligation  of  a  corporation,  or  the  individual  obli- 
gation of  the  officer  executing  the  same — estoppel.  Where  a  person, 
in  his  dealings  with  a  corporation,  has  accepted  a  promissory  note  for 
money  due  him  from  the  corporation,  and  subsequently,  in  a  suit  upon 
the  note,  against  the  corporation  as  such,  recovers  judgment,  he  ought 
to  be  forever  thereafter  estopped  to  assert  that  the  note  was  the  individ- 
ual obligation  of  the  officer  executing  it  on  behalf  of  the  corporation. 
Scanlan  v.  Keith,  634. 
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ESTOPPEL.     Continued. 
Estoppel  in  pais. 

3.     Available  only  in  equity.     Estoppels  in  pais  affecting  permanent 
interests  in  land  can  only  be  made  available  in  a  court  of  equity.     They 
can  not  be  allowed  as  a   defence   in  an  action  of  forcible   detainer. 
St.  Louis  National  Stock  Yards  v.  The  Wiggins  Ferry  Co.  514. 
Estoppel  by  vekdict.     See  FORMER  ADJUDICATION,  4. 
Estoppel  by  judgment.     Same  title,  3. 

EVIDENCE. 
Pakol  evidence. 

1.  To  explain  or  contradict  written  contract.  Where  a  clause  in  a 
deed  for  land  is  binding  upon  the  grantee,  by  his  acceptance  and  enjoy- 
ment under  the  deed  as  a  contract,  in  the  absence  of  fraud  or  mistake 
the  deed  can  not  be  explained  or  contradicted  by  parol  evidence,  but 
must  speak  for  itself.     Kershaw  v.  Kershaw  et  al.  307. 

2.  Where  only  a  part  of  a  contract  is  in  writing.  An  indorsement 
upon  a  note,  "it  is  agreed  by  the  parties  to  this  note  that  the  interest 
shall  be  at  the  rate  of  ten  per  cent  until  paid,"  and  signed  by  the  prin- 
cipal maker,  does  not  render  parol  evidence  incompetent  to  prove  that 
when  the  indorsement  was  made  and  signed,  it  was  agreed  between  the 
principal  and  the  agent  of  the  payee  that  the  time  of  payment  should 
be  extended  one  year,  and  that  the  promise  to  pay  ten  per  cent  interest, 
instead  of  eight,  was  the  consideration  for  the  agreement  to  give  the 
extension.  When  only  a  part  of  a  contract  is  reduced  to  writing,  and 
the  part  so  reduced  to  writing  is  merely  a  partial  execution  of  a  part  of 
an  entire  agreement,  the  whole  agreement  may  be  proven.  Bradshaw, 
Admr.  v.  Combs,  428. 

3.  As  to  whether  premises  sold  under  a  mortgage  were  occupied  as 
a  homestead.  After  the  foreclosure  of  a  mortgage  in  which  the  home- 
stead is  not  released,  and  a  sale  and  deed  of  the  property  is  made,  parol 
evidence  is  admissible,  in  an  action  of  forcible  detainer  for  possession, 
to  show  that  the  premises  were  occupied  as  a  homestead  at  the  time  of 
the  execution  of  the  mortgage,  and  have  been  so  occupied  ever  since. 
Such  evidence  is  not  to  contradict  or  vary  the  record,  but  to  show  the 
status  of  the  property  at  the  time  of  the  mortgage,  and  thus  show  what, 
in  fact,  was  the  subject  matter  of  the  mortgage,  and  hence  the  subject 
matter  of  the  claim.     Parrott  v.  Kumpf,  423. 

4.  To  show  who  ought  to  be  bound  by  a  contract,  whether  a  corpo- 
ration, or  the  officers,  individually,  who  executed  the  same.  Scanlan 
v.  Keith,  634.     See  CONTRACTS,  2,  3,  4. 

Attacking  judicial  proceedings  collateeally. 

5.  On  the  ground  of  the  alleged  insanity  of  one  of  the  parties. 
i       The  force  and  effect  of  a  decree  of  a  sister  State,  when  set  up  as  an 

estoppel  to  deny  a  fact  necessarily  found  by  it,  can  not  be  avoided  by 
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EVIDENCE. 
Attacking  judicial  peoceedings  collates  ally.     Continued. 

showing  that  the  defendant  in  such  former  suit,  and  against  whom  the 
finding  is  offered,  was  insane  at  the  time  such  proceedings  were  had 
therein.  The  effect  of  such  decree  can  be  obviated  only  by  a  direct  pro- 
ceeding in  the  courts  of  such  State  to  impeach  or  set  it  aside.  Hanna 
et  al.  v.  Read  et  al.  596. 

KELEVANCY — AS  TO  CAUSE  OF  PEESONAL  AILMENT. 

6.  In  an  action  on  the  case  to  recover  for  injury  to  the  plaintiff's 
eyes,  caused  by  putting  powder  into  a  box  of  tobacco  from  which  the 
plaintiff  filled  his  pipe,  the  defendant  offered  to  prove  that  for  several 
years  prior  to  the  alleged  accident  the  plaintiff  had  been  an  habitual 
drunkard,  which  the  court  refused  to  permit:  Held,  no  error,  there 
being  no  offer  to  show  that  plaintiff's  eyes  were  affected  from  intemper- 
ance, instead  of  from  the  explosion  of  the  powder.  Parker  v.  Enslow, 
272. 

Opinions  of  witnesses. 

7.  On  a  trial  for  burglary  and  larceny,  a  witness  for  the  defendants 
testified  very  fully  that  they  were  not  away  from  home  on  the  evening 
the  crime  was  committed,  stating  that  they  were  not  away  from  home  that 
evening,  and  went  to  bed  at  ten  o'clock.  The  witness  was  then  asked  if 
they  were  away  from  home  as  much  as  half  an  hour,  to  which  she  replied, 
not  that  she  knew  of.  She  was  then  asked  could  they  have  been  gone 
that  time  without  her  knowing  it,  which  question  the  court  held  improper: 
Held,  that  the  ruling  was  correct,  as  the  answer  would  have  been  a  mere 
matter  of  opinion.     Sahlinger  et  al.  v.  The  People,  241. 

In  suit  on  official  bond  of  county  teeasueee. 

8.  Report  of  officer,  as  against  his  sureties — record  of  removal 
from  office.  The  reports  of  a  county  treasurer,  in  his  handwriting,  pre- 
sented to  the  county  board,  as  well  as  the  record  of  the  board  approving 
them,  are  competent  evidence  against  his  sureties  in  an  action  on  his 
official  bond.     Stern  et  al.  v.  The  People,  use,  etc.  540. 

9.  Also,  the  record  of  the  removal  of  the  treasurer  from  office  by  the 
county  board,  is  admissible  in  evidence  in  such  suit,  as  against  the  sure- 
ties on  the  bond,  that  being  the  best  evidence  of  the  fact  of  removal, -and 
of  the  cause  thereof.  It  is  proper  the  ground  of  removal,  as,  that  the 
officer  had  been  found  to  be  a  defaulter,  should  be  recited  in  the  record, 
and  the  part  of  the  record  containing  such  recital  is  admissible  as  well 
as  that  part  showing  the  fact  of  removal  itself.     Ibid.  540. 

Testimony  of  deceased  witness. 

10.  How  shown.  There  is  no  error  in  refusing  to  allow  in  evidence 
a  bill  of  exceptions  showing  the  testimony  of  a  deceased  witness.  Wit- 
nesses should  be  called  to  prove,  from  their  recollection,  what  was  the 
testimony  of  the  deceased  witness.     Ibid.  540. 
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EVIDENCE.     Continued. 
Leading  questions. 

11.  When  proper.  In  the  case  of  a  reluctant  or  unwilling  witness, 
the  law  does  not  require  a  strict  and  literal  adherence  to  the  general  rule 
forbidding  leading  questions  to  a  party's  own  witness.  Bradshaw, 
Admr.  v.  Combs,  428. 

TO    SHOW   A   DEED    TO    BE   A    MORTGAGE. 

12.  Of  the  proof  for  that  purpose.  See  MOKTGAGES  AND 
DEEDS  OF  TRUST,  1. 

Sufficiency  of  evidence. 

13.  To  impeach  the  certificate  of  acknowledgment  of  a  deed.  See 
ACKNOWLEDGMENTS  OF  DEEDS,  2. 

EXCEPTIONS. 

When  necessary. 

1.  Presumption  in  their  absence.  In  a  case  coming  to  this  court 
from  the  Appellate  Court,  in  which  the  judgment  of  the  trial  court  is 
affirmed,  no  questions  of  fact  can  be  considered,  and  in  such  case,  if  the 
record  fails  to  show  any  exception  to  any  ruling  of  law  by  the  court 
below,  as  to  the  admission  of  evidence,  or  the  instructions,  it  will  be 
presumed  the  Appellate  Court  properly  affirmed  the  judgment.  Pulsifer 
v.  Winterhoff  et  al.  400. 

EXTENSION  OF  TIME  OF  PAYMENT. 
Whether  an  agreement  binding. 

Sufficiency  of  the  consideration.     See  CONSIDERATION,  3. 

FERRY  LICENSE.     See  LICENSES,  3  to  8. 

FORCIBLE  DETAINER. 

IS    AN   ACTION   AT   LAW. 

1.  The  action  of  forcible  detainer,  while  it  is  not  a  common  law 
action,  is  an  action  at  law,  relating  to  real  property.  St.  Louis  National 
Stock  Yards  v.  The  Wiggins  Ferry  Co.  514. 

FOREIGN  CORPORATIONS. 
Right  to  loan  money  in  this  State. 

1.  And  to  receive  mortgage  security  therefor.  Com.  Union  Assur- 
ance Co.  v.  Scammon,  46.     See  CORPORATIONS,  1,  2. 

Garnishment. 

2.  Foreign  corporation  liable  thereto.     See  GARNISHMENT,  1. 
Service  of  process. 

3.  On  foreign  corporation.     See  PROCESS,  1. 
Debt  due  from  foreign  corporation. 

4.  Action  therefor  is  not  local.     See  ACTIONS,  1. 
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FOKMER  ADJUDICATION. 

What  is  embraced  therein. 

1.  How  far  conclusive.  Where  a  decree  on  a  bill  to  correct  a  mis- 
take in  the  description  of  land  in  a  deed  finds  that  the  place  at  which 
the  survey  was  commenced  was  not  the  correct  one,  but  the  survey 
should  have  commenced  at  another  point,  in  an  action  of  ejectment 
between  the  parties  the  question  of  boundary  is  res  judicata,  and  the 
decree  conclusive  upon  them  as  to  its  correctness.  Mueller  v.  Henning, 
646. 

2.  A  decree  of  a  court  of  competent  jurisdiction  in  the  State  of 
Indiana,  finding  that  a  deceased  grantor  of  lands  was,  at  the  time  of 
making  a  conveyance  of  lands  in  that  State,  insane,  and  incapable 
of  doing  business,  and  setting  such  conveyance  to  his  wife  aside,  is  not 
only  competent  evidence  to  establish  the  fact  of  the  grantor's  insanity, 
in  a  suit  between  substantially  the  same  parties,  to  avoid  a  conveyance 
of  lands  in  this  State,  made  by  the  same  grantor  and  at  the  same  time  the 
deed  was  made  to  the  Indiana  lands,  to  a  trustee,  who  immediately  con- 
veyed to  the  grantor's  wife,  but  when  properly  pleaded  and  relied  on,  is 
conclusive  upon  the  defendants  in  the  latter  suit,  as  to  that  fact.  Hanna 
et  al.  v.  Read  et  al.  596. 

3.  When  the  former  adjudication  is  relied  on  as  an  answer  and  bar  to 
the  whole  cause  of  action,  or,  in  other  words,  when  it  is  claimed  to  be 
an  answer  to  all  the  questions  involved  in  the  subsequent  action,  then  it 
must  appear  that  the  cause  of  action  and  thing  sought  to  be  recovered 
are  the  same  in  both  suits.  The  former  adjudication  in  such  case  is 
known  as  an  estoppel  by  judgment,  and  the  judgment  itself  is  a  bar  to 
the  action.     Ibid.  596. 

4.  But  when  some  specific  fact  or  question  has  been  adjudicated  and 
determined  in  a  former  suit,  and  the  same  fact  or  question  is  again  put 
in  issue  in  a  subsequent  suit  between  the  same  parties,  its  determination 
in  the  former  suit,  if  properly  presented  and  relied  on,  will  be  held  con- 
clusive upon  the  parties  in  the  latter  suit,  without  regard  to  whether  the 
cause  of  action  is  the  same  in  both  suits  or  not.  This  is  known  as  an 
estoppel  by  verdict,  and  is  equally  available  to  a  plaintiff  in  support  of 
his  action,  when  the  circumstances  warrant  it,  as  when  offered  by  a 
defendant  as  matter' of  defence.     Ibid.  596. 

5.  As  to  identity  of  parties.  It  is  sufficient  to  make  a  former  adju- 
dication as  to  any  material  fact  determined,  an  estoppel,  that  the  parties 
be  substantially  the  same.  The  fact  that  in  the  second  suit  one  is  made 
a  party  who  was  not  a  party  in  the  first  action,  will  not  defeat  the  appli- 
cation of  the  rule  of  estoppel  when  such  person  is  a  mere  formal  party, 
having  no  interests  that  can  be  affected.     Ibid.  596. 

6.  Generally.  A  judgment  at  law,  in  any  form  of  action,  is  conclu- 
sive upon  the  parties  upon  all  questions,  titles  and  rights  involved  in  the 
litigation  and  passed  upon  by  the  court,  which  the  court  had  power  and 
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FORMER  ADJUDICATION.  What  is  embraced  therein.  Continued. 
jurisdiction  to  hear  and  determine,  and  nothing  more;  and  when  the 
same  questions  or  the  same  rights  or  titles  are  again  drawn  in  issue, 
whether  in  a  court  of  law  or  equity,  between  the  same  parties  or  their 
privies,  the  previous  adjudication  will  be  regarded  as  conclusive  upon 
them.     Hawley  v.  Simons  et  al.  115. 

IN  EJECTMENT. 

7.  A  judgment  at  law,  in  an  action  of  ejectment,  against  the  plaintiff, 
for  the  reason  that  a  sheriff's  deed  to  him  under  a  purchase  of  the  land 
on  a  sale  under  execution  was  not  sufficient  to  pass  the  title  of  the 
defendant  in  execution,  owing  to  mistakes  and  imperfections  in  the 
deed,  is  no  bar  to  a  suit  in  equity  to  have  the  plaintiff's  equitable  title 
to  the  land  converted  into  a  legal  title,  and  the  sheriff's  deed  corrected 
so  as  to  pass  the  legal  title.     Ibid.  115. 

8.  A  judgment  in  ejectment  in  bar  of  the  plaintiff's  aption,  from  a 
want  of  his  having  the  legal  title  to  the  premises,  is  no  bar  to  a  second 
suit  in  ejectment  by  him  upon  an  after  acquired  legal  title,  the  titles  in 
the  two  suits  not  being  the  same.     Ibid,  115. 

Judgment -against  land  foe  taxes. 

9.  Whether  conclusive  upon  the  owner.  A  judgment  in  the  county 
court  for  taxes  is  not  conclusive  upon  the  owner,  of  the  liability  of  the 
land  for  the  taxes  assessed  on  it,  where  he  does  not  appear  and  contest 
the  application  for  judgment,  but  he  may  still  question  the  legality  of 
the  tax  in  another  proceeding,  as,  on  bill  to  set  aside  the  tax  deed  as  a 
cloud  upon  his  title.  But  if  he  appears  and  contests  the  application,  he 
will  be  concluded  by  the  judgment,  the  same  as  in  any  other  case.  Gage 
v.  Bailey  et  al.  11. 

Guardian  and  ward — settlement. 

10.  Guardian  and  ward  as  tenants  in  common — claim  by  the  former 
for  contribution  for  improvements— adjudication  by  county  court, 
whether  conclusive.  Jessup  v.  Jessup  et  al.  480.  See  GUARDIAN 
AND  WARD,  1  to  4. 

FORMER  DECISIONS. 
Private  injury  from  public  improvements. 

1.  Rights  and  remedies  of  property  owners.  Any  expressions  used 
in  the  opinions  of  this  court  in  Stetson  v.  Chicago  and  Evanslon  R.  R. 
Co.  75  111.  74,  and  Chicago,  Milwaukee  and  St.  Paul  R.  R.  Co.  v.  Hall, 
90  111.  42,  which  may  seem  to  restrict  the  remedy  of  owners  of  private 
property,  as  given  by  the  present  constitution,  to  cases  where  there  has 
been  a  direct  physical  injury  to  the  property,  are  not  to  be  accepted  as 
embodying  the  views  of  the  court  on  that  subject.  Rigney  v.  City  of 
Chicago,  64.    See  EMINENT  DOMAIN,  12  to  16. 
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FORMER  DECISIONS.     Continued. 
,  Surety— co-surety's  name  a  forgery. 

2.  Liability.  In  Seely  v.  The  People,  27  111.  173,  it  was  held,  where 
a  party  executes  a  bond  as  surety  with  another  whose  name  has  been 
forged,  he  will  not  be  liable;  but  in  S toner  v.  Millikin,  85  111.  218,  that 
case  is  overruled.  And  the  case  of  The  People  v.  Organ,  27  111.  29,  in 
so  far  as  it  makes  a  distinction  in  this  regard  between  commercial  paper 
and  other  instruments,  is  overruled  by  City  of  Chicago  v.  Gage  et  al. 
95  111.  593.     Stem  ei  al.  v.  The  People,  use,  etc.  540. 

FRAUD. 

What  constitutes. 

1.  Purchase  on  execution  after  postponement  of  lien  of  judgment. 
The  purchase  of  land  under  execution  issued  upon  a  judgment,  after 
the  making  of  an  agreement  on  behalf  of  the  judgment  creditor  postpon- 
ing the  lien  of  the  judgment  to  that  of  a  trust  deed  subsequently  executed, 
on  the  same  land,  with  full  notice  of  such  postponement,  and  setting  up 
and  claiming  the  title  thus  derived  as  superior  and  paramount  to  that 
derived  under  the  trust  deed,  is,  in  legal  contemplation,  a  fraud.  Booth 
et  ux.  v.  Wiley  et  al.  84. 

FRAUDULENT  CONVEYANCES. 
What  so  regarded. 

1.  When  without  consideration,  to  delay  creditors.  A  colorable 
conveyance  of  real  estate  by  a  debtor  to  his  brother,  without  any  valuable 
consideration,  made  with  the  design  of  all  concerned  to  delay  and  hinder 
the  creditors  of  the  grantor  in  the  collection  of  their  just  demands,  will 
be  set  aside  on  creditor's  bill,  and  the  land  subjected  to  the  payment  of 
the  complainant's  judgment.     Mann  et  al.  v.  Ruby,  348. 

Post-nuptial  conveyance  to  wife. 

2.  By  debtor.  A  voluntary  post-nuptial  conveyance  or  settlement 
upon  a  wife  will  be  set  aside  in  favor  of  preexisting  creditors  of  the 
grantor,  if  he  does  not  retain  ample  means  to  discharge  his  indebtedness. 
Otis  v.  Spencer,  622. 

Marriage— as  a  consideration. 

3.  Marriage  is  a  sufficient  consideration  to  support  a  conveyance  of 
land  or  marriage  settlement,  and  the  grantee  is  entitled  to  the  same  pro- 
tection, when  taking  without  an  intent  to  aid  the  grantor  in  defrauding 
his  creditors,  as  a  purchaser  who  has  paid  the  full  value  of  the  land. 
Ibid.  622. 

Insolvency  of  grantor. 

4.  Not  of  itself  sufficient  to  avoid  his  conveyance.  The  insolvency 
Of  the  grantor  at  the  time  of  making  a  conveyance  of  land  to  a  purchaser, 
or  intended  wife,  in  consideration  of  her  marrying  the  grantor,  does  not 
of  itself  render  the  conveyance  fraudulent  as  to  creditors,  when  the 
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FRAUDULENT  CONVEYANCES.    Insolvency  or  grantor.  Continued. 
grantee  had  no  notice  or  knowledge  of  such  fact,  and  is  not  chargeable 
with  fraudulent  intent.     Otis  v.  Spencer,  622. 
Notice  to  grantee. 

5.  As  to  facts  to  put  grantee  upon  inquiry.  The  statement  of  coun- 
sel to  the  parties  to  a  deed  executed  in  consideration  of  a  marriage  agree- 
ment, that  the  conveyance  would  be  good  unless  the  grantor  was  indebted 
beyond  his  means,  but  it  was  doubtful  whether  it  could  be  sustained 
against  creditors,  without  stating  any  fact  relating  to  the  grantor's  condi- 
tion or  solvency,  or  that  he  was  indebted  at  all,  or  that  the  attorney  even 
believed  or  suspected  he  was,  is  not  sufficient  to  put  the  grantee  upon 
inquiry  as  to  the  grantor's  solvency,  and  hence  is  no  notice  of  that  fact. 
Ibid.  622. 

GAENISHMENT. 

AS  AGAINST  FOREIGN  CORPORATION. 

1.  A  foreign  corporation  doing  business  and  having  property  in  this 
State  is  liable  to  garnishment,  the  same  as  a  domestic  corporation,  and 
service  of  process  may  rightfully  be  made  on  its  agent  in  this  State. 
Hannibal  and  St.  Joseph  Railroad  Co.  v.  Crane,  249. 

Service  on  foreign  corporation. 

2.  Foreign  corporations  doing  business  in  this  State  are  liable  to  be 
sued,  the  same  as  a  domestic  corporation  or  citizen,  and  process  may 
be  served  upon  its  agent  in  this  State,  and  the  word  "process"  in  the 
Practice  act  embraces  process  of  every  kind,  including  garnishee  process. 
Ibid.  249. 

Costs. 

3.  The  act  giving  costs  to  the  successful  party  has  application  to  gar- 
nishee proceedings;  but  the  garnishee  should  never  be  required  to  pay 
costs  out  of  his  own  means,  unless  he  resorts  to  unnecessary  and  pro- 
tracted litigation.  Judgment  for  costs,  when  the  court  has  jurisdiction, 
binds  the  principal  debtor,  and  is  a  part  of  the  recovery.     Ibid.  249. 

GRANTOR  AND  GRANTEE. 
Inuring  of  after  acquired  title.     See  INURING  OF  TITLE,  1,  2. 

GUARDIAN'S  BOND. 

Liability  thereon. 

1.  Conditions  as  to  liability  for  converting  the  ward's  money  to  use 
of  guardian.  An  assignment  of  a  breach  of  the  condition  of  a  guardi- 
an's bond,  that  the  guardian  had  converted  to  his  own  use  a  large  amount 
of  the  moneys  of  his  ward,  is  not  answered  by  a  plea  that  no  adjustment 
was  ever  had  of  the  accounts  of  the  guardian  by  the  probate  court,  and 
that  the  guardian  had  not  been  ordered  by  that  court  to  pay  to  the  ward 
in  her  life,  or  to  the  administrator  of  her  estate  after  her  death,  any  sum 
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GUARDIAN'S  BOND.     Liability  thereon.     Continued. 

of  money,  and  that  the  guardian  had  never  been  cited  to  appear  before 
that  court  and  make  a  settlement  of  his  guardianship.  Our  statute  pro- 
vides, that  whenever  the  condition  of  the  bond  of  any  guardian  shall  be 
violated,  suit  may  be  instituted  on  such  bond,  and  prosecuted  to  final 
judgment  against  such  guardian  and  any  one  or  all  of  the  sureties,  or 
against  one  or  more  of  them,  "without  first  establishing  the  liability  of  the 
principal  by  obtaining  judgment  against  him  alone,"  and  that  it  shall  not 
be  necessary  to  a  recovery  that  a  devastavit  shall  have  previously  been 
established  against  the  principal.     Bonham  v.  The  People,  use,  etc.  434. 

GUARDIAN  AND  WARD. 

GUAKDIAN   AND   WAED   AS   TENANTS   IN   COMMON. 

1.  Enforcing  contribution  by  the  ward  for  improvements  made  by 
the  guardian.  A  guardian  who  is  tenant  in  common  with  his  ward,  of  a 
lot,  can  not,  without  an  order  of  the  proper  court,  expend  large  sums  of 
money  out  of  his  own  private  funds  in  improving  the  same,  wholly  dis- 
proportionate to  his  ward's  means,  and  then  come  into  court  and  have 
one-half  of  the  expenditures  allowed  against  his  ward.  Jessup  v.  Jessup 
et  al.  480. 

2.  Where  the  guardian  does  make  expensive  improvements  upon  the 
common  property  without  the  sanction  of  the  county  court,  upon  order- 
ing a  sale  of  the  premises  in  a  suit  for  partition,  the  ward  should  only 
be  required  to  make  compensation  for  his  proportionate  share  of  the 
improvements  according  to  their  then  present  cash  value,  and  not  accord- 
ing to  their  original  cost.     Ibid.  480. 

Former  adjudication. 

3.  Whether  conclusive — guardian  and  ward  as  tenants  in  common — 
claim  by  the  former  for  contribution  for  improvements — adjudication 
by  county  court.  All  questions  relating  to  a  claim  of  a  guardian  against 
his  ward,  on  final  settlement  in  the  county  court,  and  necessarily  involved 
in  the  inquiry,  within  the  jurisdiction  of  the  court,  will  be  regarded  as 
finally  and  conclusively  settled  by  the  adjudication  of  that  court  in  disal- 
lowing such  claim;  but  judgments  or  orders  of  this  kind  are  not  to  be 
extended,  by  mere  intendment,  to  matters  not  necessarily  involved  in  the 
determination.     Ibid.  480. 

4.  The  presentation  by  a  guardian  in  his  account  against  his  ward,  in 
the  county  court,  of  a  claim  for  one-half  of  the  cost  of  improvements  put 
upon  a  lot  in  which  his  ward  was  a  half  owner  in  common  with  himself 
and  another,  made  in  pursuance  of  an  executory  contract  made  by  the 
ward's  father  with  the  other  tenants  in  common,  and  the  disallowance  of 
such  claim  by  that  court,  is  no  bar  to  the  guardian  claiming  equitable 
relief  as  to  the  enhanced  value  of  the  lot,  in  consequence  of  such 
improvements,  on  a  bill  by  him  for  partition  of  the  property,  the  question 
in  the  latter  case  not  having  been  necessarily  involved  in  the  proceeding 
in  the  countv  court.     Ibid.  480. 
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HABITATION. 
Eight  to  eject  intruder.     See  INTRUDER,  1. 

HEIRS. 

Release  of  an  expectancy. 

By  a  prospective  heir — is  binding.     See  CONTRACTS,  16.   . 

HIGHWAYS. 
Streets. 

1.  Rights  of  adjacent  property  owners — in  respect  to  the  use  of  a 
street.  The  owners  of  property  bordering  upon  streets,  have,  as  an 
incident  to  their  ownership  of  such  property,  a  right  of  access  by  way 
of  the  streets,  which  can  not  be  taken  away  or  materially  impaired  by 
the  city  without  incurring  legal  liability  to  the  extent  of  the  damages 
thereby  occasioned,  and  to  this  extent  it  may  be  said  there  is  a  special 
trust  in  favor  of  adjoining  property  holders.  But  in  no  other  respect  do 
such  owners  or  citizens  of  the  municipality  have  a  right  in  the  streets 
other  or  different  from  that  of  the  public  generally.  City  of  Chicago 
et  al.  v.  Union  Building  Association,  379. 

2.  Breach  of  trust — increasing  burdens — rights  of  individuals. 
Property  holders  in  a  city  have  an  equitable  right  to  have  enjoined  any 
breach  of  trust  intended  by  the  municipality,  by  which  their  burdens 
of  taxes  or  special  assessments  for  the  opening,  repairing  or  improving 
of  streets,  etc.,  will  be  materially  increased.     Ibid.  379. 

3.  Vacating  a  street — rights  of  more  remote  property  owners ,  to 
prevent  the  same — and  as  to  the  grounds  thereof.  The  owner  of  a 
lot  and  buildings  thereon  can  not  maintain  a  bill  to  enjoin  the  city  and 
its  authorities  from  vacating  a  part  of  a  street  in  the  city,  some  three 
and  a  half  blocks  distant  from  his  property,  where  it  does  not  appear 
that  he  will  suffer  some  special  injury  different  from  that  of  the  public 
generally,  though  in  a  greater  degree,  and  where  the  burdens  of  taxation 
are  not  thereby  increased,  and  his  property  will  not  sustain  any  physical 
injury  in  consequence  of  the  vacation.  And  the  fact  that  in  consequence 
of  such  vacation  a  corporation  will  change  its  place  of  business,  thereby 
diminishing  the  complainant's  tenants,  will  not  authorize  such  a  bill. 
Ibid.  379. 

4.  The  fact  that  property  owners  upon  a  street  have  been  specially 
assessed  as  benefited  by  the  opening  of  a  part  of  the  street  some  blocks 
off,  and  have  paid  such  assessments,  does  not  give  them  any  special 
property  in  such  street  any  more  than  to  any  other  tax-payer,  and  gives 
them  no  equitable  ground  to  enjoin  the  vacation  of  such  part  of  the 
street.     Ibid.  379. 
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HOMESTEAD. 

TO   WHAT   ESTATE   IT   WILL    ATTACH. 

1.  Leasehold  interest.  Under  the  Homestead  act  of  1872,  a  tenant 
holding  a  leasehold  interest  in  premises  may  claim  the  benefit  of  the 
statute,  as' well  as  if  he  were  the  owner  of  the  fee;  and  the  holder  of 
any  possessory  interest  in  lands,  without  regard  to  the  extent  of  title, 
may  invoke  the  aid  of  the  statute.  The  holder  of  land  under  a  contract 
of  purchase,  under  that  act,  as  well  as  under  the  act  of  1851,  occu- 
pying the  same  as  a  residence  with  his  family,  is  entitled  to  a  homestead 
right  in  the  premises  to  the  value  of  $1000,  as  against  all  creditors, 
except  his  vendor  for  the  unpaid  purchase  money.  Watson  et  al.  v. 
Saxer,  585. 

Keinvestment  in  another  homestead. 

2.  Where  a  person  lawfully  entitled  to  a  homestead  in  premises 
sells  his  interest  therein,  and  out  of  the  proceeds  of  the  sale  within  one 
year  purchases  a  house  and  lot  for  a  residence  for  himself  and  family, 
which  does  not  cost  or  exceed  in  value  $1000,  and  goes  into  its  actual 
occupancy,  by  residence,  in  four  or  five  days  afterwards,  such  house  and 
lot  will  constitute  his  homestead,  and  any  sale  thereof  on  execution 
against  him  will  be  a  nullity,  and  the  sheriff's  deed  will  pass  no  title. 
Ibid.  585. 

Pukchasee  under  foreclosure. 

3.  Extent  of  his  rights  when  homestead  not  released.  A  purchaser 
of  land  at  a  sale  under  a  decree  of  foreclosure  of  a  mortgage,  acquires 
by  his  deed  the  absolute  title  to  all  that  was  by  the  mortgage  subjected 
to  the  payment  of  the  debt,  and  no  more.    If  the  homestead  is  not  prop- 

*  erly  released,  he  takes  the  surplus  in  value  over  $1000,  but  when  the 
homestead  has  not  been  set  off  he  acquires  no  right  to  the  possession. 
Parrott  v.  Kumpf,  423. 

Indebtedness  created. 

4.  Whether  for  the  purchase  or  improvement  of  the  premises. 
Money  borrowed  with  a  view  of  being  used  in  the  purchase  or  improve- 
ment of  real  estate,  and  which  is  so  used,  as  between  the  borrower  and 
lender  does  not  constitute  a  debt  or  liability  incurred  for  the  purchase  or 
improvement  thereof,  within  the  meaning  of  the  Homestead  law.  Ibid. 
423. 

Execution  sale  is  void. 

5.  A  sale  of  a  party's  premises,  occupied  and  held  by  him  as  his 
homestead,  which  are  of  less  value  tha*n  $1000,  on  execution  against 
the  occupant,  is  void,  and  may  be  set  aside  on  bill  by  the  householder, 
when  his  homestead  has  not  been  waived,  released  or  abandoned.  Bar- 
rett et  al.  v.  Wilso7i,  302. 

Surrender  of  possession. 

6.  What  constitutes.  Where  the  owner  of  a  homestead  of  less  value 
than  $1000,  after  its  sale  under  execution  against  him,  and  before  the 
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HOMESTEAD.     Surrender  of  possession.     Continued. 

taking  out  of  a  sheriff's  deed,  let  the  assignee  of  the  certificate  of  pur- 
chase into  possession  of  one  of  the  houses  upon  the  premises,  under 
an  agreement  the  assignee  should  take  care  of  and  maintain  him  during 
his  life,  and  then  have  the  property,  which  contract  the  assignee  denied, 
and  refused  to  maintain  the  occupant:  Held,  that  this  was  not  such  a 
surrender  of  the  possession  as  to  make  the  sheriff's  deed  valid,  or  pre- 
vent the  occupant  from  having  the  sale  and  deed  set  aside.  Barrett 
et  al.  v.  Wilson,  302. 
"Where  there  are  incumbrances. 

7.  Conditions  of  a  widow's  claim  of  homestead.  See  DOWEE, 
1  to  5. 

ILLEGAL  ACT. 

Putting  powder  in  smoking  tobacco. 

Action  for  injury  resulting  therefrom.     See  ACTIONS,  2. 

INFANTS. 
Eight  to  impeach  decree. 

1.  Where  a  decree  is  rendered  against  a  minor  defendant,  he  is  enti- 
tled to  his  day  in  court,  whether  the  right  is  reserved  in  the  decree  or 
not;  and  he  may,  even  during  his  minority,  by  his  next  friend  or  guard- 
ian, file  an  original  bill  to  impeach  the  decree,  either  for  fraud  or  error 
appearing  on  its  face.     Gooch  v.  Green,  507. 

2.  The  fact  that  a  decree  in  a  suit  for  partition  was  rendered  by  the 
agreement  and  consent  of  a  minor  defendant's  guardian,  will  not  pre- 
clude the  minor  from  bringing  a  bill  to  impeach  it.  It  is  error  to  render 
a  decree  against  a  minor,  unless  it  be  on  proof  of  the  allegations  of  the 
bill.     Ibid.  507. 

INJUNCTIONS. 

TO  PRESERVE  PROPERTY  FOR  ALIMONY. 

1.  Or  separate  maintenance.  Where  a  wife,  in  her  bill  for  a  divorce 
or  for  separate  maintenance,  alleges  that  her  husband  is  about  to  place 
his  property  beyond  the  jurisdiction  of  the  court  to  control  it,  a  court 
of  equity  will  assume,  by  temporary  injunction,  to  preserve  the  prop- 
erty within  its  control,  so  that  it  may  be  charged  by  a  decree  for  ali- 
mony or  separate  maintenance,  if  granted.  Springfield  Marine  and 
Fire  Ins.  Co.  y.  Peck,  265. 

Surety — extension  of  time  to  principal. 

2.  Remedy  of  surety.  A  court  of  equity  has  jurisdiction  to  enjoin 
the  collection  of  a  note,  at  the  instance  of  a  surety,  where  the  payee  or 
his  agent  has  made  a  valid  extension  of  the  time  of  payment  with  the 
principal,  without  the  knowledge  or  consent  of  the  surety.  Bradshaw, 
Admr.  v.  Combs,  128. 
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TO  PREVENT  VIOLATION  OF  PUBLIC  DUTY. 

3.  By  officers.  Where  a  public  duty  about  to  be  violated  by  public 
officers  is  public  in  its  nature  and  effects,  one  not  suffering  any  special 
injury  can  not  maintain  a  bill  to  enjoin  the  violation,  but  the  remedy 
must  be  sought  by  the  public  through  its  proper  officer.  Seager  et  al. 
v.  Kankakee  County  et  al.  669. 

TO  RESTRAIN  LICENSING  OF  DRAM-SHOP. 

4.  A  board  of  supervisors  will  not  be  enjoined  from  issuing  a  license 
to  keep  a  dram-shop  in  violation  of  law,  on  a  bill  by  a  private  citizen, 
who  will  sustain  no  greater  injury  than  the  public  generally  by  the  act 
sought  to  be  prevented.  The  only  remedy  in  such  case  is  on  the  appli- 
cation of  the  proper  public  officers  of  the  State  on  behalf  of  the  public. 
Ibid.  669. 

EESTRAINING  COLLECTION  OF  TAXES. 

5.  Erroneous  assessment.  Courts  can  not  convert  themselves  into 
assessors  of  property  for  purposes  of  taxation,  and  re-assess  in  every 
case  where  the  assessor  has  erred  in  his  judgment  as  to  the  value  of 
property,  even  if  the  tax-payer  has  notified  the  assessor  that  the  true 
value  is  less  than  that  fixed  in  the  assessment,  and  the  collection  of  a  tax 
will  not  be  enjoined  merely  because  of  an  erroneous  judgment  as  to 
the  valuation  of  the  property,  or  for  a  mistake  in  deducting  the  proper 
amount  of  exemptions,  where  no  fraud  is  shown.  Traders'  Ins.  Co.  v. 
Farwell  et  al.  413. 

6.  As  to  wrongful  assessment— pursuit  of  remedy  elsewhere.  A  bill 
in  chancery  to  enjoin  the  collection  of  taxes  on  the  ground  of  an  illegal 
or  wrongful  assessment  of  personalty,  which  fails  to  show  an  equitable 
excuse  for  not  seeking  relief  against  the  assessment  before  either  the 
township  board  of  review  or  the  county  board,  is  bad  on  demurrer. 
Johnson,  Collector,  v.  Roberts,  655. 

7.  A  bill  to  enjoin  the  collection  of  a  personal  property  tax  on  the 
complainant's  engine,  boiler,  belting,  etc.,  alleged  that  his  personal 
property  at  his  residence  was  assessed,  and  that  he  paid  the  tax  extended 
on  that,  but  failed  to  allege  that  he  made  and  furnished  a  list  of  his  per- 
sonal property,  or  to  claim  that  he  gave  in  any  property  at  his  factory, 
where  the  property  was  as  to  the  assessment  of  which  complaint  was 
made,  but  sought  to  avoid  the  tax  on  the  ground  the  engine  and  boiler 
were  a  part  of  the  realty  owned  by  him,  without  showing  their  value  was 
considered  in  assessing  the  realty,  or  that  the  boiler  and  engine  were 
twice  assessed:  Held,  that  the  bill  failed  to  show  a  case  entitling  the 
complainant  to  the  relief  sought.     Ibid.  655. 

8.  As  to  tender  of  the  portion  of  the  tax  properly  levied.  A  bill 
seeking  to  enjoin  the  collection  of  a  portion  of  a  tax  as  illegal,  is  defec- 
tive, even  if  it  states  grounds  for  relief,  where  it  fails  to  aver  a  tender  of 
the  amount  of  the  tax  admitted  to  be  legal.     Ibid.  655. 
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INJUNCTIONS.     Kestraining  collection  of  taxes.     Continued. 

9.  Remedy  at  law.  A  conrt  of  equity  will  not  enjoin  a  county  col- 
lector from  applying  for  judgment  against  the  right  of  way  of  a  railroad 
company  for  taxes  due  on  its  capital  stock,  on  the  ground  the  complain- 
ant claims  to  have  succeeded  to  such  company's  rights,  the  defence,  if 
any,  being  available  at  law,  and  this  especially  when  the  complainant  has 
obligated  itself  by  contract  to  pay  such  taxes.  Archer  et  al.  v.  Terre 
Haute  and  Indianapolis  Railroad  Co.  493. 

10.  Where  railroad  company  having  the  use  of  another  road  agrees 
to  advance  money  to  the  latter  to  pay  its  taxes.  A  court  of  equity  will 
not  give  a  party  relief  against  that  which  it  is  his  duty  to  do,  by  contract 
or  otherwise.  So,  where  a  complainant  corporation  has  agreed  with  a 
railway  company,  for  a  consideration,  to  make  advances  to  pay  its  taxes, 
when  necessary  to  maintain  its  organization,  and  has  been  put  into  pos- 
session of  all  its  property,  it  will  not  be  allowed  to  enjoin  the  collection 
of  such  taxes  which  are  proper  and  legal,  on  the  assumed  ground  of  its 
ownership  of  the  property.     Ibid.  493. 

11.  Whether  foreign  corporation  may  complain  of  tax  against  a 
domestic  corporation.  A  foreign  corporation  can  not  interfere  by  bill 
to  enjoin  taxes  legally  or  illegally  assessed,  under  the  laws  of  this  State, 
against  a  domestic  corporation,  unless  the  former  will  itself  be  injuri- 
ously affected  by  the  collection  of  such  taxes,  as  to  its  property  or  other- 
wise.    Ibid.  493. 

Violating  injunction— liability. 

12.  As,  in  the  payment  of  money.  Where  a  bank,  in  a  suit  by  a  wife 
against  her  husband  for  separate  maintenance,  was  enjoined  from  paying 
to  the  husband,  or  to  any  other  person  upon  his  order  or  indorsement, 
any  money  on  deposit  in  the  bank,  generally  or  specially,  by  the  hus- 
band, and  the  bank,  after  the  service  of  the  injunction,  paid  the  sum 
deposited  with  it  to  an  assignee  of  the  certificates  of  deposit,  it  was  held, 
that  the  bank  paid  the  same  at  its  peril,  and  the  assignment  of  the  certi- 
ficates being  shown  to  be  merely  colorable,  the  bank  was  held  liable  for 
the  deposit,  the  same  as  if  it  had  kept  the  same.  Springfield  Marine 
and  Fire  Ins.  Co.  v.  Peck,  265. 

13.  In  case  of  an  assignment  of  certificate  of  deposit.  "While  it  is 
true  that  a  bank  issuing  certificates  of  deposit  is  not  bound,  before  pay- 
ing the  same  to  an  indorsee,  to  ascertain  whether  the  assignment  was  in 
good  faith,  yet  if  it  is  enjoined  from  paying  the  deposit  to  the  depositor, 
or  his  assignee,  it  is  its  duty  not  to  pay  out  the  funds  so  deposited  until 
the  parties  claiming  the  same  can  have  an  opportunity  to  contest,  by 
interpleader  or  otherwise,  the  good  faith  of  the  assignment.     Ibid.  265. 

INSANITY. 
Decree  against  an  insane  peeson. 

In  what  manner  avoided.     See  EVIDENCE,  5. 
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INSTRUCTIONS. 
Need  not  be  eepeated. 

1.  There  is  no  error  in  refusing  instructions,  the  substance  of  which 
is  contained  in  others  given.     Friedberg  v.  The  People,  160. 

Should  be  based  on  the  evidence. 

2.  Where  there  is  not  only  no  evidence  on  which  to  predicate  an 
instruction,  but  there  is  evidence  directly  to  the  contrary,  it  is  not  error 
to  refuse  the  same.     Stem  et  al.  v.  The  People,  use,  etc.  540. 

Instruction  construed. 

3.  Whether  it  excludes  admissions  of  counsel  or  parties.  An 
instruction  to  the  jury  in  a  proceeding  to  condemn  land  for  right  of 
way,  in  which  a  cross-petition  was  filed  claiming  damages  to  other  lands, 
where,  on  the  trial,  it  was  admitted  that  the  cross-petitioner  had  title  to 
a  portion  of  the  land,  and  also  that  his  grantors  had  good  title  to  another 
portion  of  the  land  in  question,  that  "statements  of  counsel  or  parties 
not  made  under  oath,  or  made  as  admissions,  are  not  evidence,  and  are 
not  to  be  regarded  as  such  by  the  jury  in  making  up  their  verdict, " 
is  not  liable  to  the  objection  that  it  excludes  such  admissions  from  the 
consideration  of  the  jury.  Bowman  et  al.  v.  The  Venice  and  Carondelet 
By.  Co.  459. 

INSURANCE. 
As  to  change  of  title  to  real  estate. 

1.  Within  the  meaning  of  a  prohibitory  clause  in  a  policy  of  insur- 
ance. A  policy  of  insurance  upon  a  building  provided:  "If  the  property 
be  sold  or  transferred,  or  any  change  take  place  in  title  or  possession, 
whether  by  legal  process  or  judicial  decree,  or  voluntary  transfer,  or 
conveyance,"  "without  the  consent  of  the  company  indorsed  hereon," 
"this  policy  shall  be  void."  At  the  time  the  policy  was  issued  there 
was  existing  a  mortgage  upon  the  premises,  which  had  been  executed 
by  the  assured  to  a  foreign  corporation  to  secure  a  loan  of  money.  Sub- 
sequent to  the  date  of  the  policy,  the  premises  were  sold  under  a  power 
in  the  mortgage,  and  a  conveyance  executed  to  the  purchaser.  After- 
wards that  purchaser  conveyed  to  another:  Held,  as  the  mortgage  was  a 
valid  one,  the  conveyances  mentioned  operated  as  a  change  of  title  to 
the  property  insured,  within  the  meaning  of  the  policy,  and  the  policy 
was  thereby  forfeited.     Com.  Union  Assurance  Co.  v.  Scammon,  46. 

INTEKEST. 
On  county  treasurer's  account. 

1.  From  date  of  settlement.  Where  a  county  treasurer  renders  an 
account  to  the  county  board,  its  approval  by  that  body  liquidates  and 
settles  it  up  to  that  time,  and  interest  at  the  rate  of  six  per  cent  is  allow- 
able thereon  from  such  date,  in  a  suit  upon  his  official  bond.  Stern 
et  al.  v.  The  People,  use,  etc.  540. 
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INTEREST.     Continued. 

Retention  of  money  by  county  treasurer. 

2.  Interest  chargeable.  Where  a  county  treasurer  retains  money  of 
his  county  to  his  own  use,  which  retention  is  at  the  time  unknown  to  the 
county  board,  under  the  statute  he  is  chargeable  with  interest  on  the  same, 
in  a  suit  on  his  official  bond.     Stern  et  al.  v.  The  People,  use,  etc.  540. 

INTRUDER. 
Right  to  eject  him. 

1.  What  force  may  be  used.  "Where  a  person  requests  another  to 
leave  his  house,  and  the  latter  refuses  to  go,  the  former  has  the  right  to 
use  such  force  as  is  necessary  to  remove  him,  and  no  more.  Long  v. 
The  People,  331. 

INURING  OF  TITLE.* 
In  case  of  a  quitclaim  deed. 

1.  A  quitclaim  deed  of  a  party  to  land  without  any  covenants  of  war- 
ranty, will  not  pass  an  after  acquired  title  by  the  grantor.  Benneson 
et  al.  v.  Aiken,  284. 

AS  BETWEEN  A  MORTGAGOR  AND  A  JUNIOR  MORTGAGEE.  . 

2.  Where  prior  liens  are  discharged  restoring  the  legal  title  in  a  party 
who  has  given  a  deed  of  trust  containing  covenants  of  title,  the  title  so 
acquired  by  the  grantor  on  redemption  from  prior  trust  deeds,  inures 
to  the  trustee  in  the  latter  deed  of  trust  for  the  benefit  of  the  party 
secured  thereby.     Tyrrell  v.  Ward,  Receiver,  29. 

JUDGMENTS. 
Jurisdiction  essential. 

1.  Mere  error  not  fatal.  Where  a  matter  is  submitted  to  a  court 
upon  which  that  court  has  jurisdiction  to  consider  and  decide,  and  such 
court  does  decide,  its  judgment,  though  erroneous,  is  valid  until  reversed 
or  set  aside;  but  unless  a  case  brought  before  a  court  is  such  that  the 
court  has  lawful  authority  to  deliberate  and  decide,  such  court  has  no 
jurisdiction,  and  its  decision  in  such  a  case  is  a  nullity.  The  case  must 
be  one  committed  to  that  court  by  law.  Munroe  v.  The  People,  use,  etc. 
406. 

Judgment  against  a  deceased. person. 

2.  Is  a  nullity.  By  the  common  law,  in  the  absence  of  any  statutory 
provision  on  the  subject,  a  judgment  against  a  dead  person,  either  natural 
or  artificial,  is  absolutely  void,  and  the  fact  that  service  may  have  been 
obtained,  or  the  suit  commenced  before  the  death  of  the  party,  makes 
no  difference.  This  rule  of  the  common  law  as  to  judgments  against 
natural  persons  is  still  in  force  in  this  State.  Life  Association  of 
America  v.  Fassett,  315. 

*  See,  also,  Dugan  et  al.  v.  Follett  et  al.  100  111.  581,  and  note,  for  other 
authorities  on  the  same  subject. 
46—102  III. 
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JUDICIAL  AND  MINISTERIAL  POWERS. 
Removal  of  county  treasurer.    See  OFFICE  AND  OFFICERS,  2. 

JUDICIAL  SALES.     See  SALES,  1. 

JURISDICTION. 
Essential  to  validity  of  judgment. 

1.  Where  a  matter  is  submitted  to  a  court  upon  which  that  court  -has 
jurisdiction  to  consider  and  decide,  and  such  court  does  decide,  its  judg- 
ment, though  erroneous,  is  valid  until  reversed  or  set  aside;  but  unless 
a  case  brought  before  a  court  is  such  that  the  court  has  lawful  authority 
to  deliberate  and  decide,  such  court'  has  no  jurisdiction,  and  its  decision 
in  such  case  is  a  nullity.  The  case  must  be  one  committed  to  that  court 
by  law.     Munroe  v.  The  People,  use,  etc.  406. 

Under  Eminent  Domain  act. 

2.  Jurisdiction  of  the  person  and  of  the  subject  matter — when  it  is 
acquired.     See  EMINENT  DOMAIN,  1. 

JURY. 
Mixed  question  of  law  and  fact. 

1.  As  to  mode  of  submission  to  a  jury,  in  a  civil  suit.  It  is  not  to 
be  understood  that  in  the  submission  to  a  jury  of  a  mixed  question  of 
law  and  fact,  the  jury,  in  any  civil  case,  is  to  determine  what  the  law  is, 
except  as  it  receives  it  from  the  court.  Many  issues  are  necessarily  so 
made  up  as  to  involve  matters  of  law  as  well  as  of  fact,  and  the  whole 
matter  is  then  properly  submitted  to  the  jury  as  a  mixed  question  of  law 
and  fact,— but  in  disposing  of  the  issue  the  jury  is  bound  to  act  upon  the 
law  as  given  to  it  by  the  court,  and  apply  it  to  the  facts,  as  found,  under 
guidance  of  the  court.  St.  Louis  National  Stock  Yards  v.  The  Wiggins 
Ferry  Co.  514. 

LAW  AND  FACT. 

AS  TO  LEGAL  EXISTENCE  OF  A  CORPORATION. 

1.  Whether  a  corporation  is  legally  constituted,  involves  questions 
of  fact  and  of  law.  The  things  done  under  the  statute,  in  and  about 
the  organization,  are,  of  course,  facts  susceptible  of  direct  proof,  but 
whether  the  things,  when  done,  constitute  a  legal  corporation,  is  a  ques- 
tion of  law.     Scanlan  v.  Keith,  634. 

AS  TO  THE  CHARACTER  OF  QUESTION,  AS  OF  LAW  OR  FACT. 

2.  And  in  that  regard,  what  questions  are  reviewable  in  the  Supreme 
Court.     See  APPEALS  AND  WRITS  OF  ERROR,  6,  7. 

Mixed  question  of  law  and  fact. 

3.  Submission  of  such  question  to  the  jury,  in  a  civil  suit.  See 
JURY,  1. 
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LICENSES. 

Power  of  the  legislature. 

1.  License  fee  as  distinguished  from  a  tax — application  of  the  rule 
of  uniformity .  The  constitution  of  1870  has  in  nowise  limited  the  power 
of  the  legislature  to  impose,  or  to  authorize  the  imposition  of,  the  duty 
upon  natural  persons  or  corporations  to  procure  a  license  to  pursue  any 
calling.  In  this  respect  the  power  of  the  legislature  is  the  same  as  it 
has  ever  been  since  the  organization  of  the  State  government,  to  require 
persons  engaged  in  various  avocations  to  procure  a  license  for  the  pur- 
pose, and  thus  to  regulate  the  exercise  of  the  vocation.  Wiggins  Ferry 
Co.  v.  City  of  East  St.  Louis,  560. 

2.  A  license  fee,  when  applied  to  any  proper  subject,  is  not  a  "tax," 
in  the  sense  of  that  clause  of  the  constitution  prescribing  the  rule  of 
uniformity  in  levying  taxes.     Ibid.  580. 

Ferry  licenses. 

3.  The  rule  applied  thereto.  So,  it  is  competent  for  the  legislature 
to  authorize  a  municipal  corporation  to  demand  a  license  fee  from  the 
keeper  of  a  ferry,  for  the  privilege  of  carrying  on  the  business  of  ferry- 
ing within  its  jurisdiction.     Ibid.  560. 

4.  As  applied  to  the  Wiggins  Ferry  Company  in  the  exercise  of  its 
franchise  upon  the  Mississippi  river.  The  city  of  East  St.  Louis, 
under  a  general  authorization  in  its  charter  "to  license,  tax  and  regulate 
ferries, "  imposed  a  license  fee,  by  ordinance,  upon  the  keepers  of  ferries, 
for  each  boat  ferrying  between  that  city  and  the  opposite  bank  of  the 
Mississippi  river.  The  "Wiggins  Ferry  Company,  which  was  organized 
for  the  purpose  of  running  a  ferry  between  the  city  of  East  St.  Louis 
and  the  opposite  bank  of  the  Mississippi  river,  resisted  the  collection  of 
this  license  fee.  The  original  grant  of  the  ferry  privilege  was  to  Samuel 
Wiggins,  in  1819,  it  being  provided  in  the  grant  that  the  ferry  thereby 
established  should  be  subject  to  the  same  taxes  as  should  be  imposed  on 
other  ferries  in  the  State,  and  "under  the  same  regulations  and  forfeit- 
ures." In  1853  the  present  corporation — the  Wiggins  Ferry  Company — 
was  organized  under  an  act  of  the  General  Assembly,  which  provided 
that  the  new  company  might  purchase,  hold,  use  and  enjoy  the  ferry 
franchise  theretofore  granted  to  Samuel  Wiggins.  In  questioning  the 
power  to  impose  the  license  fee  by  the  city,  the  ferry  company  contended 
that  as  it  was  using  the  franchise  as  originally  granted  to  Wiggins,  no 
higher  taxes  could  be  imposed  upon  it  than  any  other  ferry  in  the  State 
was  liable  to  pay,  therefore  the  city  could  not  properly  demand  this 
special  license  fee.  But  it  was  held,  keeping  in  view  the  distinction 
between  a  license  fee  and  a  tax,  the  constitutional  rule  of  uniformity  in 
the  levy  of  taxes  had  no  application,  and  nothing  contained  in  either  the 
original  grant  of  the  ferry  franchise,  or  in  the  charter  of  1853,  could  be 
construed  as  an  exemption  from  the  exercise  of  the  power  to  impose  the 
license  fee.     Ibid.  560. 
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LICENSES.     Ferry  licenses.     Continued. 

5.  Moreover,  this  ferry  company  had  for  years  paid  a  license  fee  to 
the  county  in  which  it  was  exercising  its  franchise,  under  the  general 
law  on  that  subject,  thereby,  by  its  own  construction  of  its  charter,  con- 
ceding the  power  to  require  the  fee,  and  the  company  should  be  held  to 
that  construction,  as  authorizing  the  legislature  to  so  understand  it,  in 
granting  the  power  to  the  city.  Wiggins  Ferry  Co.  v.  City  of  East 
St.  Louis,  560. 

6.  Besides,  in  these  relations,  corporations  stand  upon  precisely  the 
same  footing  with  natural  persons,  and  the  legislature  may  not  grant  to 
either  special  exemptions  from  the  ordinary  and  usual  burdens  of  gov- 
ernment.    Ibid.  560. 

Navigable  rivers — State  and  Federal  powers. 

7.  The  Mississippi  river  being  a  navigable  stream,  as  to  the  rela- 
tive powers  of  the  State  and  Federal  governments  in  relation  thereto. 
As  affecting  the  power  of  the  State  to  authorize  a  municipal  corporation 
to  impose  this  license  fee  in  respect  to  a  ferry  upon  the  Mississippi 
river,  it  was  said  that  river  is  a  navigable  stream,  and  therefore  is 
under  the  control  of  the  Congress;  that  Congress  has  the  power  to  regu- 
late inter- State  commerce,  and  has  regulated  it  by  requiring  every  ferry 
boat  propelled  by  steam  to  be  inspected,  according  to  an  act  of  Congress, 
and  such  regulations  as  Congress  may  prescribe  must  be  complied  with 
before  a  certificate  will  be  granted.  But  it  was  held,  these  inspection  laws 
were  in  no  sense  to  be  regarded  as  a  regulation  of  commerce,  but  were 
purely  a  police  regulation  for  the  safety  of  persons.  The  exercise  of 
such  a  police  power  by  the  Federal  government  in  no  way  impaired  the 
authority  of  the  State  to  exercise  its  police  power  in  the  granting  of  ferry 
licenses.  This  power  in  the  State  is  one  of  the  reserved  powers,  never 
delegated  to  the  general  government.     Ibid.  560. 

8.  Nor  is  the  license  fee  a  tonnage  tax,  or  its  imposition  an  attempt 
to  regulate  commerce  by  the  State.  A  tonnage  tax  does  not  apply  to 
ferry  boats,  but  to  a  wholly  different  class  of  vessels.  The  imposition 
of  a  license  fee  is  a  police  regulation,  and  not  a  regulation  of  commerce, 
in  any  such  sense  as  that  in  which  the  term  is  used  in  relation  to  the 
power  of  Congress  to  regulate  commerce  between  the  States.     Ibid.  560. 

License  money  for  dram-shops. 

9.  Is  not  a  tax.  The  money  received  by  a  city  for  dram-shop  licenses 
is  not  a  tax,  and  the  fund  thus  derived  is  not  required  by  any  constitu- 
tional provision  to  be  applied  solely  to  municipal  purposes.  It  is  a  bur- 
den imposed  for  the  right  of  exercising  a  privilege  which  the  legislature 
has  the  right  to  withhold  or  inhibit  altogether.  City  of  East  St.  Louis 
v.  Trustees  of  Schools,  489. 

Devoting  license  money  to  school  fund. 

10.  Constitutionality.  A  section  in  a  city  charter  providing  that  one- 
half  of  all  the  money  received  into  the  city  treasury  from  dram-shop 


INDEX.  725 


LICENSES.  Devoting  license  money  to  school  fund.  Continued. 
licenses  collected  shall  be  paid  over  at  least  quarterly  to  the  treasurer  of 
a  school  township,  by  him  to  be  apportioned  to  the  several  schools 
taught  in  said  city,  in  the  same  mode  and  manner  as  interest  on  the 
township  school  fund  is  required  to  be  distributed,  is  not  in  violation 
of  any  constitutional  provision.  The  legislature  may  dispose  of  such 
a  fund  for  any  public  use  it  may  choose.  City  of  East  St.  Louis  v. 
Trustees  of  Schools,  489. 

LIENS. 
Lien  for  taxes. 

1.  How  created — necessity  for  a  warrant.  A  warrant  is  an  indis- 
pensable part  of  the  tax  books,  without  which  the  collector  has  no  power 
to  levy  and  distrain  for  the  payment  of  the  taxes,  and  such  warrant  is 
essential  to  the  creation  of  any  lien  on  the  personal  property  of  the  per- 
son charged  with  the  taxes.     Ream  et  al.  v.  Stone  et  al.  359. 

2.  Lien  on  personalty,  lost  by  neglect  to  levy.  If  the  collector  fails 
to  make  any  levy  on  personal  property  for  taxes  until  after  the  return  day 
of  the  warrant,  the  warrant  then  being  dead  all  liens  that  might  have  been, 
but  were  not,  perfected  by  a  levy,  will  be  gone,  and  a  purchaser  from 
the  tax  debtor  will  take  the  property  freed  from  any  lien  thereon  for  taxes. 
Ibid.  359. 

3.  Lien  on  personalty  for  back  taxes.  Back  taxes  can  not  be  made 
a  lien,  any  more  than  current  taxes,  upon  personal  property,  until  the 
collector's  books,  with  a  warrant  authorizing  their  collection,  is  placed  in 
the  hands  of  the  collector,  and  if  such  property  is  sold  under  chattel 
mortgage,  and  possession  taken  before  any  such  lien  attaches,  the  pur- 
chaser may  enjoin  a  sale  of  the  same  on  a  subsequent  levy,  regardless  of 
whether  the  mortgage  was  properly  acknowledged  or  not.     Ibid.  359. 

Lien  for  taxes— decree  construed. 

4.  As  to  saving  liens  for  taxes.  A  decree  of  the  United  States 
Circuit  Court  that  certain  personal  property  of  a  railway  corporation 
under  mortgage  be  sold,  "subject  to  all  claims  legally  due  for  taxes 
which  are  a  lien"  on  the  same,  and  a  direction  in  a  certain  other  order 
that  the  proceeding  should  be  "without  prejudice  to  any  of  the  rights 
or  liens"  that  the  treasurer,  etc.,  had  on  the  property  for  taxes,  will 
preserve  only  such  liens  as  are  prior  to  the  rights  derived  under  the 
mortgage.     Ibid.  359. 

Attachment  lien. 

5.  Prior  attachment  lien — whether  affected  by  subsequent  dissolu- 
tion of  corporation.  Life  Association  of  America  v.  Fassett,  315. 
See  ATTACHMENTS,  2. 
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LIMITATIONS. 
When  the  statute  begins  to  kun. 

1.  A  plea  in  an  action  on  a  guardian's  bond,  by  a  surety,  that  lie 
did  not,  at  any  time  within  sixteen  years  before  the  suit,  execute  the 
bond,  is  clearly  bad.  The  limitation  runs  only  from  the  time  a  cause  of 
action  accrues,  and  not  from  the  date  of  the  bond,  and  it  requires  both 
the  execution  of  the  bond  and  its  breach  to  constitute  a  cause  of  action. 
Bonham  v.  The  People,  use,  etc.  434. 

Saving  after  disability  ceases. 

2.  Section  19  of  the  Limitation  law,  Rev.  Stat.  1874,  and  section  21  of 
the  same  law,  saving  rights  of  action  after  a  pair's  disability  is  removed, 
or  his  death,  have  no  application  where  the  cause  of  action  would  not  be 
barred  in  the  absence  of  such  statutes.     Ibid.  434. 

Bibb  of  review. 

3.  Limitation  as  to  time  of  filing.  It  is  a  general  rule  that  a  bill  of 
review  to  impeach  a  decree  for  fraud,  will  not  be  entertained  unless 
brought  within  the  time  allowed  by  statute  for  the  suing  out  of  a  writ  of 
error,  or  unless  some  very  cogent  and  convincing  reason  is  shown  in 
excuse  of  the  delay.     Sloan  v.  Sloan,  581. 

MARRIAGE. 

Promise  to  marry. 

1.  A  person  having  a  husband  or  wife  living,  and  undivorced,  is 
incapable  of  entering  into  a  valid  marriage  contract,  and  no  right  of  action 
can  arise  for  its  breach.     Drennan  et  al.  v.  Douglas  et  al.  341. 

MINES  AND  MINERS. 
Constructing  escapements. 

1.  Of  the  time.  The  act  of  1879,  relating  to  the  health  and  safety 
of  persons  employed  in  coal  mines,  repealed  all  of  the  act  of  1877  on 
the  same  subject,  except  such  parts  thereof  as  were  retained  and  kept 
in  force  by  the  proviso  to  section  3  of  the  act  of  1879,  which  section 
shows  an  intention  not  to  change  the  then  existing  law  which  had  pre- 
scribed a  time  within  which  escapement  shafts  should  be  constructed  in 
mines  which  were  in  operation  on  the  first  day  of  July,  1877.  Hamilton 
et  al.  v.  The  State  of  Illinois,  367. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Deed  absobute  in  form. 

1.  Proof  to  shoic  title  is  held  as  a  security.  To  establish  a  deed 
absolute  in  form  as  a  mortgage,  the  evidence  must  be  clear,  satisfactory 
and  convincing.  But  it  may  be  shown  from  the  conduct  of  the  parties, 
and  the  facts  and  circumstances  attending  the  transaction  and  transpiring 
afterwards.     Bartllng  et  al.  v.  Brasuhn  et  al.  441. 
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MOKTGAGES  AND  DEEDS  OF  TKUST.     Continued 
Inuring  of  title. 

2.  As  between  a  mortgagor  and  a  junior  mortgagee.  "Where  prior 
liens  are  discharged  restoring  the  legal  title  in  a  party  who  has  given  a 
deed  of  trust  containing  covenants  of  title,  the  title  so  acquired  by  the 
grantor  on  redemption  from  prior  trust  deeds,  inures  to  the  trustee  in  the 
latter  deed  of  trust  for  the  benefit  of  the  party  secured  thereby.  Tyrrell 
v.  Wardg  Receiver,  29. 

Platting  mortgaged  premises  into  town  lots. 

3.  Release  of  the  lots  to  purchasers  by  mortgagee — effect  upon 
easements  connected  therewith.  A  mortgagor  can  not  make  a  donation 
of  any  part  of  the  mortgaged  premises,  to  the  public  or  otherwise,  unless 
the  mortgagee  joins  with  him;  but  the  mortgagee  may  be  bound  by  his 
express  consent  thereto,  by  acts  equivalent  to  a  positive  donation,  or  by 
way  of  estoppel,  and  his  assent  may  be  implied  from  his  making  no 
objection,  and  his  subsequent  acts  made  in  reference  thereto.  Smith  v. 
Heath,  130. 

4.  Where  the  mortgage  expressly  provides  for  the  making  of  a  subdi- 
vision of  the  mortgaged  premises  into  lots  whenever  the  mortgagor  shall 
deem  it  advisable,  the  consent  of  the  mortgagee  will  be  implied  to  laying 
out  the  usual  streets  and  alleys,  and  when  so  laid  out  he  will  be  bound 
by  the  act.     Ibid.  130. 

5.  An  agreement  by  a  mortgagee  for  the  mortgagor  to  subdivide  the 
land  mortgaged,  into  lots,  and  to  release,  on  the  request  of  the  mortgagor, 
any  one  or  more  of  such  lots  on  payment  to  him  of  a  stipulated  sum 
per  front  foot  thereof,  is  to  be  treated  also  as  an  agreement  to  release 
his  mortgage  on  the  streets  and  alleys  adjacent  to  the  lots,  and  desig- 
nated on  the  plat  as  streets  and  alleys.     Ibid.  130. 

6.  As  to  an  ornamental  square  laid  off  on  the  plat  of  lots.  In  this 
case,  the  mortgagor,  with  the  consent  of  the  mortgagee  expressed  in  the 
mortgage,  laid  out  the  mortgaged  premises  into  lots,  the  lots  fronting 
upon  an  oblong  space  called  a  square,  which  was  also  a  part  of  the 
mortgaged  lands,  with  no  street  between  the  lots  and  the  square.  The 
square  was  named  "Aldine  Square,"  and  marked  "private"  on  the  plat, 
which  was  duly  prepared,  acknowledged  by  the  mortgagor,  and  recorded, 
and  the  mortgagee  released  all  of  the  lots  from  his  mortgage.  Various 
persons  had  purchased  lots  in  view  of  such  square  being  an  easement 
to  their  lots:  Held,  that  the  mortgagee  was  estopped  from  foreclosing 
his  mortgage  as  to  such  square,  for  the  satisfaction  of  an  unpaid  portion 
of  the  debt  secured  by  the  mortgage,  although  the  land  had  not  been 
subdivided  and  platted  in  exact  accordance  with  his  written  consent, 
he  having  full  knowledge,  however,  of  all  the  facts  when  he  made  the 
releases  of  the  lots.     Ibid.  130. 

7.  In  such  case,  when  the  mortgagee  adopted  the  plat  by  acting  upon 
it  with  full  knowledge,  and  making  releases  of  the  lots  by  the  num- 
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MOKTGAGES  AND  DEEDS  OF  TEUST. 
Platting  mortgaged  premises  into  town  lots.  Continued. 
bers  by  which  they  were  designated  on  such  plat,  this,  after  the  sale  of 
lots  to  others,  would  obviate  any  objection  on  his  part  that  the  mort- 
gaged premises  were  not  subdivided  according  to  his  express  written 
assent,  and  would  amount  to  a  ratification  of  the  subdivision  as  actually 
made.  Parties  purchasing  would  have  the  right  to  rely  on  admissions 
thus  shown  by  his  conduct  and  acts.     Smith  v.  Heath,  130. 

Kelease  of  deed  op  trust  by  trustee. 

8.  Without  authority — rights  of  subsequent  incumbrancer.  Where 
a  deed  of  trust  given  to  secure  a  debt  is  released  by  the  trustee  without 
authority  of  the  party  secured,  and  he  has  never  sanctioned  or  ratified 
the  act,  a  subsequent  incumbrancer  can  not  obtain  a  prior  lien.  Bar- 
bour v.  Scottish- American  Mortgage  Co.  et  al.  121. 

9.  But  if  the  party  secured  by  the  deed  of  trust  authorizes  the  trustee 
to  release  the  lien,  or  if  he  fails  at  once  to  repudiate  the  act  of  the 
trustee  in  making  the  release  without  authority,  when  informed  of  the 
fact,  and  lies  by  until  third  persons  have  advanced  large  sums  of  money 
upon  the  faith  of  what  his  agent  has  done,  he  will  be  estopped  from 
repudiating  the  act  as  unauthorized.     Ibid.  121. 

Sale  under  trust  deed. 

10.  Sufficiency  of  notice — as  to  date.  A  sale  of  real  estate  under  a 
deed  of  trust  will  not  be  set  aside  on  the  ground  that  in  the  notice  of  the 
sale  no  year  is  named  in  which  the  sale  is  to  be  made,  when  the  news- 
paper containing  the  notice  bears  the  proper  date  of  its  issue.  The 
date  of  the  paper  will  fix  the  year  of  the  sale  with  sufficient  certainty. 
Parmly  v.  Walker  et  al.  617. 

11.  Sale  before  maturity  of  debt  as  originally  fixed  in  the  contract 
— on  default  in  payment  of  interest.  Where  a  deed  of  trust  securing 
a  debt,  due  in  five  years,  provides,  that  upon  default  in  the  payment  of 
interest  the  principal  debt  shall,  upon  the  election  of  the  holder  of  the 
note,  become  due,  a  sale  made  upon  a  failure  to  pay  interest  for  the 
whole  debt  before  the  expiration  of  the  original  term  of  credit,  will  not 
be  set  aside.     Ibid.  617. 

12.  Inadequacy  of  price.  The  fact  that  city  property  was,  four  years 
before  a  sale  under  a  deed  of  trust,  taken  as  security  for  $10,000,  and 
three  years  after  the  sale  sold  for  $18,200,  is  not  evidence  of  inadequacy 
of  price  in  a  sale  of  the  premises  for  about  $6000.     Ibid.  617. 

Trustee's  deed. 

13.  Misdescription  of  property  in  trustee's  deed — correction  by 
trustee.  A  misdescription  of  the  property  sold,  in  a  trustee's  deed,  will 
not  affect  the  validity  of  the  sale  fairly  and  properly  made,  and  the 
trustee  may  correct  the  mistake  by  making  another  deed  to  the  purchaser. 
Ibid.  617. 
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MOKTGAGES  AND  DEEDS  OF  TRUST.     Continued. 
Time  of  sale  under  power  in  mortgage. 

14.  Rights  of  purchaser  from  mortgagor.  There  being  no  privity 
between  the  purchaser  of  mortgaged  premises  and  the  holder  of  the  note 
secured,  and  no  recourse  on  him  by  the  holder  for  any  deficit  on  a  sale 
of  the  premises  under  a  power  of  sale,  such  purchaser  will  have  no 
legal  or  equitable  right  to  object  as  to  the  time  when  a  sale  is  made 
after  the  debt  has  matured.  Any  indulgence  granted  by  the  holder 
of  the  note  is  a  matter  of  grace  only.     Booth  et  ux.  v.  Wiley  et  al.  84. 

15.  A  clause  in  a  deed  of  trust  requiring  the  trustee  to  sell  upon  the 
request  of  the  holder  of  the  note  secured,  is  purely  for  the  benefit  of 
the  holder,  to  enable  him  to  compel  the  foreclosure  and  sale,  and  not 
for  the  benefit  of  the  maker  of  the  note,  or  his  assignee,  and  the  inquiry 
by  either  whether  the  trustee  acts  upon  the  request  of  the  holder  of  the 
note,  after  default,  in  making  the  sale,  is  not  pertinent,  especially  when 
the  foreclosure  and  sale  have  been  ratified  by  the  holder  of  the  note. 
Ibid.  84. 

Power  of  sale— waiver. 

16.  Filing  cross-bill  to  foreclose.  Where,  on  bill  to  enjoin  the 
executor  of  a  mortgagee  from  making  sale  of  mortgaged  premises  under  a 
power  of  sale  in  the  mortgage,  the  executor  files  a  cross-bill  to  foreclose 
the  mortgage,  this  may  be  treated  as  a  waiver  of  any  purpose  to  proceed 
under  the  power.     Warrick  et  al.  v.  Hull,  280. 

Satisfaction  of  mortgage. 

17.  Conveyance  to  mortgagee,  and  contract  and  lease  bach.  Where 
a  mortgagor  of  premises  conveys  the  same  to  the  holder  of  the  notes 
secured  in  discharge  of  his  indebtedness,  and  takes  a  lease  from  his 
grantee,  and  a  contract  giving  him  the  privilege  of  purchasing  the  land 
in  a  certain  time  on  certain  terms,  the  original  mortgage  will  be  satisfied, 
and  can  not  be  invoked  by  the  mortgagor  on  a  bill  to  enforce  specific 
performance  of  the  contract  to  sell.     Longfellow  v.  Moore  et  al.  289. 

Junior  mortgagee  discharging  prior  incumbrance. 

18.  Subrogation— cutting  off  intervening  judgment  lien.  Tyrrell 
v.  Ward,  Receiver,  29.     See  SUBROGATION,  1,  2. 

NEGLIGENCE. 
Negligence  or  illegal  act. 

Putting  powder  in  smoking  tobacco — action  for  injury  resulting 
therefrom.     See  ACTIONS,  2. 

NEW  TRIALS. 
Reversing  on  the  facts — in  chancery. 

1.  It  is  only  when  this  court  is  able  to  see  that  the  decree  of  the 
court  below  is  clearly  against  the  weight  of  the  evidence,  that  it  will 
reverse  upon  a  mere  controverted  question  of  fact.     Wiegleb  v.  Thorn- 
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NEW  TBIALS.     Reversing  on  the  facts — in  chancery.     Continued. 

2.  The  finding  of  the  court  below  as  to  a  question  of  fact  in  a 
chancery  case,  will  not  be  disturbed  on  appeal  or  error,  where,  from  a 
consideration  of  the  entire  testimony  bearing  upon  the  same,  the  review- 
ing court  has  a  well  founded  doubt  as  to  how  the  question  should  have 
been  determined,  without  any  clear  conviction  the  one  way  or  the  other. 
McCormick  v.  Miller  et  al.  208. 

Newly  discovered  evidence. 

3.  A  new  trial  will  seldom  be  granted  in  a  criminal  case  on  the 
ground  of  newly  discovered  cumulative  evidence,  and  this  only  when 
it  seems  to  be  decisive  in  its  nature.    Sahlinger  et  al.  v.  The  People,  241. 

4.  A  new  trial  will  not  be  granted  for  newly  discovered  evidence, 
in  its  nature  merely  impeaching  evidence.  Friedberg  v.  The  People, 
160. 

NOTICE. 

Who  chargeable  with  notice. 

1.  There  being  no  presumption  of  law  that  the  payee  of  notes  secured 
by  mortgage  has  transferred  the  same  before  purchasing  the  equity  of 
redemption  from  the  mortgagor,  a  person  taking  a  mortgage  from  the 
payee  will  not  be  held  chargeable  with  notice  that  the  notes  secured  in 
the  first  mortgage  have  been  assigned,  but  he  may  rely  upon  the  record, 
as  showing  title  in  his  mortgagor.     Ogle  v.  Turpin  et  al.  148. 

Facts  to  put  a  geantee  upon  inquiry. 

2.  As  to  grantor's  solvency — as  affecting  the  rights  of  creditors. 
The  statement  of  counsel  to  the  parties  to  a  deed  executed  in  considera- 
tion of  a  marriage  agreement,  that  the  conveyance  would  be  good  unless 
the  grantor  was  indebted  beyond  his  means,  but  it  was  doubtful  whether 
it  could  be  sustained  against  creditors,  without  stating  any  fact  relating 
to  the  grantor's  condition  or  solvency,  or  that  he  was  indebted  at  all,  or 
that  the  attorney  even  believed  or  suspected  he  was,  is  not  sufficient  to 
put  the  grantee  upon  inquiry  as  to  the  grantor's  solvency,  and  hence  is 
no  notice  of  that  fact,  so  as  to  charge  the  land  conveyed  with  the  debts 
of  the  grantor.     Otis  v.  Spencer,  622. 

Notice  by  possession. 

3.  As  to  rights  of  owner  of  mill  site,  in  respect  to  diversion  of  water 
therefrom.     Druley  v.  Adam,  111.     See  WATER  COUESES,  1. 

Possession  of  land. 

4.  As  notice  of  rights  of  occupant.  The  actual  possession  of  land 
is  notice  to  all  persons  dealing  with  it  of  whatever  rights  the  possessor 
has  in  it,  and  a  person  buying  land  from  the  holder  of  the  legal  title, 
with  notice  that  he  holds  such  title  merely  as  a  security  for  money  loaned, 
may  be  treated  the  same  as  his  grantor,  and  will  take  the  premises  sub- 
ject to  redemption.     Bartling  et  al.  v.  Brasuhn  et  al.  441. 
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NOTICE.     Continued. 

Sale  under  deed  of  trust. 

5.  Sufficiency  of  notice— as  to  date.  See  MOKTGAGES  AND 
DEEDS  OF  TKUST,  10. 

Notice  of  tax  sale — before  deed. 

6.  Of  its  sufficiency — and  the  service  thereof.  Gage  v.  Bailey  et  al. 
11.     See  TAXATION,  16. 

Revocation  of  letters  of  administration. 

7.  Proper  notice  required.  See  ADMINISTKATION  OF  ES- 
TATES, 4. 

Dividing  a  town. 

8.  Under  the  Township  Organisation  law — of  the  notice.  See 
TOWNSHIP  OKGANIZATION,  1. 

Notice  to  an  agent. 

9.  When  notice  to  the  principal.     See  AGENCY,  4. 
Under  the  Kecording  act. 

10.  How  far  notice  conclusive.     See  EECOKDING  ACT,  1. 

OFFICE  AND  OFFICEES. 
Removal  of  county  treasurer. 

1.  ^Yho  is  his  "successor  in  office."  Where  a  comity  treasurer  is 
removed  by  the  county  board  for  refusing  to  make  a  settlement,  etc.,  the 
person  appointed  by  the  board  in  his  place  is  his  successor  in  office,  and 
is  required  to  perform  all  the  duties  of  the  office  until  another  treasurer 
is  elected,  and  as  such  officer  has  the  right  to  make  a  demand  of  the 
treasurer  so  removed  for  the  funds  in  his  hands,  and  on  his  failure  to 
pay  over  on  such  demand,  an  action  lies  on  his  official  bond.  Stem 
ei  al.  v.  The  People,  use,  etc.  540. 

2.  Is  a  ministerial  act.  The  power  to  remove  a  county  treasurer, 
conferred  upon  the  county  board,  is  not  a  judicial  power,  but  is  a  minis- 
terial or  executive  power.     Ibid.  540. 

Process— as  protection  to  officer. 

3.  The  statute  having  authorized  the  issue  of  execution  by  justices  of 
the  peace,  in  certain  cases,  within  less  than  twenty  days  from  the  date 
of  the  judgment,  a  constable  receiving  an  execution  against  the  body  of 
a  defendant,  issued  within  twenty  days  from  the  judgment,  will  have  the 
right  to  assume  that  the  justice  had  properly  issued  the  same,  and  if 
good  upon  its  face,  it  will  fully  protect  the  constable  in  executing  its 
mandate.     Brown  v.  Jerome,  371. 

OFFICIAL  BONDS. 
Bond  of  county  treasurer— surety. 

1.  Demand  by  successor  in  office — who  is  a  "successor  in  office." 
Where  a  county  treasurer  is  removed  by  the  county  board  for  refusing 
to  make  a  settlement,  etc.,  the  person  appointed  by  the  board  in  his 
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OFFICIAL  BONDS.  Bond  of  county  treasurer— surety.  Continued. 
place  is  his  successor  in  office,  and  is  required  to  perform  all  the  duties 
of  the  office  until  another  treasurer  is  elected,  and  as  such  officer  has  the 
right  to  make  a  demand  of  the  treasurer  so  removed  for  the  funds  in  his 
hands,  and  on  his  failure  to  pay  over  on  such  demand,  an  action  lies  on 
his  official  bond.     Stern  et  al.  v.  The  People,  use,  etc.  540. 

2.  Neglect  to  require  an  accounting  by  county  treasurer — effect  on 
liability  of  surety.  Statutory  directions  to  public  officers  are  given  for 
the  security  and  convenience  of  the  government,  and  to  regulate  the  con- 
duct of  its  officers,  and  being  only  directory,  they  form  no  part  of  the 
contract  of  the  sureties  of  such  officers  upon  their  official  bonds,  and 
hence  the  sureties  on  a  county  treasurer's  bond  can  not  plead  the  negli- 
gence or  failure  of  the  county  board  to  require  their  principal  to  render 
an  account,  or  to  remove  him  for  neglect  to  render  such  account,  as  a  de- 
fence to  their  liability  upon  a  subsequent  breach  of  his  bond.    Ibid.  540. 

3.  How  a  surety  may  obtain  his  release.  The  only  mode  by  which 
the  sureties  on  a  county  treasurer's  bond  can  be  released  from  further 
liability,  is  by  giving  notice  requiring  him  to  give  a  new  bond,  under  the 
statute.  In  this  way  they  may  compel  the  execution  of  a  new  bond  with 
other  sureties,  or  a  vacation  of  the  office.     Ibid.  540. 

4.  As  to  county  orders  held  by  a  bank,  as  against  deposit  by  county 
treasurer — rights  of  surety.  Under  an  arrangement  between  a  county 
treasurer  and  a  bank,  whereby  the  former  was  to  deposit  revenue  with 
the  bank,  and  the  bank  be  allowed  to  place  county  orders  to  its  own 
credit  as  against  the  deposit,  the  sureties  of  the  treasurer  can  not  claim 
a  payment  of  all  orders  in  the  possession  of  the  bank  at  the  time  of  the 
treasurer's  default  and  removal,  when  nothing  in  fact  has  been  paid  by 
him  on  such  orders.  As  between  the  treasurer  and  the  bank,  the  former 
would  be  entitled  to  have  the  orders  delivered  up  to  him  to  the  extent 
the  money  deposited  by  him  had  been  treated  as  paying  for  them,  or  the 
set-off  actually  made,  but  no  further,  and  his  sureties  occupy  no  more 
favorable  position.     Ibid.  540. 

5.  Forgery  of  the  name  of  one  of  the  sureties.  The  fact  that  the 
name  of  one  of  the  sureties  to  an  official  bond  has  been  forged,  will  not 
discharge  a  surety  who  subsequently  executes  the  bond  in  ignorance  of 
such  forgery.     Ibid.  540. 

6.  Former  decisions.  In  Seely  v.  The  People,  27  111.  173,  it  was 
held,  where  a  party  executes  a  bond  as  surety  with  another  whose  name 
has  been  forged,  he  will  not  be  liable;  but  in  Stoner  v.  Millikin,  85  111. 
218,  that  case  is  overruled.  And  the  case  of  The  People  v.  Organ,  27 
111.  29,  in  so  far  as  it  makes  a  distinction  in  this  regard  between  com- 
mercial paper  and  other  instruments,  is  overruled  by  City  of  Chicago 
v.  Gage  et  al.  95  111.  593.     Ibid.  540. 

7.  Evidence — in  suit  on  county  treasurer's  bond — report  of  the 
officer— record  of  removal.     See  EVIDENCE,  8,  9. 
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PAETIES. 
Notes  due  intestate. 

1.  Who  may  sue.  Upon  the  death  of  a  party  and  the  appointment 
of  an  administrator,  the  legal  title  to  all  notes  and  debts  due  the  intes- 
tate vests  in  the  administrator,  who  alone  can  sue  and  recover  upon  the 
same.  The  heir  at  law  or  his  personal  representative  can  maintain  no 
action  whatever  on  such  notes.     Hickox  v.  Frank  et  al.  660. 

Contested  election  foe  oeganizing  a  village. 

2.  Representative  of  the  public  should  be  made  a  party.  On  bill 
to  contest  an  election  for  organizing  certain  territory  into  a  village,  it 
is  not  sufficient  to  make  certain  private  individuals  residing  in  the  terri- 
tory, alleged  to  have  been  the  principal  promoters  of  the  scheme,  parties 
defendant,  as  they  can  not  represent  the  public.  If  it  is  impossible  to 
make  the  village  a  party  for  the  want  of  the  election  of  officers,  a  proper 
representative  of  the  public  should  be  made  a  party,  otherwise  no  decree 
would  bind  the  corporation.     Lush  v.  Thatcher  et  al.  60. 

Bill  to  peevent  violation  of  public  duty  by  officees. 

3.  By  ivhom.  Where  a  public  duty  about  to  be  violated  by  public 
officers  is  public  in  its  nature  and  effects,  one  not  suffering  any  special 
injury  can  not  maintain  a  bill  to  enjoin  the  violation,  but  the  remedy 
must  be  sought  by  the  public  through  its  proper  officer.  Seager  et  al. 
v.  Kankakee  County  et  al.  669. 

PAETIES  IN  CHANCEEY — GENEEALLY. 

4.  Dismissing  bill  for  want  of  necessary  parties — or  retaining  bill 
for  proper  parties — special  application  required  for  substitution. 
"Where  the  matters  disclosed  in  a  bill  in  chancery  not  only  fail  to  show 
proper  grounds  for  equitable  relief  as  against  any  of  the  persons  who  are 
made  parties  defendant,  but  show  that  under  any  kind  of  a  bill  that 
might  be  framed,  in  respect  to  the  same  subject  matter,  there  could  be 
no  relief  as  against  those  persons,  the  bill  may  properly  be  dismissed  for 
the  want  of  necessary  parties.  It  is  not  incumbent  on  the  court  in  such 
case  to  retain  the  bill  for  the  proper  parties  to  be  brought  in.  This  case 
distinguished  from  Thomas,  Trustee,  v.  Adams  et  al.  30  111.  37.  Lusk 
v.  Thatcher  et  al.  60. 

5.  If  the  complainant,  on  discovering  he  had  sued  the  wrong  parties, 
had  made  a  special  application  to  have  the  proper  parties  substituted  as 
defendants  for  those  improperly  sued,  and  that  application  had  been 
denied,  quite  a  different  question  would  be  presented.  But  that  was 
not  this  case.  Parties  are  never  thus  substituted,  except  upon  special 
application.     Ibid.  60. 

Peeson  not  concluded  when  not  a  paety. 

6.  A  stockholder  in  an  insolvent  insurance  company  is  not  liable  to 
an  action  on  an  assessment  made  on  his  stock  notes  by  the  court  in 
a  proceeding  by  the  creditors  against  the  company  in  which  a  receiver 
is  appointed,  on  the  petition  of  the  receiver  and  creditors,  where  he  is 
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PAETIES.     Person  not  concluded  when  not  a  party.    Continued. 
not  made  a  party  to  either  proceeding.     Such  an  assessment  is  not  bind- 
ing on  him.     Lamar  Ins.  Co.  v.  Gulick,  41. 

Who  may  sue  out  a  writ  of  error. 

7.  After  the  dissolution  of  a  corporation.  See  APPEALS  AND 
WRITS  OF  ERROR,  1. 

PARTITION. 
Decree  construed. 

1.  As  to  apportioning  cost  of  improvements.  A  guardian  made 
improvements  upon  a  lot  owned  by  him  in  common  with  his  ward,  in 
pursuance  of  a  contract  made  by  him  and  the  ward's  father  before  his 
death,  and  on  a  bill  for  partition  the  decree  of  sale  first  found  the  value 
of  the  lot  without  the  improvements,  and  the  respective  amounts  contrib- 
uted by  the  parties  making  the  improvements,  and  ordering  the  lot  with 
the  improvements  to  be  sold,  and  the  proceeds  divided  according  to  the 
respective  interests  of  the  parties  thus  ascertained:  Held,  that  this 
required  that  the  ward  and  the  other  co-tenants  should  first  be  paid  each 
one-half  the  full  value  of  the  lot  as  thus  ascertained,  and  that  the  resi- 
due of  the  proceeds,  representing  the  value  of  the  improvements,  should 
be  divided  between  the  parties  in  proportion  to  the  amounts  contributed 
by  them,  respectively,  to  the  making  of  the  improvements.  Jessup  v. 
Jessup  et  al.  480. 

Equalizing  division  by  payment  op  money. 

2.  Power  of  commissioners.  Where  a  decree  for  partition  finds  six- 
sevenths  of  the  land  in  the  petitioner,  and  one- seventh  in  the  defendant, 
the  commissioners  appointed  to  divide  the  land  have  no  authority,  under 
their  appointment,  or  by  the  statute,  to  give  the  petitioner  more  than  his 
share  as  found  in  the  decree,  and  require  him  to  pay  therefor  a  certain 
sum  of  money,  and  a  decree  confirming  such  report  is  erroneous.  Gooch 
v.  Green,  507. 

Fraudulent  action  of  commissioners. 

3.  It  is  the  duty  of  commissioners,  on  partition,  to  make  a  fair  and 
impartial  division  of  the  lands  according  to  the  rights  and  interests  of  the 
parties,  as  declared  by  the  judgment  of  the  court;  and  if  they,  in  the  dis- 
charge of  their  duty,  are  influenced  and  governed  by  one  of  the  parties 
in  interest,  to  assign  to  him  all  the  valuable  and  productive  lands,  and  to 
the  other  party  land  of  inferior  quality,  and  less  in  quantity  than  his 
share,  such  action  will  be  fraudulent,  and  will  not  be  binding  on  the 
party  injured  thereby.     Ibid.  507. 

PERSONAL  PROPERTY. 
What  is  personalty. 

For  purposes  of  taxation.     See  TAXATION,  5. 
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PLEADING. 
Requisites  of  a  plea. 

1.  Must  answer  all  it  professes  to  answer.  A  plea  in  an  action  upon 
a  guardian's  bond,  which  professes  to  answer  two  breaches  assigned  in 
the  declaration,  is  bad,  if  it  does  not  set  up  a  good  defence  to  both  of 
the  breaches.     Bonham  v.  The  People,  use,  etc.  434. 

Demurrer. 

2.  What  a  demurrer  admits,  and  its  proper  office.  See  DEMUR- 
RER, 1. 

Abatement. 

3.  And  pleas  in  abatement.     See  ABATEMENT,  1  to  4. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Must  correspond.  On  a  bill  to  set  aside  a  tax  sale  and  deed,  on 
the  ground  of  illegality  in  the  proceedings,  no  objection  can  be  con- 
sidered which  is  not  alleged  in  the  bill.     Gage  v.  Bailey  et  at.  11. 

2.  Materiality  of  allegations — effect  of  a  variance.  A  variance 
between  the  allegations  in  a  bill  in  chancery  and  the  proofs,  when  not 
material  as  to  the  rights  of  the  parties,  or  upon  a  point  not  affecting  the 
merits,  is  not  fatal  to  the  relief  sought,  when  it  can  be  maintained  upon 
other  grounds.     Booth  et  ux.  v.  Wiley  et  al.  84. 

3.  Allegations  which  are  of  such  character  that  the  defendant  can 
not  properly  inquire  whether  they  have  been  proven,  are  not  to  be 
regarded  as  material.     Ibid.  84. 

POLICE  MAGISTRATE. 
Issuing  pbocess  against  the  body. 

1.  Constitutionality  of  act  conferring  the  power.  A  provision  in  a 
charter  of  a  town  giving  the  police  magistrate  power,  in  certain  contin- 
gencies, to  issue  process  against  the  body  of  an  offender,  for  the  satis- 
faction of  the  judgment  against  him  for  violation  of  an  ordinance,  is  not 
in  violation  of  any  constitutional  provision,  and  is  valid.  Brown  v. 
Jerome,  371. 

POSSESSION. 
Notice  by  possession  of  land. 

As  to  occupant's  rights.     See  NOTICE,  4. 

PRACTICE. 
Dismissal  by  plaintiff  aftee  plea  of  set-off. 

1.  As  to  the  right  of  the  plaintiff.  The  provision  in  the  statute  that 
after  a  plea  of  set-off  has  been  filed  the  plaintiff  shall  not  be  permitted 
to  dismiss  his  suit  without  the  consent  of  the  defendant,  or  "  leave  of 
court, "  implies  that  leave  of  court  is  not  to  be  given  to  dismiss,  except 
for  cause  shown.     City  of  East  St.  Louis  v.  Thomas,  453. 
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PKACTICE.     Continued. 
Where  no  issue  is  formed. 

2.  Of  the  proper  judgment  and  proceeding.  Where  no  joinder  is 
taken  on  the  plea  of  the  general  issne,  or  replication  filed  to  a  plea  of 
set-  off,  when  the  case  is  called  for  trial,  and  the  plaintiff  fails  to  appear, 
the  better  practice  is  to  enter  judgment  in  bar  of  the  plaintiff's  action  for 
want  of  the  joinder,  and  call  a  jury  to  assess  the  defendant's  damages 
under  the  plea  of  set-off.     City  of  East  St.  Louis  v.  Thomas,  453. 

Forum  to  correct  error  of  fact. 

3.  And  of  the  mode.  A  judgment  taken  against  an  infant,  dead  per- 
son, married  woman,  and  the  like,  when  the  character  of  such  person  is 
not  properly  brought  to  the  attention  of  the  trial  court,  and  made  to 
appear  of  record,  must  be  reviewed,  in  the  first  place,  in  the  court  where 
the  judgment  was  rendered,  by  writ  of  error  coram  nobis,  or  by  motion, 
under  the  modern  practice.  Life  Association  of  America  v.  Fassett, 
315. 

Physical  examination  of  a  party. 

4.  In  an  action  for  a  personal  injury.  In  a  suit  to  recover  damages 
for  an  "injury  to  the  plaintiff's  eyes,  there  is  no  error  in  the  refusal  of 
the  court  to  compel  the  plaintiff  to  submit  his  eyes  to  the  examination 
of  a  physician  in  the  presence  of  the  jury.  The  court  has  no  power  to 
make  or  enforce  such  an  order.     Parker  v.  Ensloiv,  272. 

Suggesting  death  of  a  defendant. 

5.  By  whom,  and  for  what  purpose.  There  is  nothing  in  section 
11,  of  the  Abatement  act,  that  authorizes  the  representative  of  a  deceased 
defendant  to  intrude  himself  into  a  case  for  the  purpose  of  suggesting 
the  defendant's  death,  except  it  is  done  to  make  himself  a  party  to  the 
suit  for  the  purposes  of  defence,  or  other  legitimate  object.  To  avail 
himself  of  the  statute  he  must  submit  himself  unreservedly  to  the  juris- 
diction of  the  court,  and  be  substituted  as  a  defendant  for  all  purposes. 
Life  Association  of  America  v.  Fassett,  315. 

Time  to  object. 

6.  As  to  limiting  argument  of  counsel.  The  limiting  of  counsel  in 
their  argument  to  the  jury,  in  a  criminal  case,  can  not  be  urged  as  error 
by  the  defendant,  where  no  objection  was  made  thereto  at  the  time,  and 
no  further  time  was  asked.  The  objection  comes  too  late  when  made 
for  the  first  time  in  the  reasons  for  a  new  trial.  Long  v.  The  People, 
331. 

Practice  in  criminal  cases.     See  CRIMINAL  LAW. 

PEACTICE  IN  THE  SUPKEME  COUET. 
Assignment  of  error. 

1.  When  instruction  not  acted  on  by  the  jury.  The  giving  of  an 
instruction,  on  the  trial  of  one  for  an  assault  with  intent  to  murder,  that 
the  jury  might  convict  of  an  assault  with  intent  to  commit  manslaughter, 
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PEACTICE  IN  THE  SUPKEME  COURT. 
Assignment  of  error.     Continued. 
if  warranted  by  the  evidence,  can  not  be  assigned  for  error,  when  the 
jury  find  the  defendant  guilty  of  the  crime  as  charged  in  the  indictment. 
Long  v.  The  People,  331. 

2.  By  ivhom.  A  party  is  not  permitted,  in  a  court  of  review,  to  take 
advantage  of  an  error  that  does  not  injuriously  affect  himself.  None 
but  the  party  affected  thereby  can  urge  such  error  as  a  ground  of  reversal. 
Bowman  et  al.  v.  The  Venice  and  Carondelet  Ry.  Co.  459. 

3.  On  bill  for  separate  maintenance  by  a  wife,  the  relief  prayed  for 
was  granted,  and  a  decree  rendered  also  against  a  bank,  which  was  made 
a  co-defendant,  for  a  portion  of  moneys  paid  over  by  it  to  the  assignee 
of  the  husband  after  the  service  of  an  injunction  on  it,  the  assignment 
being  only  colorable,  from  which  decree  the  bank  alone  appealed:  Held, 
that  the  bank  could  not  call  in  question  the  decree  against  the  husband, 
or  urge  that  the  sum  allowed  was  excessive,  or  that  there  was  error  in 
allowing  a  sum  in  gross,  as  it  had  no  interest  in  such  questions.  Spring- 
field Marine  and  Fire  Ins.  Co.  v.  Peck,  265. 

Error  wile  not  always  reverse. 

4.  The  calling  of  a  jury  to  "try  the  issue"  in  a  cause,  when  no  issue 
has  been  joined,  and  the  plaintiff  has  been  defaulted  for  want  of  a  repli- 
cation to  a  plea  of  set-off,  if  an  error,  is  a  mere  formal  one,  from  which 
the  plaintiff  could  not,  in  any  event,  be  injured,  and  is  therefore  no 
ground  of  reversal.     City  of  East  St.  Louis  v.  Thomas,  453.  ■ 

PRESUMPTIONS. 

Of  law  and  fact. 

1.  Subsequent  purchaser— presumption  as  to  his  bona  fides — under 
the  Recording  act.     Ryder  v.  Rush,  338.     See  RECORDING  ACT,  4. 

2.  As  to  paternity  of  a  child — presumption  eight  months  after 
divorce.     Drennan  et  al.  v.  Douglas  et  al.  341.     See  BASTARDY,  1. 

PRINCIPAL  AND  AGENT.     See  AGENCY,  2,  3,  4. 

PROBATE  COURTS. 
Of  the  power  to  create  them. 

1.  Constitutionality  of  the  act  restricting  them  to  counties  having 
a  population  of  70,000  or  more,  thereby  excluding  some  counties  which 
have  a  population  exceeding  50,000.  Section  20  of  article  6  of  the  con- 
stitution of  1870  declares:  "The  General  Assembly  may  provide  for  the 
establishment  of  a  probate  court  in  each  county  having  a  population  of 
over  50,000. "  This  is  construed  to  mean  that  the  General  Assembly  may, 
in  its  discretion,  establish  a  probate  court  in  any  one  or  more  of  the 
counties  in  the  State,  at  any  time  it  may  deem  proper,  subject  only  to 
47—102  III. 
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PROBATE  COUKTS.     Of  the  power  to  create  them.     Continued. 
the  limitation  that  such  court  can  not  be  established  in  any  county  which 
has  not  a  population  exceeding  50,000.     Knickerbocker  v.  The  People 
ex  rel.  Bute,  218. 

2.  So  it  is  held,  the  act  of  1877,  "to  establish  probate  courts  in  all 
counties  having  a  population  of  100,000  or  more,"  and  the  amendatory 
act  of  1881  extending  the  provisions  of  the  act  of  1877  to  all  counties  in 
the  State  having  a  population  of  70,000  or  more,  are  constitutional,  not- 
withstanding the  fact  that  there  are  counties  in  the  State  which  contain 
a  population  of  over  50,000,  but  do  not  contain  a  population  of  70,000, 
and  so  are  excluded  from  the  operation  of  either  of  the  acts.     Ibid.  218. 

3.  Effect  of  sec.  29  of  art.  6,  in  respect  to  uniformity  of  laws  con- 
cerning courts.  Section  29  of  article  6  of  the  constitution,  prescribing 
the  rule  of  uniformity  in  respect  to  all  laws  relating  to  courts,  is  not  to 
be  understood  as  a  limitation  upon  the  power  of  the  legislature,  as  con- 
ferred by  section  20  of  that  article,  to  establish  probate  courts  at  such 
times  as  it  may  think  proper,  and  to  determine  the  necessity  for  such  a 
court  in  any  particular  instance.  The  only  object  of  section  29  was  to 
prohibit  special  legislation  concerning  certain  matters  affecting  courts,  in 
all  cases  where  the  object  of  the  legislature  could  be  attained  by  the 
adoption  of  a  general  law.  The  purpose  was  to  require  all  laws  relating 
to  "the  organization,  jurisdiction,  powers,  proceedings  and  practice  of  all 
courts  of  the  same  class  or  grade, "  to  be  general  and  uniform,  and  that 
was  all  the  effect  intended  to  be  given  to  it.     Ibid.  218. 

4.  As  to  special  legislation.  In  giving  a  construction  to  the  20th 
section,  in  respect  to  the  power  of  the  legislature  to  establish  probate 
courts,  it  may  be  considered,  that  if  the  intention  of  the  framers  of  the 
constitution  in  that  regard  can  not  be  given  effect  without  special  legisla- 
tion, then  the  provision  of  the  constitution  prohibiting  special  legislation 
in  all  cases  where  the  same  end  can  be  accomplished  by  a  general  law, 
will  have  no  application.     Ibid.  218. 

PEOCESS. 
Service  on  foreign  corporation. 

1.  Foreign  corporations  doing  business  in  this  State  are  liable  to  be 
sued,  the  same  as  a  domestic  corporation  or  citizen,  and  process  may 
be  served  upon  its  agent  in  this  State,  and  the  word  "process"  in  the 
Practice  act  embraces  process  of  every  kind,  including  garnishee  process. 
Hannibal  and  St.  Joseph  Railroad  Co.  v.  Crane,  249. 

Process  against  the  body. 

2.  Constitutionality  of  town  charter  conferring  upon  police  magis- 
trate power  to  issue  such  process.     See  POLICE  MAGISTRATE,  1. 

As  a  protection  to  officer.     See  OFFICE  AND  OFFICERS,  3. 
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PEOMISSOKY  NOTE. 
Given  upon  a  compromise. 

1.  Of  a  supposed  cause  of  action.  A  promissory  note  given  in  settle- 
ment of  a  threatened  suit  for  a  personal  injury,  in  a  case  where  the  payee 
supposed  or  believed  that  he  had  a  cause  of  action,  which  note  is  in 
good  faith  given  and  accepted  as  a  compromise  of  that  supposed  cause 
of  action,  is  supported  by  a  sufficient  consideration,  and  its  payment  may 
be  enforced.     Parker  v.  Enslow,  272. 

PEOPEETY. 
"Property, "  as  used  in  the  constitution. 

In  respect  to  the  taking  or  damaging  of  private  property  for  public 
use.     Rigney  v.  City  of  Chicago,  64.      See  EMINENT  DOMAIN,  12. 

PUECHASEES. 

Purchaser  at  administrator's  sale. 

1.  As  to  mortgaged  land — what  interest  the  purchaser  takes.  See 
DO  WEE,  4,  5. 

Purchaser  erom  bankrupt. 

2.  Prior  to  bankruptcy — of  the  rights  of  the  purchaser  as  against 
conveyance  by  assignee  in  bankruptcy.  WieglebY.  Thomsen  etal.  156. 
See  BANKRUPTCY,  2. 

Purchaser  of  mortgaged  premises. 

3.  Of  his  rights  as  to  time  of  sale  under  power  in  mortgage. 
Booth  et  ux.  v.  Wiley  et  al.  84.  See  MOETGAGES  AND  DEEDS  OF 
TEUST,  14,  15. 

4.  When  the  widow  of  the  mortgagor  let  in  to  claim  dower.  See 
DO  WEE,  1. 

Purchaser  under  foreclosure. 

5.  Extent  of  his  rights  as  to  homestead.     See  HOMESTEAD,  3. 

EAILEOADS. 
Power  to  lease  to  foreign  corporation. 

1.  A  charter  construed.  Without  enabling  legislation  a  railroad 
company  possesses  no  power  to  lease  its  road  to  a  foreign  corporation, 
and  surrender  its  road  and  franchises  into  its  control.  Archer  et  al.  v. 
Terre  Haute  and  Indianapolis  Railroad  Co.  493. 

2.  Under  an  amendment  to  a  railroad  charter,  providing  that  the  com- 
pany shall  have  power  to  consolidate  and  connect  its  road  with  any 
other  continuous  line  of  railroad,  either  in  this  State  or  in  the  State  of 
Indiana,  upon  such  terms  as  may  be  agreed  upon  between  the  com- 
panies uniting  or  connecting,  and  for  that  purpose  giving  full  power  to 
the  company  to  make  and  execute  such  contracts  with  any  other  company 
as  will  secure  the  object  of  such  consolidation  or  connection,  the  domes- 
tic corporation  can  only  do  one  of  two  things:   either  consolidate  its 


740  INDEX. 


EAILEOADS.  Powee  to  lease  to  foeeign  coepokation.  Continued. 
road  with  another  railroad  in  this  or  the  State  of  Indiana,  or  make  an 
agreement  for  connection  with  such  road,  so  as  to  secure  a  continuous 
line.  Under  such  law  it  has  no  power  to  lease  its  road  to  a  foreign 
railroad  company.  Archer  et  al.  v.  Terre  Haute  and  Indianapolis  Rail- 
road Co.  493. 
Conteact  as  to  use  of  railroad. 

3.  Whether  for  consolidation,  or  merely  a  connection  with  another 
road.  A  contract  between  a  railroad  company  of  this  State  and  a  rail- 
road company  of  Indiana,  provided  that  upon  the  completion  of  the  two 
roads  to  the  State  line,  so  as  to  connect,  the  Indiana  company  should 
take  charge  of  and  operate  the  road  in  this  State,  with  its  equipments, 
for  999  years,  for  which  it  was  to  be  allowed  sixty-five  per  cent  of  the 
gross  receipts  from  all  traffic  moved  on  the  line,  or  business  done  thereon, 
as  a  consideration  for  working  and  maintenance  expenses,  the  remaining 
thirty-five  per  cent  to  be  appropriated — first,  to  the  payment  of  interest 
on  the  first  and  second  mortgage  bonds  of  the  Illinois  company,  accord- 
ing to  their  priority;  and  second,  all  the  surplus  of  said  thirty-five  per 
cent  to  be  paid  over  to  the  Illinois  company  semi-annually,  to  be  dis- 
posed of  by  it  for  the  benefit  of  its  stockholders;  also,  that  if  the  thirty- 
five  per  cent  should  not,  for  any  cause,  be  sufficient  in  amount  to  protect 
the  interest  on  the  mortgage  bonds,  and  the  sinking  fund  therefor,  as 
they  matured,  together  with  the  payment  of  the  taxes,  and  proper  costs 
of  maintaining  organization,  so  that  the  rights  of  stockholders  might  be 
preserved,  then,  in  that  event,  the  lessees  should  advance  for  the  com- 
pany whatever  might  be  needed,  to  be  accounted  under  yearly  averages 
of  the  lease  during  the  contract:  Held,  that  the  agreement  was  not  a 
lease  of  the  Illinois  road,  nor  a  contract  of  consolidation,  but  one  of 
connection  between  the  two  roads,  only,  leaving  the  Illinois  corporation 
the  owner  of  the  road,  the  franchise,  and  all  its  rolling  stock,  though 
in  the  use  and  under  the  control  of  the  Indiana  company.     Ibid.  493. 

RECOKDING  ACT. 
Notice  theeeundee — how  far  conclusive. 

1.  The  presumption  that  a  party  has  notice  of  the  contents  of  a  deed 
from  the  record  thereof,  whereby  he  has  an  interest,  is  not  conclusive, 
but  may  be  rebutted  by  evidence  to  the  contrary  in  a  suit  to  avoid  a  con- 
veyance made  by  such  party,  on  the  alleged  ground  of  ignorance  of  his 
rights,  where  the  grantee  is  not  a  bona  fide  innocent  purchaser,  or  the 
rights  of  innocent  purchasers  have  not  intervened.  But  in  the  contest 
between  the  grantor  and  an  innocent  purchaser  from  the  fraudulent 
grantee,  the  record  would  be  conclusive  upon  the  former.  J^JUiCor^dcJc 
v.  Miller  et  al  208. 

Unrecorded  deed. 

2.  Void  as  to  subsequent  purchaser.  A  deed  from  an  assignee  in 
bankruptcy,  for  land,   which  is  not  recorded,  is  void  as  to  a  second 
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RECORDING  ACT.     Unrecorded  deed.     Continued. 

grantee  from  such  assignee  without  notice  of  the  prior  deed,  the  subse- 
quent deed  being  properly  recorded.     Ryder  v.  Rush,  338. 

Recording  assignment  of  mortgage. 

3.  An  assignee  of  notes  secured  by  mortgage  may  protect  his  equi- 
table lien  on  the  mortgaged  premises,  by  taking  and  putting  upon  record 
an  assignment  of  the  mortgage,  so  as  to  give  notice  of  his  interest,  and 
thereby  prevent  others  from  being  deceived  by  any  subsequent  satisfac- 
tion entered  of  record  by  the  mortgagee.     Ogle  v.  Turpin  et  al.  148. 

Bona  fides  of  purchaser. 

4.  Presumption.  Under  the  recording  laws  a  subsequent  purchaser 
from  the  same  grantor  whose  prior  deed  is  unrecorded,  is  presumed 
to  be  a  bona  fide  purchaser,  and  the  burden  of  proof  to  show  bad  faith 
or  want  of  consideration  is  upon  the  party  alleging  it.  Ryder  v.  Rush, 
338. 

REDEMPTION. 
From  sale  for  taxes. 

When  redemption  should  be  allowed.     See  TAXATION,  11. 

RELEASE. 
Release  by  mortgagee. 

Where  mortgaged  premises  have  been  platted  into  lots,  and  mortgage 
released  in  favor  of  purchasers — effect  as  to  an  easement  connected 
with  the  lots,  as,  an  ornamental  square.  See  MORTGAGES  AND 
DEEDS  OF  TRUST,  3  to  7. 

REMEDIES. 
Liability  of  stockholders. 

1.  Remedy — whether  at  law  or  in  chancery.  Eames  et  al.  v.  Doris, 
350.     See  CORPORATIONS,  3,  4. 

Obstruction  of  common  right. 

2.  Or  breach  of  public  trust — of  the  remedy ,  and  by  whom.  Oity 
of  Chicago  et  al.  v.  Union  Building  Association,  379.  See  ACTIONS, 
4,  5. 

Surety — extension  of  time  to  principal. 

3.  Remedy  of  surety — by  injunction.  Bradshaw,  Admr.  v.  Combs, 
428.     See  SURETY,  2. 

TO  PREVENT  THE  LICENSING  OF  A  DRAM-SHOP. 

4.  Who  may  have  a  remedy.     See  INJUNCTIONS,  4. 

TO  RESIST  COLLECTION  OF  TAXES. 

5.  Defence  at  law,  or  remedy  in  chancery.    See  INJUNCTIONS,  6,  9. 
Statutory  remedies. 

6.  Whether  at  law  or  in  equity.     See  STATUTORY  REMEDIES,  1. 
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RENTS  AND  PKOFITS. 

ON  REFUSAL  TO  SURRENDER  POSSESSION. 

1.  And  contesting  a  rightful  claim.  Where  a  party  on  demand 
refuses  to  surrender  the  possession  of  land,  and  on  bill  filed  to  set  aside 
his  title  as  fraudulently  obtained,  interposes  an  answer  claiming  to  be 
the  lawful  owner,  which  claim  proves  to  be  unfounded,  and  thereby 
keeps  the  true  owner  out  of  possession,  he  is  properly  chargeable  with 
the  rents  and  profits  of  the  land  from  the  time  of  such  demand  and 
refusal.     Booth  et  ux.  v.  Wiley  et  al.  84. 

KES  JUDICATA.     See  FORMER  ADJUDICATION. 

RESCISSION  OF  CONTRACTS. 
In  chanceey. 

For  want  of  fair  dealing  and  honesty.     See  CHANCERY,  9,  10. 

RIGHT  OF  WAY.     See  EMINENT  DOMAIN,  3  to  11. 

RIPARIAN  PROPRIETORS. 
Nature  and  extent  of  theie  eights. 

As  to  the  use  of  the  water  of  a  running  stream — diversion  of  water 
from  a  lower  proprietor — reclamation  of  abandoned  waters.  Druley 
v.  Adam,  111.     See  WATER  COURSES,  2  to  8. 

SALES. 
Judicial  sales. 

1.  Execution  sale  of  equity  of  redemption — what  interest  in  the 
land  will  pass.  Where  a  party  at  the  time  of  the  recovery  of  a  judg- 
ment against  him,  has  only  an  equity  of  redemption  in  real  estate,  the 
lien  of  the  judgment  will  attach  only  to  such  equity  of  redemption,  and 
that  is  all  that  will  pass  to  a  purchaser  under  execution  upon  such  judg- 
ment, and  if  the  latter  fails  to  redeem  from  prior  incumbrances  on  the 
land,  and  suffers  it  to  be  sold  under  a  power  of  sale,  in  favor  of  one  who 
succeeds  to  such  prior  lien,  all  rights  acquired  under  the  execution  sale 
will  be  gone.     Tyrrell  v.  Ward,  Receiver,  29. 

Sale  under  deed  or  trust. 

2.  Sale  before  maturity  of  debt  as  originally  fixed  in  the  contract — 
on  default  in  payment  of  interest.  See  MORTGAGES  AND  DEEDS 
OF  TRUST,  11. 

3.  Inadequacy  of  price — whether  established.     Same  title,  12. 

SATISFACTION  OF  MORTGAGE.     See  MORTGAGES  AND   DEEDS 
OF  TRUST,  17. 
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SCHOOLS. 
License  money — school  fund. 

Constitutionality  of  an  act  directing  money  received  for  license  of 
dram-shops  to  be  applied  to  school  purposes.  City  of  East  St.  Louis 
v.  Trustees  of  Schools,  489.     See  LICENSES,  10. 

STATE  AND  FEDEEAL  COUKTS. 
Of  theib  respective  jurisdictions. 

Rulings  of  Supreme  Court  of  the  United  States — in  what  cases  not 
binding  on  this  court.     See  CONFLICT  OF  LAWS,  1. 

STATUTES. 
Construction  of  statutes. 

1.  General  rule.  It  is  an  established  rule  in  the  construction  of 
statutes,  that  the  intention  of  the  law-giver  is  to  be  deduced  from  a 
view  of  the  whole  and  every  part  of  a  statute  taken  and  compared 
together,  and  the  real  intention,  when  ascertained,  will  always  prevail 
over  the  literal  sense  of  terms.  Hamilton  et  al.  v.  The  State  of  Illi- 
nois, 367. 

Statutes  construed. 

2.  Dismissal  of  suit  by  plaintiff  after  plea  of  set-off  interposed — 
of  the  right  under  the  statute.  City  of  East  St.  Louis  v.  Thomas,  453. 
See  PKACTICE,  1. 

3.  Dividing  a  town — election — whether  a  vote  at  an  election  neces- 
sary to  dividing  a  town,  tinder  the  Township  Organization  law.  Con- 
struction of  the  statute,  in  Town  of  Woo- Sung  et  al.  v.  The  People 
ex  rel.  648.     See  TOWNSHIP  ORGANIZATION,  2. 

4.  Limitation — saving  of  right  of  action  after  disability  ceases. 
The  statute  construed  in  Bonham  v.  The  People,  use,  etc.  434.  See 
LIMITATIONS,  2. 

5.  Mines  and  miners — of  the  time  for  constructing  escapements — 
acts  of  1877  and  1879.  Hamilton  et  al.  v.  The  State,  367.  See  MINES 
AND  MINEES,  1. 

STATUTE  OF  FEAUDS. 
Sale  of  land  by  agent. 

1.  Of  the  writings  required.  Under  recent  legislation  an  intent  is 
shown  not  to  relax,  but  to  increase,  the  rigor  of  the  Statute  of  Frauds, 
by  not  only  requiring  the  authority  of  an  agent  for  the  sale  of  land  to 
be  in  writing,  and  signed  by  his  principal,  but  that  there  shall  also  be  a 
memorandum  of  the  sale  in  writing,  and  signed  by  the  agent.  Albert- 
son  v.  Ashton,  50. 

2.  Authority  of  agent — effect  of  certain  letters  to  a  third  person — 
and  a  telegram  to  the.  alleged  agent.  A  letter  by  an  owner  of  real 
estate  to  his  son,  saying:     "I  wrote  to  F.  if  I  could  get  a  fair  price  I 
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STATUTE  OF  FEAUDS.     Sale  of  land  by  agent.     Continued. 

would  sell, — might  rent  if  I  found  a  satisfactory  tenant,"  aside  from  its 
ambiguity  in  not  referring  to  any  specific  property,  can  not,  by  any 
known  rules  of  construction,  be  held  to  confer  the  slightest  authority  on 
F.  to  sell  the  writer's  property,  especially  when  he  afterwards  went  to  F. 
and  arranged  verbally  for  him  to  fix  the  price,  commissions,  etc.,  and 
will  not  satisfy  the  requirements  of  the  statute.    Albertson  v.  Ashton,  50. 

3.  Neither  does  a  subsequent  letter  by  the  owner  to  his  son,  saying: 
"If  you  can  see  F.  say  to  him,  if  he  can  not  get  A.  up  to  my  figures, -to 
hold  him  till  I  return,  when  I  can  help  the  sale,  perhaps,"  nor  his  tele- 
gram to  F.  in  reply  to  an  inquiry,  "Will  you  accept  $10,000  net?  Must 
know  immediately,"  to  "Hold  on;  will  be  home  to-morrow  noon;  see  my 
son,"  confer  any  sufficient  authority  in  writing,  under  the  statute,  to  F. 
to  make  a  sale  of  the  party's  property.  They  show  at  nos:  only  that  F. 
was  employed  to  solicit  and  negotiate  for  prices,  but  not  to  make  any 
binding  contract  for  the  sale  of  the  property.     Ibid.  50. 

Acceptance  of  advancement. 

4.  In  full  of  a  child's  prospective  share  in  his  father's  estate. 
Where  a  son  accepts  a  deed  from  his  father  for  a  tract  of  land,  the  deed 
declaring  in  the  body  of  it  that  it  is  accepted  by  the  grantee  as  his  full 
share  in  the  grantor's  estate,  and  the  grantee  takes  and  enjoys  the  pos- 
session of  the  premises,  the  agreement  to  accept  such  grant  in  full  of 
his  share  in  the  father's  estate  will  be  binding  on  the  son,  and  is  not 
within  the  Statute  of  Frauds,  as  not  having  been  signed  by  the  grantee. 
Kershaw  v.  Kershaw  et  al.  307. 


STATUTOEY  PEOCEEDING. 
Degbee  of  stbictness  bequibed. 

1.  The  rule  which  requires  great  strictness  in  a  statutory  proceeding 
has  application  only  in  summary  and  ex  parte  cases,  where  the  person 
whose  rights  are  to  be  affected  is  not  a  party.  It  is  not  enough,  to 
require  the  rigid  rules  of  strictness,  merely  that  the  proceeding  is  a 
statutory  one.  The  rule  does  not  apply  to  a  proceeding  to  condemn 
land  for  right  of  way,  under  the  statute.  Bowman  v.  The  Venice  and 
Carondelet  Rij.  Co.  472. 


STATUTOEY  EEMEDIES. 

Whetheb  at  law  oe  in  equity. 

1.  When  the  legislature  creates  a  new  statutory  remedy,  whether  a 
case  brought  under  it  will  belong  to  the  law  or  equity  side  of  the  court 
will  depend  upon  the  nature  of  the  proceeding  and  the  special  provisions 
of  the  statute  creating  it.  Ordinarily,  these  statutory  proceedings  belong 
to  the  law  side  of  the  court,  and  that  is  universally  the  case  where  nothing 
appears  in  the  act  to  indicate  a  contrary  intention.  St.  Louis  National 
Stock  Yards  v.  The  Wiggins  Ferry  Co.  514. 
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STOCKHOLDEKS.     See  COKPOKATIONS,  3,  4. 
STREETS.     See  HIGHWAYS,  1  to  4. 
SUBROGATION. 

DISCHARGE   OF  PRIOR  INCUMBRANCE  BY  JUNIOR  MORTGAGEE. 

1.  Rights  under  intervening  judgment  lien.  Where  a  person  loaning 
money,  taking  a  deed  of  trust  as  security,  applies  a  portion  of  the  money 
so  loaned  in  the  discharge  of  a  prior  incumbrance  on  the  premises 
embraced  in  his  deed  of  trust,  for  the  purpose  of  making  his  security  a 
first  lien,  he  will,  in  equity,  be  subrogated  to  the  rights  of  the  prior  lien- 
holder  in  respect  to  his  security,  although  there  be  a  formal  release  of 
the  prior  incumbrance,  and  the  transaction  will  be  treated  as  an  assign- 
ment of  such  prior  lien  or  incumbrance,  so  as  to  cut  off  an  intervening 
lien  of  a  judgment  recovered  against  the  grantor  in  the  trust  deed  after 
the  execution  and  recording  of  such  deed,  but  before  the  money  loaned 
was  actually  paid  over,  so  far  as  concerns  the  lien  of  the  prior  incum- 
brance.    Tyrrell  v.  Ward,  Receiver,  29. 

2.  In  such  case  a  purchaser  under  the  judgment  will  not  be  allowed 
to  assert  his  title  as  against  the  junior  mortgagee  so  advancing  the  money 
to  discharge  the  prior  incumbrance,  without  first  paying  to  the  latter  the 
sum  so  advanced  by  him,  and  after  a  sale  under  the  junior  mortgage, 
cutting  off  the  equity  of  redemption  sold  under  the  judgment,  the  title 
of  the  purchaser  under  the  judgment  will  be  extinguished.     Ibid.  29. 

SUKETY. 

Exhausting  mortgage  security. 

1.  Rights  of  surety.  The  surety  upon  a  note  secured  by  a  deed  of 
trust  of  the  principal  maker,  after  its  maturity,  has  the  right  to  demand 
that  the  real  estate  security  be  first  exhausted  for  its  payment,  and  neither 
the  holder  of  the  note,  nor  any  one  else,  has  the  right  to  insist  that  the 
liability  of  the  surety  be  extended  without  his  consent,  and  the  trustee, 
in  the  absence  of  the  holder  of  the  note  from  the  country,  may  properly 
make  the  sale  upon  his  request,  and  such  surety  will  have  the  right  to 
bid  upon  the  property  to  protect  himself  from  liability.  Booth  et  ux.  v. 
Wiley  et  al.  84. 

Extension  of  time  to  principal. 

2.  Without  consent  of  surety — remedy.  A  court  of  equity  has  juris- 
diction to  enjoin  the  collection  of  a  note,  at  the  instance  of  a  surety, 
where  the  payee  or  his  agent  has  made  a  valid  extension  of  the  time  of 
payment  with  the  principal,  without  the  knowledge  or  consent  of  the 
surety.     Bradshaw,  Admr.  v.  Combs,  428. 

Surety  on  official  bond. 

3.  Of  his  liability.  Stern  et  al.  v.  The  People,  use,  etc.  540.  See 
OFFICIAL  BONDS,  1  to  6.     . 
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TAXATION. 

Assessment — description  of  land. 

1.  A  lot  assessed  as  "lot  5  in  assessor's  subdivision  of  the  west  half 
of  section  1,  township  13  north,  range  12  west,"  no  number  of  acres  being 
given,  when  it  appears  that  no  plat  of  any  such  lot  as  described  was  ever 
made  and  recorded,  is  incapable  of  being  found  or  located.  Such  a 
description  is  totally  insufficient,  and  no  judgment  can  be  had  against 
the  premises  for  the  taxes  assessed  thereon.  Sanford  v.  The  People 
ex  rel.  Barr,  374. 

As  to  ownership  of  property. 

2.  Not  lost  by  contract  for  its  use,  etc.  A  contract  between  two 
railroad  companies,  whereby  one  is  to  take  charge  of  the  road  of  the 
other,  with  all  its  equipments,  and  operate  the  same  as  a  continuous  line 
with  its  own  line,  and  exercise  all  the  rights  and  privileges  of  the  other 
under  its  franchise,  for  a  consideration  named,  does  not  change  the 
ownership  of  any  of  the  property  of  the  latter  company,  and  the  rolling 
stock  of  such  company  is  liable  to  distraint  for  taxes  assessed  upon  its 
capital  stock.  Parting  with  the  possession  and  use  of  a  thing  does  not 
always  imply  a  parting  with  the  absolute  ownership.  Archer  et  al.  v. 
Terre  Haute  and  Indianapolis  Railroad  Co.  493. 

Town  taxes. 

3.  Of  the  certificate  required.  Under  sec.  7,  art.  10,  chap.  103, 
Gross'  Statutes  of  1868,  any  certificate  by  the  town  clerk,  no  matter  in 
what  form  of  words,  which  gives  the  board  of  supervisors  to  understand 
definitely  what  amount  of  taxes  is  required  to  be  levied  for  town  expenses, 
is  sufficient.  Such  information  may  be  given  by  stating  the  rate  per  cent 
on  the  taxable  property  of  the  town,  as  well  as  by  giving  the  aggregate 
amount  of  town  tax  to  be  levied.     Gage  v.  Bailey  et  al.  11. 

4.  Of  the  necessary  action  of  the  board  of  supervisors—  and  as  to 
the  record  thereof.  The  board  of  supervisors  are  not  required  to  levy 
the  taxes  required  to  defray  town  expenses,  but  only  to  cause  the  same 
to  be  levied,  and  where  the  proper  rate  has  been  levied  and  extended,  it 
will  be  presumed  it  was  done  by  the  proper  authority,  although  the 
record  may  fail  to  show  that  the  board  ordered  the  same  to  be  levied. 
The  board  is  not  required  to  make  a  record  of  its  action  in  such  matters. 
Ibid.  11. 

What  is  personalty. 

5.  For  purposes  of  taxation.  For  the  purposes  of  taxation,  steam 
engines  and  boilers  are  required  by  the  statute  to  be  listed  and  assessed 
as  personal  property,  and  where  the  assessor  assesses  such  property  as 
personalty,  it  will  be  presumed  it  was  not  included  in  the  valuation  of 
the  realty  to  which  it  was  attached;  and  the  legislature  has  the  power  to 
make  any  kind  of  property  personalty  for  the  purposes  of  taxation, 
though  it  is  real  estate  by  the  common  law,  and  for  all  other  purposes. 
Johnson,  Collector,  v.  Roberts,  655. 
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TAXATION.     Continued. 

License  money  for  dram-shops. 

6.  Is  not  a  tax.  The  money  received  by  a  city  for  dram-shop  licenses 
is  not  a  tax,  and  the  fund  thus  derived  is  not  required  by  any  constitu- 
tional provision  to  be  applied  solely  to  municipal  purposes.  It  is  a  bur- 
den imposed  for  the  right  of  exercising  a  privilege  which  the  legislature 
has  the  right  to  withhold  or  inhibit  altogether.  City  of  East  St.  Louis 
v.  Trustees  of  Schools,  489. 

License  fee— as  distinguished  from  a  tax. 

7.  As  to  application  of  the  rule  of  uniformity — and  as  applied  to 
a  ferry  license.  Wiggins  Ferry  Co.  v.  City  of  East  St.  Louis,  560. 
See  LICENSES,  1,  2. 

Tonnage  tax. 

8.  A  license  fee  imposed  by  the  State  upon  ferries  is  not  a  tonnage 
lax.     Same  title,  8. 

Collector's  return— back  taxes. 

9.  Requisites  of  the  return.  A  judgment  against  a  village  lot  for 
$451.93,  for  the  taxes  of  1880,  and  back  taxes  for  the  years  1875  to  1879 
inclusive,  of  which  sum  the  back  taxes  amounted  to  $391,  without  show- 
ing what  part  thereof  is  for  the  year  1879  can  not  be  sustained,  where 
the  collector's  report  only  shows  "back  taxes  1879,  and  subsequent  years, 
$391,"  and  contains  no  statement  of  any  charge  against  the  lot  for  back 
taxes  for  either  of  the  years  1875,  1876,  1877  or  1878.  The  collector's 
return  fills  the  place  of  a  declaration,  and  judgment  can  not  be  rendered 
thereon  for  matter  not  embraced  in  its  allegations.  Mann  v.  The  People 
ex  rel.  Barr,  346. 

Former  adjudication. 

10.  Judgment  against  land  for  taxes — whether  conclusive  upon  the 
owner.  A  judgment  in  the  county  court  for  taxes  is  not  conclusive  upon 
the  owner,  of  the  liability  of  the  land  for  the  taxes  assessed  on  it,  where 
he  does  not  appear  and  contest  the  application  for  judgment,  but  he 
may  still  question  the  legality  of  the  tax  in  another  proceeding,  as,  on 
bill  to  set  aside  the  tax  deed  as  a  cloud  upon  his  title.  But  if  he  appears 
and  contests  the  application,  he  will  be  concluded  by  the  judgment,  the 
same  as  in  any  other  case.     Gage  v.  Bailey  et  al.  11. 

Judgment  in  excess  of  proper  amount. 

11.  Redemption  by  owner.  If  a  judgment  against  land  for  taxes  may 
be  inquired  into  on  bill  in  chancery,  and  it  may  be  shown  that  part  of  the 
taxes  included  in  the  judgment  is  illegal,  the  owne'r  should  be  allowed 
to  redeem  from  the  sale  by  paying  the  redemption  money  allowed  by  the 
statute  had  the  judgment  and  sale  been  for  the  proper  amount  of  taxes. 
Gage  v.  Busse  et  al.  592. 

Collector's  warrant— necessity  therefor. 

12.  Creation  of  lien.  A  warrant  is  an  indispensable  part  of  the  tax 
books,  without  which  the  collector  has  no  power  to  levy  and  distrain  for 
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Collector's  warrant — necessity  therefor.     Continued. 
the  payment  of  the  taxes,  and  such  warrant  is  essential  to  the  creation  of 
any  lien  on  the  personal  property  of  the  person  charged  with  the  taxes. 
Ream  et  al.  v.  Stone  et  al.  359. 

Neglect  to  levy— loss  of  lien. 

13.  If  the  collector  fails  to  make  any  levy  on  personal  property  for 
taxes  until  after  the  return  day  of  the  warrant,  the  warrant  then  being 
dead  all  liens  that  might  have  been,  but  were  not,  perfected  by  a  levy, 
will  be  gone,  and  a  purchaser  from  the  tax  debtor  will  take  the  property 
freed  from  any  lien  thereon  for  taxes.     Ibid.  359. 

Lien  on  personalty  for  back  taxes. 

14.  How  created.  Back  taxes  can  not  be  made  a  lien,  any  more  than 
current  taxes,  upon  personal  property,  until  the  collector's  books,  with  a 
warrant  authorizing  their  collection,  is  placed  in  the  hands  of  th* col- 
lector, and  if  such  property  is  sold  under  chattel  mortgage,  and  posses- 
sion taken  before  any  such  lien  attaches,  the  purchaser  may  enjoin  a  sale 
of  the  same  on  a  subsequent  levy,  regardless  of  whether  the  mortgage 
was  properly  acknowledged  or  not.     Ibid.  359. 

Sale  of  land  for  taxes. 

15.  Evidence  as  to  sale  en  masse.  The  fact  that  several  lots  are 
included  in  one  certificate  of  purchase  affords  no  evidence  that  they  were 
not  sold  "separately  and  in  consecutive  order,"  as  required  bylaw.  It 
seems  that  the  sale  and  redemption  book  used  by  the  collector  in  making 
tax  sales  affords  the  only  evidence  as  to  the  manner  in  which  lots  have 
been  sold.     Gage  v.  Bailey  et  al.  11. 

Sufficiency  of  notice— before  deed. 

16.  And  as  to  the  service  thereof.  The  service  of  notice  of  a  tax 
purchase  of  land  on  the  only  party  in  the  possession  of  the  premises, 
more  than  three  months  before  the  expiration  of  the  time  of  redemption, 
where  the  property  has  not  been  assessed  in  the  name  of  any  person,  is 
sufficient  to  entitle  the  purchaser  or  his  assignee  to  a  deed.  It  is  not 
necessary  that  the  service  of  the  notice  should  be  had  on  the  premises, 
but  may  as  well  be  made  elsewhere.     Ibid.  11. 

Enjoining-  collection  of  taxes. 

17.  Upon  what  grounds.     See  INJUNCTIONS,  5  to  11. 

TENDEE. 
On  bill  to  enjoin  collection  of  taxes. 

1.  As  to  tender  of  the  portion  of  the  tax  properly  levied.  A  bill 
seeking  to  enjoin  the  collection  of  a  portion  of  a  tax  as  illegal,  is  defec- 
tive, even  if  it  states  grounds  for  relief,  where  it  fails  to  aver  a  tender  of 
the  amount  of  the  tax  admitted  to  be  legal.  Johnson,  Collector,  v. 
Roberts,  655. 
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When  too  late. 

2.  Upon  an  offer  to  perform  an  optional  contract.  After  the  time 
has  passed  within  which  one  is  allowed  the  privilege  of  electing  to  pur- 
chase land  on  certain  terms,  a  tender  and  offer  to  perform  comes  too 
late;  and  when  the  contract  is,  that  on  the  first  payment  being  made  a 
conveyance  is  to  be  given  the  purchaser,  who  is  there  to  give  notes 
secured  by  mortgage  on  the  land,  a  tender  of  the  cash  payment,  without 
the  notes  and  mortgage,  is  unavailing  towards  procuring  a  specific  per- 
'  formance.     Longfellow  v.  Moore  et  al.  283. 

TOWNSHIP  ORGANISATION. 
Dividing  a  town. 

1.  Of  the  notice.  The  notice  required  to  be  given  before  the  board 
of  supervisors  shall  create  any  new  town,  or  divide  or  change  the  bound- 
ary of  any  town,  is  not  required  to  be  given  by  the  county  clerk,  or  to  be 
signed  by  any  one,  nor  is  the  board  of  supervisors  required  by  any  statute 
to  give  notice  of  such  proposed  action.  Town  of  Woo- Sung  et  al.  v. 
The  People  ex  rel.  648. 

2.  Whether  a  vote  at  an  election  necessary  to  dividing  town.  No 
consent  of  a  majority  of  the  voters  voting  at  a  general  election  is  required 
before  the  final  action  of  the  board  of  supervisors  dividing  a  town  under 
the  Township  law,  or  creating  a  new  town.  The  statute  requiring  notice 
to  be  given  by  the  county  clerk,  and  requiring  an  affirmative  vote  as  a 
condition  to  dividing  a  town,  applies  only  where  an  incorporated  town  is 
proposed  to  be  divided.  A  town  under  the  Township  law  is  not  an  incor- 
porated town,  within  the  meaning  of  the  proviso  in  the  statute.  Ibid. 
648. 

WAIVER. 

AS  TO  POWER  OF  SALE  IN  MOETGAGE. 

Waiver  by  asking  a  foreclosure  in  chancery.  See  MORTGAGES 
AND  DEEDS  OF  TRUST,  16. 

WATER  COURSES. 
Notice — by  possession. 

1.  As  to  rights  of  owner  of  mill  site,  in  respect  to  diversion  of 
water  therefrom.  The  owner  of  a  mill  site  on  the  Desplaines  river,  in 
the  settlement  of  a  controversy  with  the  trustees  of  the  Illinois  and 
Michigan  Canal  in  respect  to  an  alleged  improper  diversion  of  water  by 
the  trustees  from  the  mill  site,  entered  into  a  written  agreement  with  the 
canal  trustees,  in  which  the  respective  rights  of  the  parties  were  defined. 
The  owner  of  the  mill  site  and  the  canal  trustees  were  in  possession  of 
their  respective  premises.  It  was  held,  that  such  possession  was  notice 
of  the  rights  claimed  by  each  to  all  dealing  thereafter  with  either  in 
respect  to  the  subject  matter  of  that  agreement,  so  that  a  person  who 


750  INDEX. 


WATEK  COURSES.    Notice— by  possession.     Continued. 

afterwards  obtained  a  grant  of  the  use  of  water  power  from  the  canal 
trustees  was  bound  to  know  what  the  agreement  was,  and  would  hold 
subject  thereto.     Druley  v.  Adam,  177. 

ElPABIAN  PEOPEIETOKS — USE  OF  WATER  OF  RUNNING  STREAM. 

2.  Construction  of  a  contract  in  respect  to  the  diversion  of  water 
from  the  mill  site  of  a  lower  proprietor.  The  agreement  spoken  of 
had  relation  to  the  use  of  water  to  be  diverted  from  the  Desplaines  river 
at  a  point  above  the  mill  site,  for  the  purposes  of  the  canal.  The  ma- 
chinery of  the  mill  was  operated  by  means  of  water  power  derived  from 
the  river.  The  mill  owner  was  a  riparian  proprietor  to  the  center  thread 
of  the  stream,  and  as  such  entitled  to  recover  for  any  diversion  of  the 
stream  to  his  injury.  The  pending  suit  which  was  brought  in  settlement 
by  the  agreement,  involved  the  right  of  the  canal  trustees  to  so  divert 
the  water  of-  the  river.  In  view  of  these  conditions,  the  owner  of  the 
mill  site  released  to  the  canal  trustees  "the  right  to  use  and  appropriate 
the  water  of  the  said  Desplaines  river  at  the  feeder  at"  a  point  above  the 
mill,  "for  supplying  the  said  canal  for  the  purpose  of  navigation,  in  the 
same  manner  the  water  in  said  river,  in  connection  with  other  feeders," 
was  then  "used  for  supplying  said  canal."  It  was  held,  a  use  of  the 
water  by  the  canal  trustees  in  excess  of  that  needed  for  navigation, 
creating  a  motive  power  for  the  benefit  of  others,  was  a  use  not  within 
the  language  or  spirit  of  the  agreement.     Ibid.  177. 

3.  Nor  was  this  restriction  in  the  agreement  as  to  the  purpose  to 
which  the  water  from  the  river  might  be  applied  by  the  canal  trustees, 
limited  to  such  water  as  might  naturally  flow  in  the  river  without  the  aid 
of  art,  but  included  all  waters  which  might  be  introduced  into  the  stream 
by  any  means  whatsoever — whether  by  the  natural  flow  of  the  water,  by 
the  increased  drainage  of  the  country  induced  by  use  and  improvement, 
or  by  artificial  structures  bringing  water  from  sources  whence  it  could 
not  be  brought  in  any  other  way.     Ibid.  177. 

4.  Nature  and  extent  of  the  rights  of  riparian  proprietors  as  to 
the  water  of  a  running  stream.  There  can  be  no  property  merely  in 
the  water  of  a  running  stream.  The  owner  of  land  over  which  a  stream 
of  water  flows,  has,  as  incident  to  his  ownership  of  the  land,  a  property 
right  to  the  flow  of  the  water  at  that  place  for  all  the  beneficial  uses  that 
may  result  from  it,  whether  for  motive  power  in  propelling  machinery,  or 
in  imparting  fertility  to  the  adjacent  soil,  etc., — in  other  words,  he  has  a 
usufruct  in  the  water  while  it  passes; — but  all  other  riparian  proprietors 
have  precisely  the  same  rights  in  regard  to  it,  and,  apart  from  the  right 
of  consumption  for  supplying  natural  wants,  neither  can,  to  the  injury 
of  the  other,  abstract  the  water,  or  divert  or  arrest  its  flow.     Ibid.  177. 

5.  Such  being  the  character  of  the  right  of  riparian  proprietors  in  the 
water  of  a  running  stream,  it  matters  not  how,  in  the  first  instance,  the 
water  became  running  water,  for  if  it  were  raised  by  wells,  or  brought 
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RlPARIAN  PROPRIETORS,  USE  OF  WATER  OF  RUNNING  STREAM.   Continued. 

out  of  reservoirs,  the  moment  the  waters  thus  produced  are  allowed  to 
flow  into  a  natural  stream,  and  mingle  with  its  waters  thence  on  towards 
its  mouth,  over  the  soil  of  another,  the  rights  of  the  lower  riparian  pro- 
prietors attach.  Or  where  the  natural  flow  of  water  in  a  running  stream 
is  augmented  by  any  artificial  means,  the  same  result  will  follow.  Druley 
v.  Adam,  177. 

6.  And  where  water  is  thus  brought  into  a  running  stream,  the  prin- 
ciple is  not  restricted  to  the  more  remote  riparian  proprietor,  but  is 
equally  applicable  to  those  who  are  proximate  to  the  party  causing  the 
artificial  addition  to  the  waters.     Ibid.  177. 

Reclamation  of  abandoned  waters. 

7.  As  to  the  right.  So  where  an  individual  has  by  artificial  means 
brought  water  into  a  running  stream  in  such  manner  that  the  rights  of 
lower  riparian  proprietors  over  whose  lands  the  commingled  waters  may 
flow,  will  attach,  then  the  moment  such  waters  enter  upon  the  land  of 
another  the  party  causing  the  artificial  addition  will  be  regarded  as  having 
abandoned  the  water  so  produced  by  him,  and  placed  it  beyond  his  right 
of  legal  reclamation  or  control.     Ibid.  177. 

8.  And  this  doctrine  applies  notwithstanding  the  attempted  diversion 
maybe  of  only  the  same  quantity  of  water  which  the  person  seeking  to 
reclaim  it  may  have  added  to  the  volume  of  the  stream,  or  even  a  less 
quantity.  It  matters  not,  in  this  view,  what  proportion  of  the  water 
which  his  acts  contributed  to  the  stream,  he  seeks  to  divert  from  a  lower 
proprietor,  so  that  the  fact  remains  that  the  water  so  contributed  by  him 
had  become  intermingled  with  the  water  of  the  stream  and  passed  upon 
the  land  of  another.     Ibid.  177. 

Action — liability  as  between  two  persons. 

9.  Whose  acts  conjointly  produce  the  result  complained  of.  Where 
a  person  had  wrongfully  diverted  water  from  a  running  stream,  to  the 
injury  of  a  lower  riparian  proprietor,  and  after  having  carried  the  water 
to  a  point  at  which  it  would  be  wholly  unavailing  to  such  lower  propri- 
etor, permitted  it  to  be  used  as  a  motive  power  for  propelling  machinery 
by  another  to  whom  he  leased  the  right,  it  was  held,  the  act  of  each  was 
the  act  of  both,  so  that  the  lessee  who  made  use  of  the  water  was  held 
liable  as  for  the  original  diversion.     Ibid.  177. 

WIGGINS  FERRY  COMPANY. 
Power  to  exact  a  license  fee. 

For  the  exercise  of  its  franchise  upon  the  Mississippi  river.  See 
LICENSES,  4,  5. 
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WITNESSES. 
Competency. 

1.  As  to  party  who  is  an  heir  against  other  heirs  in  partition  suit. 
On  bill  for  the  partition  of  lands  among  the  heirs  at  law  of  the  deceased 
owner,  the  court  was  not  disposed  to  controvert  the  proposition  that  an 
heir  whose  right  to  share  in  the  estate  was  denied,  was  a  competent 
witness  to  prove  that  a  deed  accepted  by  him  from  his  father  was  not 
intended  to  deprive  him  of  further  participation  in  his  father's  estate,  if 
it  was  competent  to  make  such  proof  by  any  other  witness.  But  it  was 
held  such  evidence  was  not  competent  for  the  purpose  indicated.  Ker- 
shaw v.  Kershaw  et  al.  307. 

2.  Against  one  defending  in  a  representative  capacity.  On  bill  by 
the  wife  of  a  mortgagor  against  the  executor  of  the  deceased  mortgagee, 
to  enjoin  the  sale  of  the  premises  under  a  power  in  the  mortgage,  neither 
the  complainant  nor  her  husband  is  a  competent  witness  to  show  that 
she  never  in  fact  acknowledged  the  mortgage  purporting  to  release  her 
homestead.      Warrick  et  al.  v.  Hull,  280. 

3.  The  principal  maker  of  a  promissory  note  is  a  competent  witness 
in  a  suit  thereon  against  the  administrator  of  a  deceased  surety  alone,  to 
prove  its  execution  by  the  intestate.  In  such  case  the  witness  is  not  a 
party  to  the  suit,  and  his  interest  is  equally  balanced,  and  his  testimony 
is  not  given  on  his  own  motion,  or  in  his  own  behalf.  Sconce  v.  Hen- 
derson et  al.  376. 

4.  The  principal  in  a  promissory  note  is  a  competent  witness  in  a  suit 
in  equity  by  the  surety  against  the  administrator  of  the  payee,  to  enjoin 
the  collection  of  the  note,  on  behalf  of  the  suretj7,  to  prove  a  valid  con- 
tract by  the  payee  extending  the  time  of  payment  to  the  principal  without 
the  consent  of  the  surety.     Bradsliaw,  Admr.  v.  Combs,  428. 

5.  General  scope  of  the  statute — as  to  witnesses  who  were  competent 
before  its  passage.  In  chancery,  any  defendant  was  always  competent 
to  testify  in  behalf  of  a  co-defendant  on  any  question  in  the  decision  of 
which  he  had  no  interest,  and  the  passage  of  the  act  of  1867,  abolishing 
the  disqualifications  of  witnesses,  has  in  no  manner  impaired  that  rule. 
The  qualifications  to  the  general  rule  therein  stated  are  mere  limitations 
upon  the  effect  of  that  act  in  rendering  a  witness  competent  in  cases 
wherein  he  had  been  before  incompetent.  It  does  not  render  any  witness 
incompetent  when,  in  the  absence  of  the  statute,  he  was  and  had  been 
competent.     Ibid.  428. 

6.  Husband  and  wife.  On  a  creditor's  bill  to  set  aside  a  deed  made 
by  a  debtor  in  contemplation  of  marriage  to  one  whom  he  afterwards 
married,  the  grantor  in  the  deed  is  a  competent  witness  in  behalf  of  his 
wife  to  testify  to  transactions  and  conversations  relating  to  the  property, 
which  occurred  before  the  marriage.     Otis  v.  Spencer,  622. 

7.  As  to  a  wife  to  testify  in  corroboration  of  the  testimony  of  her 
husband  in  a  suit  in  which  he  was  or  was  not  interested.     In  an  action 
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against  a  corporation  to  recover  for  personal  services  rendered  by  the 
plaintiff  for  the  defendant,  a  question  was  made  whether  the  claim  arose 
under  a  special  contract  fixing  the  compensation  at  less  than  the  amount 
sought  to  be  recovered.  A  person,  who  was  not  a  party  to  the  suit,  tes- 
tified in  behalf  of  the  defendant  company  that  he,  as  agent  of  the  com- 
pany, made  the  special  contract  alluded  to,  with  the  plaintiff.  The 
testimony  of  the  wife  of  this  witness  was  offered  in  support  of  that  of 
her  husband.  The  members  of  the  court  were  not  agreed  upon  the 
question  of  fact  whether  the  husband  who  had  testified,  had  an  interest 
in  the  event  of  the  suit  as  being  a  stockholder  in  the  defendant  corpora- 
tion, or  whether  his  relation  to  the  company  was  merely  that  of  a  con- 
tractor and  builder  of  the  road  to  construct  which  the  company  was 
organized, — but  a  majority  of  the  judges  concurred  in  holding  that  under 
the  statute  concerning  the  qualification  or  disqualification  of  witnesses 
the  wife  was  a  competent  witness  whether  her  husband  was  a  stockholder 
in  the  corporation  or  not.  Lincoln  Avenue  and  Niles  Center  Gravel 
Road  Co.  v.  Madaus,  417. 
Credibility. 

8.  Of  matters  affecting  credibility  of  witness.  The  fact  that  husband 
and  wife,  in  their  depositions  in  a  suit  to  set  aside  a  conveyance  of  the 
former  to  the  latter  in  contemplation  of  marriage,  on  the  ground  of  fraud 
as  to  creditors,  failed  to  testify  as  to  the  delivery  of  the  deed,  while  in 
their  subsequent  deposition  they  do  so  testify  after  an  amendment  of  the 
bill  charging  that  the  conveyance  was  never  delivered,  will  not  afford  any 
just  ground  for  discrediting  their  testimony.     Otis  v.  Spencer,  622. 

9.  Impeachment — as  to  irrelevant  matters.  It  is  not  the  practice  to 
permit  a  party  to  ask  questions  touching  irrelevant  matters,  and  then 
prove  that  the  witness  has  made  different  statements  concerning  them, 
for  the  purpose  of  impeaching  him.     Sconce  v.  Henderson  et  al.  376. 

10.  Accomplice  as  a  witness.  While  it  is  true  that  a  jury  should 
receive  the  testimony  of  an  accomplice  with  caution,  yet,  if  they  think 
him  worthy  of  belief  in  view  of  all  the  circumstances,  they  may  convict 
upon  his  evidence,  even  without  corroboration.  Friedberg  v.  The 
People,  160. 

WEIT  OF  EKKOE.     See  APPEALS  AND  WKITS  OF  EKROB. 
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